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PART  V. 

OF  THE  LAW  CONCERNING  PERSONAL 

PROPERTY. 

(continued  from  the  second  YOLUttE.) 


LECTURE  XLIL 

OF  THE  HISTORY  OP  MARITIME  LAW. 

Before  we  enter  more  at  large  upon  the  subject  of 
commercial  and  maritime  law,  it  may  tend  to  facilitate 
and  enlighten  our  inquiries,  if  we  take  a  brief  view  of  the 
origin,  progress,  and  successive  improvements  of  this 
branch  of  legal  learning.  This  will  accordingly  be 
attempted  in  the  present  lecture. 

The  marine  law  of  the  United  States  is  the  same  as 
the  marine  law  of  Europe.  It  is  not  the  law  of  a  par- 
ticular country,  but  the  general  law  of  nations ;  and  Lord 
Mansfield  appUed  to  its  universal  adoption  the  expressive 
language  of  Cicero,  when  speaking  of  the  eternal  laws  of 
justice :  Nee  erU  alia  lex  Romce,  alia  Athcmis  ;  alia  nuncy 
alia  posihac  ;  sed  et  omnes  gentcs,  et  omni  tempore  una  lex  et 
scmpiterna^  et  immortalis  continebitJ^ 


•  Frag,  dc  JR^ub.  lib.  3. 

You  m.  1 


2  OF  PERSONAL  PROPERTY.  [Part  V. 

In  treating  of  this  law,  we  refer  to  its  pacific  character 
as  the  law  of  commerce  and  navigation  in  time  of  peace. 
The  respective  rights  of  belligerents  and  neutrals  in  time 
of  war  constitute  the  code  of  prize  law,  and  that  forms  a 
distinct  subject  of  inquiiy,  which  has  already  been  suffi- 
ciently discussed  in  a  former  volume.  When  Lord 
Mansfield  mentioned  the  law-merchant  as  being  a  branch 
of  public  law,  it  was  because  that  law  did  not  rest  essen- 
tially for  its  character  and  authority  on  the  positive  insti- 
tutions and  local  customs  of  any  particular  country,  but 
consisted  of  certain  principles  of  equity  and  usages  of 
trade,  which  general  convenience,  and  a  common  sense 
of  justice  had  estabUshed,  to  regulate  the  dealings  of 
merchants  and  mariners  in  all  the  commercial  countries 
of  the  civilized  world.* 

(1.)  Of  the  maritime  legislation  of  the  ancients. 

Though  the  marine  law  of  modem  Europe  had  its  foun- 
dations laid  in  the  jurisprudence  of  the  ancients,  there  is 
no  certain  evidence  that  either  the  Phoenicians,  Carthage- 
nians,  or  any  of  the  states  of  Greece,  formed  any  autho- 
ritative digest  of  naval  law\  Those  powers  were  distin- 
guished for  navigation  and  commerce,  and  the  Athenians 
in  particular  were  very  commercial,  and  they  kept  up  a 
busy  intercourse  with  the  Greek  colonies  in  Asia  Minor, 
and  on  the  borders  of  the  Euxine  and  the  Hellespont,  in 
the  islands  of  the  iEgean  sea,  and  in  Sicily  and  Italy. 
They  were  probably  the  greatest  naval  power  in  all  an- 
tiquity. Themistocles  had  the  sagacity  to  discern  the 
wonderful  influence  arid  controlling  ascendency  of  navf  J 
power.  It  is  stated  by  Diodoms  Siculus,  that  he  per- 
suaded the  Athenians  to  build  twenty  new  ships  every 


•  The  usage  of  merchants  is  alluded  to  in  sacred  writ,  as  early  as  the 
time  of  Abraham,  upwards  of  1800  years  before  the  Christian  era.  He 
purchased  the  cave  of  Machpelah  for  four  hundred  shekels  of  silver  current 
money  teitk  the  merchant.    Gen.  xxiii.  16. 
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year.  He  established  the  Pira?us  as  a  great  commercial 
emporium  and  arsenal  for  Athens,  and  the  cultivation  of 
her  naval  superiority  and  glory  was  his  favourite  policy ; 
for  he  held  the  proposition,  which  Pompey  afterwjirds 
adopted,  that  the  people,  who  were  masters  of  the  sea, 
would  be  masters  of  the  world.  The  Athenians  en- 
couraged, by  their  laws,  navigation  and  trade ;  and 
there  •i^'as  a  particular  jurisdiction  at  Athens  for  the  •S 
cognizance  of  contracts,  and  controversies  between 
merchants  and  mariners.  There  were  numerous  laws 
relative  to  the  rights  and  interests  of  merchants,  and  of 
their  navigation ;  and  in  many  of  them  there  was  an  en- 
deavour to  remove,  as  much  as  possible,  the  process  and 
obstacles  which  afflicted  the  operations  of  commerce.  In 
a  pleading  of  Demosthenes  against  Lacritus,  we  find  the 
substance  of  a  loan  upon  bottomiy,  with  all  the  provi- 
sions and  perils  appertaining  to  such  a  contract,  carefully 
noted.*  As  a  consequence  of  the  commercial  spirit  and 
enterprise  of  the  Greeks,  their  language  was  spoken 
throughout  all  the  coasts  of  the  Mediterranean  and 
Euxine  seas.  Cicero  was  struck  with  the  compaiison 
between  the  narrow  limits  in  which  the  Latin  language 
was  confined,  and  the  wide  extent  of  the  Greek.^  The 
universality  and  stability  of  the  Greek  tongue,  were 
owing,  no  doubt,  in  a  considerable  degree,  to  the  con- 
quests of  Alexander,  to  the  loquacity  of  the  Greeks,  and 
the  inimitable  excellence  of  the  language  itself;  but  it  is 
essentially  to  be  imputed  to  the  commercial  genius  of  the 
people,  and  to  the  factories  wbich  they  established,  and 
the  trade  and  correspondence  which  they  maintained 
throughout  the  then  known  parts  of  the  eastern  world. 


*  J  Potter's  Grfj'k  Antiq.  84.  Voycurc  dujeunt  Atuicharsis,  torn.  v.  cli.  55. 
2  Mitf.  Illst.  l^'i — 1H5.  The  profession  of  merchandise,  says  Phitnrrh  in 
liw  f-i/e  of  Holon^  was  honourable  in  Greece. 

*  (inpca  leguntur  in  omnibus  frre  gcntUms  :  Ltttina  auisjinihus  cxisiius  sans, 
ctmtinnitur.     Orat.  pro  Arrkia  Poeia,  «.  5. 
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The  Rhodians  were  the  earliest  people  that  actually 
created,  digested,  and  promulgated  a  system  of  marine 
law.  They  obtained  the  sovereignty  of  the  seas  about 
nine  hundred  years  before  the  Christian  era,  and  were 
celebrated  for  their  naval  power  and  discipHne.  Their 
laws  concerning  navigation  were  received  at  Athens,  and 
in  all  the  islands  of  the  Mgeon  sea,  and  throughout  the 

coasts  of  the  Mediterranean,  as  part  of  the  law  of  na- 
*4     tions.     Cicero,  who  in  early  life  studied  rhetoric  •at 

Rhodes,  says,*  that  the  power  and  naval  discipline  of 
that  republic  continued  down  within  his  time  of  memory, 
in  vigour  and  with  glory.  We  aire  indebted  to  the  Roman 
law  for  all  our  knowledge  of  the  commercial  jurisprudence 
of  the  Rhodians.  Not  only  their  arts  and  dominion  have 
perished,  but  even  their  nautical  laws  and  usages  would 
have  entirely  and  for  ever  disappeared  in  the  wreck  of  na- 
tions, had  it  not  been  for  the  superior  wisdom  of  their 
masters  the  Romans ;  and  one  soHtary  title  in  the  pan- 
dects,** contains  all  the  fragments  that  have  floated  down 
to  modem  times,  of  their  once  celebrated  maritime  code. 
The  collection  of  laws,  under  the  title  of  Rhodian  lawsy 
published  at  Basle,  in  1561,  and  at  Frankfort,  in  1596, 
were  cited  as  genuine  by  such  civilians  as  Cujas,  Gode- 
Iroi,  Selden,  Vinnius,*^  and  Gravina ;  and  yet  it  hsis  since 
been  discovered  and  declared  by  equally  learned  jurists, 
as  Bynkershoeck,^  Heineccius,*  Emerigon,^  and  Azuni,*^ 


»  Oral,  pro.  Lege  Mamlia,  ch.  13. 

**  Dig,  14.  2.     De  Lege  Rhodia  dt  Jactu. 

^  Pecku  Comm.  ad  rem  nauHcam  cum  not'ut  Vinnii.  Lugd.  1G47, 

•*  Operay  torn.  ii.     De  Lege  Rhodia,  ch.  8. 

•  Hist.  Jut.  Civilis  Rom.  ac  Germ.  lib.  1.  b.  296. 

^  Traiie  des  Ass.  prcf. 

i  Maritime  Law  of  Europe,  vol.  i.  277—205,  N.  Y.  Edit.  In  the  note  to 
p.  286,  William  Johnson,  Esq.,  the  learned  translator  of  Azuni,  detects 
many  gross  errors  in  the  pretended  collection  of  Rhodian  laws,  contained 
in  the  English  "  complete  body  of  Sea  I^ws."  Mr.  Johnson's  opinion  is, 
of  itself,  of  great  authority;  and  his  notes  to  his  translation  of  Aznni,  show 
a  familiar  and  accurate  acquaintance  with  legal  and  classical  antiquities. 
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that  the  collection  of  laws  which  had  been  thus  recog- 
nised as  the  ancient  Rhodian  laws,  (and  of  which 
a  translation  was  given  in  the  collection  *of  sea  laws  *5 
published  at  London  in  the  reign  of  Queen  Anne,) 
axe  not  genuine,  but  spurious.  The  emperor  Augustus 
first  gave  a  sanction  to  the  laws  of  the  Rhodians,  as  rules 
for  decision  in  maritime  cases  at  Rome ;  and  the  empe- 
ror Antoninus  referred  one  of  his  subjects,  aggrieved  by 
the  plunder  of  his  shipwrecked  property,  to  the  mari- 
time laws  of  Rhodes,  as  being  the  laws  which,  he  said, 
were  the  sovereign  of  the  sea.*  The  Rhodian  laws,  by 
this  authoritative  recognition,  became  rules  of  decision 
in  all  maritime  cases  in  which  they  were  not  contrary  to 
some  express  provision  of  the  Roman  law.  They  were 
truly,  as  Valin  has  observed,  the  cradle  of  nautical  ju- 
risprudence. 

We  are,  therefore,  to  look^to  the  collections  of  Justi- 
nian, for  all  that  remains  to  us  of  the  commercial  law  of 
the  ancients.  The  Romans  never  digested  any  general 
code  of  maritime  regulations,  notwithstanding  they  were 
pre-eminently  distinguished  for  the  cultivation,  method, 
and  system  which  they  gave  to  their  municipal  law. 
They  seem  to  have  been  contented  to  adopt  as  their  own 
the  regulations  of  the  republic  of  Rhodes.  The  genius 
of  the  Roman  government  was  military,  and  not  com- 
mercial. Mercantile  professions  were  despised,  and 
nothing  was  esteemed  honourable  but  the  plough  and  the 
sword.  They  encouraged  com  merchants  to  import  pro- 
visions from  Sardinia,  Sicily,  Africa,  and  Spain;  but 
this  was  necessary  for  the  subsistence  of  the  inhabitants 
of  Rome,  as  the  slaves  of  Italy,  (and  who  were  ahnost 


Yet,  notwitiistanding  all  the  authority  against  the  authenticity  of  that  collec- 
tion, M.  Btnday  Paty,  in  his  Cnvrs  dc  Droit  Commercial  Maritime,  torn.  i.  p. 
10 — ^21,  does  not  hesitate  to  give  a  siicrinct  analysis  of  that  collection,  as 
containing  at  least  the  sense  and  spirit  of  the  original  laws,  and  as  heing  an 
exposition  of  the  true  text. 
«  Di^.  14.  2.  9. 
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exclusively  the  cultivators  of  tlie  soil,)  did  not  jifFord  a 
sufficient  suppl}''  for  the  city.     The  Rx)mans  prohibited 

commerce  to  persons  of  birth,  rank,  and  fortune  ;*and 
•6     no  senator  was  allowed  to  own  a  vessel  larger  ♦than 

a  boat  sufficient  to  carry  his  own  com  cand  fruits.** 
The  navigation  which  the  Romans  cultivated,  was  for 
the  purposes  of  war,  and  not  of  commerce,  except 
so  far  as  was  requisite  for  the  supply  of  the  Roman 
market  with  provisions.*^     This  is  the  reason,  that  amidst 


*  Code  4.  63.  3.  The  decree  in  the  code  speaks  contemptuously  of  com- 
merce, and  us  being  tit  only  for  plebeians,  and  not  for  tliose  who  were  luh- 
uorum  lute  conspiruos,  et  patrbtumio  dUiorcs.  Even  Cicero  regarded  com- 
merce as  being  inconsistent  with  the  dignity  of  the  masters  of  the  world  : 
fiolo  cundem  populum  Imprratorrm,  et  PortUorem  esse  terrarum. 

^  Lity,  lib.  21.  ch.  63.  Dig.  50.  5.  3.  Cicero,  Oral,  in  Verremy  lib.  5. 
s.  18. 

••  Huet,  Histoire  du  Com.  ri  de  la  Natig.  des  AncientSy  p.  278,  279.     Poly- 
bius  in  his  General  History ^  b.  3.  c.  3,  gives  the  substance  of  a  very  remark- 
able commercial  treaty,  between  Rome  and  Carthage,  made  the  very  first 
year  after  the  banishment  of  tfte  Tarquins.     It  goes  to  prove  that  the  Romans 
were  then  a  great  commercial  people.     Polybius  says  he  translated  it  from 
the  original  brazen  tables  existing  in  the  capitol  in  the  apartment  of  the 
vEdiles,  and  in  a  language  so  very  obsolete  as  to  be  difficult  of  interpreta- 
tion.    By  that  treaty,  neither  the  Romans  nor  tlieir  allies  were  to  .sail  be- 
yond the  fair  promontory  which  forms  the  eastern  boundary  of  tlie  Gulf  of 
Carthage.     If  forced  beyond  it,  tliey  were  not  allowed  to  take  or  purchase 
any  thing,  except  necessaries  for  refitting  their  vessels,  and  for  sacrifice,  and 
they  were  to  depart  within  five  days.     The  object  of  this  provision,  was  to 
exclude  tlie  Romans  and  tlieir  allies  from  trading  with  Egypt  and  the  coim- 
tries  on  ttie  lesser  Svrtis.     But  the  Roman  merchants  were  to  have  free  ae- 
ress  to  Sardinia,  Sicily,  Carthage,  and  the  western  coast  of  Africa,  and  to 
pay  no  customs,  but  only  the  usual  fees  to  the  scribe  and  cryer.     The  sale 
of  their  ciu-goes  was  to  be  effected  by  public  auction,  and  the  public  faith 
of  Carthage  was  pledged  to  the  foreign  merchant  for  his  payment  of  the 
amount  of  such  sales.     The  Carthagenians  engage,  on  tlieir  part,  not  to  of- 
fer any  injury  to  the  Roman  allies  in  Italy,  nor  build  any  fortresses  in  the 
Latin  territory.     This  treaty,  as  Niebuhr  sagaciously  observes,  {History  of 
Romey  vol.  i.  468,)  divulges  the  fact  of  the  commercial  greatness  of  Rome 
before  the  expulsion  of  Tarquin ;  but  the  liberal  and  enlarged  spirit  of  com 
merce  which  inspired  the  Romans  under  their  kings,  was  soon  after  lost  in 
the  passion  for  war  and  conquest.     Mr.  Huoke,  in  his  "  dissertation  on  tlic 
credibility  of  the  History  of  the  first  five  hundred  years  of  Rome,"  very 
plausibly  suggests  that  Polybius  was  probably  mistaken  in  the  date  of  tliis 
commercial  treaty  with  Carthage,  and  that  it  was  made  after  the  year  415, 
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such  a  vast  collection  of  wise  regulations  as  are  embo- 
died in  the  Roman  law,  aiFecting  almost  every  interest 
and  relation  in  human  life,  we  riieet  with  onlv  a  few 
brief  and  borrow^ed  details  on  the  interesting  subject 
of  maritime  affairs.  But  those  titles  atone  for  *thcir  •? 
brevity,  by  their  excellent  sense  and  practical  wds- 
doro.  They  ■  contain  the  elements  of  those  very  rules 
which  have  received  the  greatest  expansion  and  improve- 
ment in  the  maritime  codes  of  modern  nations.  What- 
ever came  from  the  pens  of  such  sages  as  Papinian,  Paul, 
Julian,  Labeo,  Ulpian,  and  Scaevola,  carried  with  it  de- 
monstrative proofs  of  the  wisdom  of  their  philosophy, 
and  the  elegance  of  their  taste.* 


instead  of  the  year  244  A.  U.  B.  But  as  both  Niebuhr  and  Mitford  {Hist, 
of  Greece,  vol.  n.  151,)  and  Hceren,  in  his  Reflections,  &c.,  vol.  i.  485,  as- 
sume the  antiquity  of  the  treaty  as  stated  by  Polybius  to  be  corret't,  no 
hJio:her  modern  authority  for  that  point  can  be  produced.  Tliere  was  a  !*e- 
cond  commercial  treaty  between  Rome  and  Carthage  161  years  after  tlic 
other,  and  which  is  also  mentioned  by  Polybius,  and  it  contains  cautionary 
re:?trictions,  and  some  fair  and  liberal  terms  of  commerce  between  diosc 
two  great  rival  republics. 

■  It  may  be  useful  to  cast  the  eye  for  a  moment  over  the  most  material 
principles  and  provisions  in  the  Roman  law,  relative  to  maritime  rights. 

The  title  Naulcc,  CauponeSf  Stahulariiy  ut  reccptn  rest'Uuant,  (Dig.  4.  9.)  re- 
lated to  the  responsibility  of  mariners,  inn,  and  stable  keepers ;  and  we 
meet  here  with  the  principle  which  pcn'ades  the  maritime  law  of  all  mo- 
dern nations,  for  it  has  been  as  generally  adopted,  and  as  widely  diffused, 
as  the  Roman  law.  Masters  of  yessels  were  held  responsible,  as  common 
carriers,  for  every  loss  happening  to  property  coniided  to  them,  though  tlie 
loss  happened  without  their  fault,  unless  it  proceeded  from  some  peril  of  the 
sea,  or  inevitable  accident;  «m  si  quid  damno  fatali  cvntingitf  rel  vis  m4rjor 
eonti^erit,  Ulpian  placed  the  rule  on  the  ground  of  public  policy,  as  it  was 
necessary  to  confide  largely  in  the  honesty  oC  such  people,  who  have  un- 
common opportunity  to  commit  secret  and  imprncti-able  frauds.  The  mas- 
ter was  responsible  for  the  acts  of  his  seamen,  and  each  joint  owner  of  the 
vessel  was  answerable  in  proportion  to  his  interest. 

The  title  Fterti  adversus  Navtas,  Caupones,  StabularioSf  (Dig.  47.  f>.) 
related  to  the  same  subject,  and  the  owner  and  master  were  therein  held 
answerable  for  thefts  committed  by  any  person  employed  under  them 
in  the  ship.  But  the  law  distinguished  between  thefts  by  mariners  and 
by  passengers,  and  the  master  was  not  liable  for  Uicfts  by  the  latter. 

The  title  Dc  Exercitoria  adionc  (Dig.  14.  I.)  treated  of  the  rcsponsi- 
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(2.)  Of  the  maritime  legislation  of  the  middle  ag&s. 

Upon  the  revival  of  commerce,  after  the  destruction 
of  the  Western  empire  of  the  Romans,  maritime  rules 
became  necessary.     The  earliest  code  of  modem  sea 


bility  of  ship  owners  for  the  acts  of  the  master.  This,  said  Ulpian,  was 
a  very  reasonable  and  useful  provision,  for  as  the  shipper  was  obliged 
to  deal  with  masters  of  vessels,  it  was  right  that  the  owner,  who  appointed 
the  master,  and  held  him  out  to  the  world  as  an  agent  worthy  of  con- 
fidence, should  be  bound  by  his  acts.  This  responsibility  extended  to 
every  thing  that  the  master  did  in  pursuance  of  his  power  and  du^  as 
master.  It  extended  to  his  contracts  for  wages,  provisions,  and  repairs  for 
the  ship,  and  for  the  loan  of  money  for  the  use  of  the  ship.  The  owner 
was  not  responsible,  except  for  acts  doue  by  the  master  in  his  character  of 
master ;  but  if  he  took  up  money  for  the  use  of  the  ship,  and  afterwards 
converted  it  to  his  own  use,  the  owner  was  bound  to  respond,  for  he  first 
gave  credit  to  the  master.  A  case  of  necessity  for  the  money  must  have 
existed;  and  in  that  case  only,  the  power  to  bon-ow  came  within  the 
master's  general  authority.  The  lender  was  obliged  to  make  out,  at  his 
peril,  the  existence  of  such  necessity ;  and  then  he  was  entitled  to  recover 
of  the  owner,  without  being  obliged  to  prove  the  actual  application  of  the 
money  to  the  purposes  of  the  voyage.  So,  if  the  master  went  beyond  his 
ordinary  powers,  as  for  instance,  if  he  was  appointed  to  a  vessel  employed 
to  carry  goods  of  a  particular  description,  fis  hemp  or  vegetables,  and  he 
took  on  board  shafts  of  granite  or  marble,  the  owner  was  not  answerable 
for  his  acts ;  for  there  were  vessels  destined  on  purpose  to  carry  such 
articles,  and  others  to  carry  passengers,  and  some  to  navigate  on  rivers, 
and  others  to  go  to  sea.  If  several  owners  were  concerned  in  the  appoint- 
ment of  the  master,  they  were  each  responsible  in  solido  for  his  contracts. 

The  title  De  Lege  Rhodia  de  Jactu  (Dig.  14.  2.)  is  the  celebrated 
fragment  of  the  Rhodian  law  on  the  subject  of  jettison. 

It  was  ordained,  that  if  goods  were  thrown  overboard,  or  a  mast  cut 
away  in  a  storm,  or  other  common  danger,  to  lighten  and  save  the  vessel, 
and  the  vessel  be  saved  by  reason  of  the  sacrifice,  all  concerned  must 
contribute  to  bear  the  loss,  as  it  was  incurred  voluntarily  for  the  good  of 
all,  and  it  was  extremely  equitable  that  all  should  rateably  bear  the  burden 
according  to  the  value  of  their  property.  There  were  some  reasonable 
limitations  to  the  rule.  It  did  not  apply  to  the  persons  of  the  free  passen- 
gers on  board,  for  the  body  of  a  freeman  was  said  not  to  be  susceptible  of 
valuation;  and  it  did  not  apply  to  the  provisions  which  were  used  in 
common.  The  goods  sacrificed  were  to  be  estimated  at  their  actual  value, 
and  not  at  the  anticipated  profit ;  but  the  goods  saved  were  to  be  estimated 
for  the  sake  of  contribution,  not  at  the  price  for  which  they  were  bought, 
but  at  that  for  which  they  might  sell. 

The  title  De  NaiUico  Famre,  (Dig.  22.  2.    Code  4.  33.J  regulated 
maritime  loans.    The  lender  was  allowed  to  take  extraordinary  interest, 
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laws  was  compiled  *for  the  free  and  trading  republic 
of  Anialphi,  in  Italy,  about  the  time  of  the  first 
crusade,  towards  the  end  of  tlie  eleventh  century. 
This  compilation,  Avhich  has  been  known  by  tlie  name 
of  the  Amalphitan  Table,  superseded  the  ancient  laws  ; 
and  its  authority  and  equity  were  acknowledged  by  all 
the  states  of  Italy,  thou2:h  the  whole  work  has  now 
passed  into  irretrievable  ol)livion.*  Odier  states 
imd  cities  began  to  form  *  collections  of  maritime  *10 
W;  and  a  compilation  of  the  usages  and  laws  of. 


U-cause  he  staked  his  principal  on  tlie  success  of  the  voyage  and  tlie 
3^afety  of  the  vessel,  and  took  as  his  security  a  pledge  of  the  ship  or  cargo. 
Tlie  maritime  interest  ceased  upon  the  arrival  of  tlie  vessel ;  and  if  she 
waj  lost  by  reason  of  seizure,  for  having  contraband  goods  of  tlie  debtor 
on  board,  the  lender  was  still  entitled  to  his  principal  and  interest,  because 
tht  luss  arose  from  the  fault  of  tlie  debtor. 

Tlie  title  De  Inccndio,  Ruina,  nanfragio,  Rate^  nave  expiignata,  (Dig.  47. 
^■)  related  to  the  plunder  of  vessels  in  distress ;  and  it  did  great  honour 
to  the  justice  and  humanity  of  the  Roman  law.  Tlie  edict  of  the  praetor 
pve  fourfold  damages  to  tlie  owner,  against  any  person  who,  by  force  or 
fniid,  plundered  a  ship  in  distress.  The  guilty  persons  were  liable  not 
only  to  1j€  puni.«5hed  criminally  on  behalf  of  the  government,  but  to  make 
ju^"t retribution  to  tlie  aggrieved  party;  and  the  severity  of  the  rule,  said 
llpian,  was  just  and  necessary,  in  order  to  prevent  such  abuses  in  cases 
of  such  calamity.  The  same  provision  was  extended  to  losses  by  those 
rn»*aris  during  a  calamity  by  tire.  The  law  applied  equally  to  the  fraudu- 
k'ut  receiver  and  original  taker  of  the  shipwrecked  articles,  and  he  was 
iield  to  be  equally  guilty. 

Tliis  cursory  view  of  the  leading  doctrines  of  the  Roman  maritime  law, 
(Jw  I  have  not  thought  it  necessary  to  take  notice  of  all  the  refined  and 
intelligent  distinctions,)  is  sutlicient  to  show  how  greatly  the  maritime 
codes  of  the  moderns  are  indebted  to  the  enlightened  policy  and  cultivated 
science  of  tlic  Roman  lavv^ycrs.  The  si)irit  of  equity,  in  all  its  purity  and 
finiplirity,  seems  to  have  pervaded  those  ancient  institutions. 

■  Aznni's  Maritime  Law,  vol.  i.  376.  Mr.  Swinburne,  who  visited 
•Vnialphi  on  his  excursion  to  the  ruins  of  Prestum,  in  1779,  found  the  city 
"1  «:reat  decay,  with  only  the  wrecks  of  its  former  grandeur.  Its  trade 
withered  with  the  loss  of  its  liberty,  and  passed  to  Pisa,  Genoa,  and 
\«'nice.  It  was  conquered  by  the  Normans,  and  plundered  by  the  Pisans, 
who  carried  away  a  copy  of  tlic  Pandects  found  there,  and  we  hear  no 
more  of  tlie  Amalphitan  Table,  or  of  the  high  reputation  of  the  maritime 
tribunals  of  Amalphi. — Swinburne's  Travels  in  the  two  SicUicSf  vol.  ii.  l38-~ 
150. 

Vol.  in.  2 
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the  Mediterranean  powers  was  made  and  published, 
under  the  title  of  the  Comolato  del  mare.  This  commer- 
cial code  is  said  to  have  been  digested  at  Barcelona,  in 
the  Catalan  tongue,  during  the  middle  ages,  by  order  of 
the  kings  of  Arragon.  The  Spaniards  vindicate  the 
claim  of  their  country  to  the  honour  of  this  compilation ; 
and  the  opinion  of  Casaregis,  who  published  an  Italian 
edition  of  it  at  Venice,  in  1737,  with  an  excellent  com- 
mentary, and  of  Boucher,  who,  in  1808,  translated  the 
Consokuo  into  French,  from  an  edition  printed  at  Bar- 
celona in  1494,  are  in  favour  of  the  Spanish  claim.* 
But  the  origin  of  the  work  is  so  far  involved  ir^  the 
darkness  of  those  ages,  as  to  render  the  source  of  it 
very  doubtful;  and  Azuni,  in  a  laboured  article,**  endea- 
vours to  prove  that  the  Consolato  was  compiled  by  the 
Pisans,  in  Italy,  during  the  period  of  their  maritin>e 
prosperity.  Grotius,*^  on  the  other  hand,  and  Marquar- 
dus,  in  his  work  Ve  Jure  Mcrcatorum^  hold  it  to  be  a 
collection  made  in  the  time  of  the  crusades,  from  the 
maritime  ordinances  of  the  Greek  emperors,  of  the 
emperors  of  Germany,  the  kings  of  France,  Spain,  Syria, 
Cyprus,  the  Baleares,  and  from  those  of  the  republics 
of  Venice  and  Genoa.^  It  was  probably  a  compilation 
made  by  private  persons  ;  but  whoever  may  have  been 
the  authors  of  it,  and  at  whatever  precise  point  of  time 
the  ConsoJuto  may  have  been  compiled,  it  is  certain  that 
it   became  the    common  law  of  all    the  commercial 


•  Ilallamj  in  his  T'icw  of  Europe  during  the  Middle  AgeSj  vol.  ii.  278. 
thinkg  Oie  rcaaoning  of  Boucher,  in  his  Consulat  de  la  Mer,  torn.  i.  70 — 7G. 
to  be  inconclusive,  and  that  Pisa  first  practised  those  usages,  which  a 
century  or  two  afterwards  were  formally  digested  and  promulgated  at 
Barcelona. 

*»  Maritime  Law,  vol.  i.  326 — 372, 

•  De  Jure  Belli  et  Pacis,  lib.  3.  ch.  1.  s.  5.  note. 

•*  Boulay  Paty,  in  his  Cours  de  Droit  Commercial  Maritime,  torn.  i.  60. 
insists,  that  Azuni  has  refuted  Grotius  and  tlie  other  publicists  on  this  point 
in  a  triumphant  manner. 
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powers  of  Europe.  *The  rr)arine  laws  of  Italy, 
Spain,  France,  and  England  were  greatly  affected 
by  its  influence ;  and  it  formed  the  basis  of  subsequent 
maritime  ordinances.*  It  has  been  translated  into  the 
Castilian,  Italian,  German,  and  French  languages ;  and 
an  entire  translation  of  it  into  English  has  long  been 
desired  and  called  for  by  those  scholars  and  lawj^ers* 
vrho  were  the  most  competent  to  judge  of  its  value.^ 

We  are  naturally  induced  to  overlook  the  want  of 
order  and  sj^stem  in  the   Conwlato,  and  the  severity  of 
some  of  its  rules,  and  to  justify  Emerigon  and  Boucher 
in  their  admiration  of  thp  good  sense  and  spirit  of  equity 
"which  dictated  its  decisions  upon  contracts,  when  we 
consider  that  the  compilation  was  the  production  of  a 
barbarous  age.*^    It  is,  undoubtedly,  the  most  authentic 
and  venerable  monument  extant,    of  the   commercial 
usages  of  the  middle  ages,  and  especially  among  the 
people  who  were  concerned  in  the  various  branches  of 
the  Mediterranean  trade.   It  was  as  comprehensive  in  its 
plan  as  it  was  liberal  in  its  principles.     It  treated  of 
maritime  courts,   of  shipping,  of  the   ownership   and 
equipment  of  ships,  of  the  duties  and  responsibilities  of 
the  owners  and  master,  of  freight  and  seamen's  wages, 
of  the  duties  and  government  of  seamen,  of  ransoms, 
salvage,  jettisons,  and  average  contributions.    It  treated 
also   of    maritime    captures,    and    of    the    mu- 
tual *  rights  of  neutral  and   belligerent   vessels ;     •12 


*  CasaregiSj  who  was  one  of  the  most  competent  and  learned  of  com- 
mercial lawyers,  saya,  in  one  of  his  discourses,  (Dis.  213.  n.  12.)  tiiat  tlie 
Consolato  had,  in  maritime  matters,  by  universal  custom,  the  force  of  law 
nmon«r  all  provinces  and  nations. 

^  There  has  been  a  translation  of  two  chapters  on  prize  by  Dr.  Robinson, 
and  of  some  chapters  on  tlie  ancient  or  commercial  courts,  and  on  re- 
captures, inserted  in  the  2d,  3d,  and  4tli  volume  of  Hall's  American  Law 
Journal. 

^  Bynkershoeck,  in  his  Quastiovcs  Jur.  Pub.  lib.  l.ch.  5.  praises  the 
justice  of  some  of  ite  rules,  while  he,  at  the  same  time,  speaks  disrespect- 
fully and  unjustly  of  the  work  at  large,  as  a  farrago  legum  nauticarum. 


12  OF  PERSONAL  PROPERTY.  [Part  V- 

and,  in  fact,  it  contained  the  rudiments  of  the  law  of 
prize.  Emerigon  very  properly  rebukes  Hubner  for  the 
light  and  frivolous  manner  in  which  he  speaks  of  the 
Consolato ;  and  he  saj^s  in  return,  that  its  decisions  are 
founded  on  the  law  of  nations,  and  have  united  the 
suffrages  of  mankind.* 

The  laws  of  Oleron  were  the  next  collection  in  point 
of  time  and  celebrity.  They  were  collected  and  pro- 
mulgated in  the  island  of  Oleron,  on  the  coast  of  France, 
in  or  about  the  time  of  Richard  I.  The  French  law- 
yers in  tlie  highest  repute,  such  as  Cleirac,  Valin,  and 
Emerigon,  have  contended,  that  the  laws  of  Oleron 
were  a  French  production,  compiled  under  the  direction 
of  Queen  Eleanor,  Dutchess  of  Guienne,  in  the  lan- 
guage of  Gascony,  for  the  use  of  the  province  of 
Guienne,  and  the  navigation  on  the  coasts  of  the  Atlan- 
tic; and  .that  her  son,  Richard  L,  who  was  King  of 
England,  as  well  as  Duke  of  Guienne,  adopted  and 
enlarged  this  collection.  Selden,  Coke,  and  Blackstone, 
on  the  other  hand,  have  claimed  it  as  an  English  work, 
published  by  Richard  I.  in  his  character  of  King  of 
England.^  It  is  a  proof  of  the  obscurity  tliat  covers  the 
early  history  of  the  law,  that  the  author  of  such  an 
important  code  of  legislation  as  the  laws  of  Oleron, 
should  have  been  left  in  so  much  obscurity  as  to  induce 
profound  antiquaries  to  adopt  different  conclusions,  in 
like  manner  as  Spain  and  Italy  have  asserted  rival 
claims  to  the  origin  of  the  Consolato,  The  laws  of 
Oleron  were  borrowed  from  the  Rhodian  laws,  and  the 
Consolato,    with    alterations    and     additions,    adapted 


*  Traiti  des  AssuranccSj  Pref. 

^  The  qurstion  is  of  no  sort  of  momrnt  to  us  at  the  present  day,  but  it  is 
quite  amusing  to  observe  the  zeal  with  wliich  Azuni,  Boucher,  and  Boulay 
Paty,  engage  in  the  contt^st.  They  insist,  that  tlie  pretension,  as  they  term 
it,  of  such  men  as  Selden  and  Blackstone,  was  founded  on  a  desire  to 
flatter  the  English  nation,  and  to  deprive  the  French  of  the  glory  of  the 
composition  of  those  nautical  ordinances. 
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to  the  trade  of  western  Europe.  They  *have 
served  as  a  model  for  subsequent  sea  laws,  and 
have  at  all  times  been 'extremely  respected  in  France, 
and  perhaps  equally  so  in  England,  though  not  under 
the  impulse  of  the  same  national  feeling  of  partiality. 
They  have  been  admitted  as  authority  on  admiralty 
questions  in  the  courts  of  justice  in  this  countr}^* 

The  laws  of  Wisbuy  were  compiled  by  the  merchants 
of  the  city  of  Wisbuy,  in  the  island  of  Gothland,  in  the 
Baltic  sea,  about  the  vear  1288.  It  had  been  contended 
by  some  writers,  that  tliese  laws  were  more  ancient  than 
those  of  Oleron,  or  even  than  the  Conwhuo.  But  Cleirac 
says,  they  were  but  a  supplement  to  the  laws  of  Oleron, 
and  constituted  the  maritime  law  of  all  the  Baltic  na- 
tions north  of  the  Rhine,  in  like  manner  as  the  laws  of 
Oleron  governed  in  England  and  France,  and  the  provi- 
sions of  the  Consolato  on  the  shores  of  the  Mediterranean. 
They  were,  on  many  points,  a  repetition  of  the  judg- 
ments of  Oleron,  and  became  the  basis  of  tlie  ordinances 
of  the  Hanseatic  league.^ 


•  Sec  Walton  v.  the  Ship  Noptiine,  1  Peters*  Adm.  Dec.  142.  Natters- 
trom  V.  Sliip  Hazard,  in  the  District  Court  of  JMassachusctts,  2  Hall's  L.  J. 
359.  Sims  v.  Jacki^qc,  1  Priers''  Adm.  Dec.  157.  all  of  whicli  were  decided 
on  the  authority  of  the  laws  of  Oleron.  In  1647,  it  was  resolved  by  the 
popular  grovcrnrnent  of  Rhode  Island,  that  the  law.**  of  Oleron  should  be  in 
forrc  for  the  benefit  of  seamen.  (1  PitkiiVs  History,  49.)  Cleirac  published, 
in  the  middle  of  the  .seventeenth  century,  the  laws  of  Oleron,  in  his  work 
entitled,  lics  Us  ct  Coutnmcs  dc  la  Mcr,  with  an  excellent  commentary. 
They  were  translated  into  Entrlish,  with  the  notes  of  Cleirac,  considerably 
abridged,  and  published  in  the  collection  of  sea  laws  made  in  the  reign  of 
Queen  Anne.  They  have  likewise  been  published  in  tliis  country  in  the 
appendix  totlie  first  volume  of  Peters^  Admiralty  Dez-isions,  from  the  copy  in 
the  Sea  Laws.  There  is,  likewise,  annexed  to  these  reports,  a  copy  of  the 
laws  of  Wisbuv.  of  the  Manse  Towns,  and  of  the  marine  ordinances  of 
Li>uis  XIV.,  and  they  have  given  increased  interest  to  a  valuable  publica- 
tion. 

*»  Cleirac,  in  his  preamble  to  the  ordinances  of  Wisbuy,  {Les  Us  rt  Cou- 
tttmes  d^  la  Mrr,  p.  13(i.)  gives  from  Johannes  Magnus,  and  his  brother 
Glaus,  the  historians  of  Sweden,  and  the  Goths,  a  very  glowing  account  of 
the  former  wealth  aiid  commercial  prosperity  of  Wisbuy,  the  ancient  capi- 
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The  renowTied  Hanscatic  association  was  begun 
at  least  as  early  as  the  middle  of  the  thirteenth  cen- 
tury, and  it  originated  with  the  cities  of  Lubeck,  Bremen, 
and  Hamburgh.  The  free  and  privileged  Hanse  Towns 
became  the  asylum  of  commerce,  and  the  retreats  of  ci- 

•  vilization,  when  the  rest  of  Europe  was  subjected  to  the 
iron  sway  of  the  feudal  system,  and  the  northern  seas 
were  infested  by  "  savage  clans,  and  roving  barbarians." 

'  Their  object  was  mutual  defence  against  piracy  by  sea, 
and  pillage  by  land.     They  were  united  by  a  league  of- 
fensive and  defensive,  and  with  an  intercommunity  of 
citizenship  and  privileges.     The  association  of  the  cities 
of  Lubeck,  Brunswick,   Dantzick,  and  Cologne,  com- 
menced in  the  year  1254,  according  to  Cleirac,  and  in 
1164,  according  to  Azuni;  and  it  became  so  safe  and 
beneficial  a  confederacy,  that  all  the  cities  and  large 
towns  on  the  Baltic,  and  on  the  navigable  rivers  of  Ger- 
many, to  the  number  of  eiglity-one,  acceded  to  the  union- 
One  of  the  means  adopted  by  the  confederates  to  insure 
prosperity  to  their  trade,  and  to  protect  them  from  con- 
troversies with  each  other,  was  the  formation  of  a  code  " 
of  maritime  law.     The  consuls  and  deputies  of  the  Han- 
seatic  league,  in  a  general  convention  at  Lubeck  in  1614, 
added  to  their  former  ordinances  of  1597,  (or  1591,  as 
Azuni  insists,)  from  the  laws  of  Oleron,  and  of  Wisbuy, 
and  estabhshed  a  second  and  larger  Hanseatic  ordi- 
nance, under  the  *titlc  of  the  Jus  Hanseaticum  Mari-     *15 
timum,  and  which  was  published  at  Haml^urgh  in 


tal  of  Gotliland,  and  then  a  free  and  independent  city.  It  was  once  the 
most  celebrated  and  flourisliing  emporium  in  Europe,  and,  merchimts  from 
all  parts  came  there  to  tratiic,  and  had  their  shops  and  warehouses,  ajid  en- 
joyed the  same  privileges  as  the  native  inhabitants.  In  Clcirac's  time,  tliis 
bright  vision  had  vanished,  and  the  town,  with  its  trade  and  riches,  wasde- 
fitroyod,  and  nothing  was  to  be  seen  but  heaps  of  ruins,  the  sad  evidence  of 
its  former  splendour  and  nirignificencc.  Here  is  one  ground  for  the  melan- 
choly admonition  of  tlie  poet,  **  That  trade's  proud  empire  hastes  to  swift 
decay."  But  the  logic  of  the  muse  is  entirely  refuted  by  the  stability  of 
commercial  power  in  other  illustrious  examples. 
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1667,  ^dth  a  commentary  by  Kiiricke.  This  digest  of 
nautical  usages  and  regulations,  was  founded  evidently 
on  those  of  Wisbuy  and  Oleron,  nnd  from  the  great  in- 
fluence and' character  of  the  confederacy,  it  has  always 
been  deemed  a  compilation  of  authority.** 

(3.)   Of  the  maritime  legislation  of  the  moJerns. 

But  all  the  former  ordinances  and  compilations  on  ma- 
ritime law,  were  in  n,  great  degree  superseded  in  pubhc 
estimation,  their  authority  diminished,  and  their  lustre 
echpsed,  by  the  French  ordinance  upon  commerce  in 
1673,  which  treated  largely  of  negotiable  paper ;  and 
more  especially  by  the  celebrated  marine  ordinance  of 
1681.  This  monument  of  the  wisdom  of  the  reiirn  of 
Louis  XIV.,  far  more  durable  and  more  glorious  than 
all  the  military  trophies  won  by  the  valour  of  his  anus, 
was  erected  under  the  influence  of  the  genius  and 
patronage  of  Colbert,  who  was  not  only  the  minister 
and  secretary  of  state  to  tlie  king,  but  inspector  and 
general  superintendant  of  commerce  and  navigation. 
It  was  by  the  special  direction  of  that  mi- 
nister, and  with  a  view  to  illustrate  *the  ad-  *16 
vantages  of  the  commerce  of  the  Indies,  that  Huet 
wrote  his  learned  history  of  the   commerce  and  na- 


•  Les  Us  et  Coutumes  dc  la  Mcr,  p.  157 — 165.  Wanl,  in  his  Ilistory  of  the 
Law  of  NatUniSf  vol.  ii.  276—290.  adduces  proofs,  that  the  Haiiscatic  lea<rue 
exercised  the  rights  of  sovereignty  as  a  federal  repuhlic,  and  with  consi- 
derable strength  and  vigour,  until  the  fifteenth  centm-y.  No  less  tiian  four 
commercial  treaties  were  concluded  between  England  and  the  Hansc 
Towns  in  the  space  of  three  years,  from  the  year  1472  to  1474.  But  the 
league  was  dissolved  as  soon  as  the  great  powers  of  Europe  withdrew  their 
cities  from  the  association;  and  the  members  of  this  confederacy  are  now 
reduced  to  the  cities  of  Lubcck,  Hamburgh,  and  Bremen.  Fpn.  Fcpd.  torn. 
ix.  cited  in  Henry^s  Hist,  of  Great  Britain,  b.  5.  ch.  6.  Putters  Constitutional 
HiMory  of  Germany,  vol.  ii.  p.  208.  Those  Hanseatic  cities  had  a  dij)lo- 
matic  representative  at  Washington  in  1827,  and  in  the  year  following  a 
Convention  of  "  Friendship,  Commerce,  and  Navigation,  between  the 
Uiytcd  States  and  the  free  Hanseatic  Republics  of  Lubeck,  Bremen,  and 
Hamburgh,"  was  concluded. 
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vigation  of  the  ancients.*  The  vigilance  and  capacity  of 
die  ministry  of  Louis,  communicalod  uncommon  vigour 
to  commercial  inquiries.  They  created  a  maxine  which 
shed  splendour  on  his  reign,  and  corresponded  in  some 
degree  with  the  extent  of  his  resources.  It  required  such 
a  work  as  the  ordinance  to  which  I  liave  referred,  to  con- 
solidate the  estabHshment  of  the  maritime  jx)wer  which 
had  been  formed  by  tlie  sagacity  of  his  counsels. 

That  ordinance,  savs  Valin,  was  executed  in  a  mas- 
terly  manner.  It  w^as  so  comprehensive  in  its  plan,  so 
excellent  in  the  arrangement  of  its  parts,  so  just  in  its 
decisions,  so  wise  in  its  general  a!nd  particular  policy,  so 
.accurate  and  clear  in  its  details,  tliat  it  deserves  to  be 
considered  as  a  model  of  a  perfect  code  of  maiitime  ju- 
risprudence. The  whole  law  of  navigation,  shipping, 
insurance,  and  bottomry,  was  systematically  collected 
and  arranged.  It  required  the  greatest  extent  of  know- 
ledge, and  the  most  correct  discernment  and  hberality  of 
views,  to  form  and  execute  such  a  work.  It  was  neces- 
sary to  examine  the  commercial  usages  of  all  other  na- 
tions, and  select  from  amidst  a  contrariety  of  practice 
the  most  approved  rules.  It  was  necessary  to  retrench 
that  which  was  superfluous,  to  enlighten  that  w^hich  was 
obscure,  and  to  supply  those  things  which  had  escaped 
the  observation  of  tlie  earlier  founders  of  nautical  law,  or 
been  recommended  by  the  lights  of  experience.  It  is, 
however,  an  extraordinary  fact,  that  the  able  civilians, 
and  perhaps  the  distinguished  merchants,  who  assumed 
the  task  of  legislators,  and  compiled  this  ordinance,  are 
unknown  to  fame ;  and  though  the  event  be  of  so  recent 
a  date,  and  occurred  at  the  most  polished  and  literary  era 
in  French  history,  neither  letters,  nor  gratitude,  nor  na- 
tional vanity,  have  been  able  to  rescue  their  names  from 
obhvion.^ 


*  Hist,  du  Comm.  etdcla  Navig.  des  Ancicns,  Pref. 
*»  Valifi's  Com,  sur  lord,  Pref.  p.  4. 
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VaJin  supposed  he  had  discovered  the  source  of  the 
materials  of  the  ordinance  in  a  curious  and  vas|  com- 
pilation of  ancient  maritime  laws,  among  the  manuscript 
collections  in  the  library  of  the  Duke  of  Penthievre. 
The  compilation  consisted  of  the  Rhodian  and  Roman 
law;  of  the  Cofisolato,  and  of  the  use  and  customs  of  the 
sea;  of  the  ordinances  of  Charles  V.  and  Philip  11.,  kings 
of  Spain;  of  the  judgments  of  Oleron  ;  of  the  ordinance 
of  Wisbuy,  and  of  the  Teutonic  Hanse  ;  of  the  insurance 
codes  of  Antwerp  and  Amsterdam  ;  of  the  Guidon,  and 
of  all  the  Frenclji  ordinances  prior  to  the  year  16G0. 
This  mjigiiificent  repository  of  commercial  science  is 
iiupposed  to  have  been  the  true  and  solid  foundation  of 
ihe  fabric  erected  by  artists  who  hiid  too  much  modesty 
to  make  their  work  the  vehicle  of  their  own  immorttdity. 
Every  commercial  nation  has  rendered  homage  to  the 
wisdom  and  integrity  of  the  French  ordinance  of  the  ma- 
rine; and  they  have  regarded  it  as  a  digest  of  the  mari- 
time law  of  civilized  Europe.  Valin  has  written  a  com- 
mentary upon  every  part  of  it;  and  it  almost  rivals  the 
ordinance  itself  in  the  weight  of  its  authority,  as  well 
as  in  the  equity  of  its  conclusions.* 

*  The  ordinance  has  been  translated  and  printed  in  England,  and  pub- 
li>hed  in  tlie  collection  entitled  Sea  Laws;  and  it  is  annexed  to  tlic  second 
volume  of  Judge  Peters'  Admiralty  Decisions  in  the  District  Court  of  Penn- 
j'ylvania.  It  haa  been  redigested,  with  some  few  modifications  and  addi- 
t:Qr«,  in  the  new  Commercial  Code  of  France  of  1807 ;  and  that  code  was 
tranjilaied  by  Mr.  Rodman,  and  published  in  the  city  of  New- York  in  1814. 
The  commercial  code  was  presented  to  the  French  lej^islative  body  by  the 
f  ounscllor?  of  state  in  18()7,  as  having  been  conceived,  meditated,  discussed, 
tiiid  established,  by  tlie  inspirntion  of  the  grcaUM  man  in  hiatory,  the  Hcru-Pa- 
fijicatoT  of  Europe,  uhilc  lie  was  hearing  his  triumjtfumt  eagles  to  the.  hanlis  of 
tlif.  astonished  {'"isttda;  and  yet,  in  contradiction  to  much  of  this  adulation 
aod  incense,  tlie  code  will  be  found,  upon  sober  examination,  to  be  essen- 
tially a  republication,  in  a  new  form,  of  the  ordinance  of  1673,  relative  to 
"r?:otiable  paper,  and  of  the  marine  ordinance  of  1681,  digested  under  tlic 
<'rder3  of  Colbert'  and  illui^trated  by  the  commentaries  of  Valin.  It  is  enti- 
tle «1.  however,  to  the  merit  of  some  improvements  on  the  former  ordinances, 
•ind  of  being  more  comprehensive  in  its  plan  and  execution ;  for  it  embraces 
tlie  subjects  of  partnerslilp,  common  carriers,  bankruj)t.cy,  insolvency,  and 
stoppage  Ml  tran^ilu . H  %■  - 

Vol.  III.  3 
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In  addition  to  these  general  codes  of  coiiunercial  legis- 
lation, ^here  have  been  a  number  of  local  ordinances  of 
distinguished  credit,  relating  to  nautical  matters  and  ma- 
rine insurance,  such  as  the  ordinances  of  Barcelona,  Flo- 
rence, Amsterdam,  Antwerp,  Copenhagen,  and  Konigs- 
berg.  There  have  also  been  several  treatises  on  nau- 
tical subjects  by  learned  civilians  in  the  several  countries 
of  Europe,  which  are  of  great  authority  and  reputation.* 

The  English  nation  never  had  any  general  and  solemn- 
ly enacted  code  of  maritime  law,  resembling  those  which 
have  been  mentioned  as  belonging  to  the  other  European 
nations,  and  promulgated  by  legislative  authority.  This 
deficiency  was  supplied,  not  only  by  several  extensive 
private  compilations,**  but  it  has  been  more  eminently 
and  more  authoritatively  supplied  by  a  series  of  judicial 
decisions,  commencing  about  the  middle  of  the  last  cen- 
tury. Those  decisions  have  shown,  to  the  admiration  of 
the  world,  the  masterly  acquaintance  of  the  English  ju- 
diciary with  the  principles  and  spirit  of  commercial  po- 
licy and  general  jurisprudence,  and  they  have  afforded 
undoubted  proofs  of  the  entire  independence,  impartial- 
ity, and  purity  of  the  administration  of  justice.  The  nu- 
merous cases  in  the  books  of  reports  which  have  arisen 
upon  maritime  questions,  resemble  elementary  treatises 
in  the  depth,  extent,  and  variety  of  their  researches, 
*19  while  they  ♦partake,  at  the  same  time,  of  the  pre- 
cision and  authority  of  legislative  enactments. 
Lord  Mansfield,  at  a  very  early  period  of  his  judicial  life, 
introduced  to  the  notice  of  the  English  bar,  the  Rhodian 
laws,  the  Consolato  del  mare,  the  laws  of  Oleron,  the  trea- 


*  Those  ordinances  are  collected  by  Magcns,  in  the  second  volume  of  his 
Essay  on  Insurances;  and  Mr.  Gushing,  in  a  learned  note  to  his  translation 
of  Pothicr  on  Maritime  Contracts  of  Letting  to  Hire,  published  at  Boston  in 
1821,  has  alluded  to  the  most  distinguished  writers  in  Italy,  Spain,  Portu- 
gal, France,  Holland,  Germany,  and  Sweden,  on  maritime  law. 

^  Among  the  private  treatises,  the  most  distinguished  arc  those  of  Ma- 
lyncs,  MoUoy,  Beawes,  Posilewaite,  Magcns,  Wesket,  Millar,  Park,  Mar- 
•holl,  Abbott,.  Chitty,  Holt,  Lawcs,  and  Bcneckc.       | 
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tises  of  Roccus,  the  laws  X)f  Wisbuy,  and,  above  all,  tlie 
marine  ordinances  of  Louis  XIV.,  and  the  commentary 
of  Valin.  These  authorities  were  cited  by  him  in  Ltike 
V.  Lyie,^  and  from  that  time  a  new  direction  was  given 
to  English  studies,  and  new  vigour,  and  more  liberal  and 
enlarged  views,  communicated  to  forensic  investiga- 
tions. Since  the  year  1798,  the  decisions  of  Sir  William 
Scott  (now  Lord  Stowell)  on  the  admiralty  side  of  West- 
minster Hall,  have  been  read  and  admired  in  every  re- 
gion of  the  Republic  of  letters,  as  models  of  the  most  cul- 
tivated and  the  most  enlightened  human  reasonl  The 
English  maritime  law  can  now  be  studied  in  the  adjudg- 
ed cases  with  at  least  as  much  profit,  and  with  vastly 
more  pleasure,  than  in  the  dry  and  formal  didactic  trea- 
tises and  ordinances  professedly  devoted  to  the  science. 
The  doctrines  are  there  reasoned  out  at  large,  and  prac- 
tically applied.  The  arguments  at  the  bar,  and  the  opi- 
nions from  the  bench,  are  intermingled  with  the  gravest 
reflections,  the  most  scrupulous  morality,  the  soundest 
policy,  and  a  thorough  acquaintance  with  all  the  various 
topics  that  concern  the  great  social  interests  of  mankind. 
Nor  has  our  learned  profession  in  this  country  been 
wanting  in  the  study  and  cultivation  of  maritime  law. 
Onr  improvement  has  been  rapid  and  our  career  illus- 
trious, since  the  adoption  of  the  present  constitution  of 
the  United  States.  There  have  been  several  respecta- 
ble treatises  on  subjects  of  commercial  law,  and  some  of 
them  we  may  notice,  when  we  are  upon  the  branches  to 
which  they  are  applied.  The  decisions  in  the  federal 
courts,  in  commercial  cases,  have  done  credit  to  the  mo- 
ral and  intellectual  character  of  the  nation ;  and  the  ad- 
nairalty  courts  in  particular  have  displayed  great 
•research,  and  a  familiar  knowledge,  of  the  prin-  *20 
ciples  of  the  marine  law  of  Europe.     But  I  should 


•  2  Burr.  882. 
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omit  doing  justice  to  my  own  feelings,  as  well  as  to  tlie 
cause  of  truth,  if  I  were  nol  to  select  the  decisions  in 
Gallisojb's  and  Masoji's  Rq/orts,  as  specimens  of  pre-emi- 
nent merit.  They  mny  fairly  be  j^lnceJ  upon  a  level 
with  the  best  productions  of  the  English  ailmiralty,  for 
deep  and  accurate  learning,  as  well  as  for  the  highest 
ability  and  wisdom  in  decision. 

The  reports  of  judicial  decisions  in  the  several  states, 
and  especially  in  the  states  of  Massachusetts,  New-York, 
and  Pennsylvania,  evince  great  attention  to  maritime 
questions ;  and  they  contain  abundant  proofs,  that  our 
courts  have  been  dealing  largely  with  the  business  of  an 
enterprising  and  commercial  people.  Maritime  law  be- 
came early  and  anxiously  an  ol)j(^ct  of  professional  re- 
search. If  we  take  the  reports  of  New-York  in  chrono- 
logical order,  wc  shall  find,  that  the  first  five  volumes 
occupy  the  period  when  Alexander  Hamilton  was  a 
leading  advocate  at  our  bar.  That  accomplished  law- 
yer (for  it  is  in  that  chaTacter  only  that  I  am  now  permit- 
ted to  refer  to  him)  showed,  by  his  precepts  and  prac- 
tice, the  value  to  be  placed  on  the  decisions  of  Lord 
Mansfield,  He  was  well  acquainted  with  the  produc- 
tions of  Valin  and  Emerigon ;  and  if  he  be  not  truly  one 
of  the  founders  of  the  commercial  law  of  this  state,  he 
may  at  least  be  considered  as  among  the  earliest  of  those 
jurists  who  recommended  those  authors  to  the  notice  of 
the  profession,  and  rendered  the  study  and  citation  of 
them  popular  and  familiar.  His  arguments  on  commer- 
cial, as  well  as  on  other  questions,  were  remarkable  for 
freedom  and  energy ;  and  he  was  eminently  distinguish- 
ed lor  completely  exhausting  every  subject  which  he 
discussed,  and  leaving  no  argument  or  objection  on  the 
adverse  side  unnoticed  and  unanswered.  He  traced 
doctrines  to  their  source,  or  probed  them  to  their  foun- 
dations, and  at  the  same  time  paid  the  highest  deference 
and  respect  to  sound  authority.  The  reported  cases 
do  no  kind  of  justice  to  his  close  and  accurate  logic ;  to 
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his  powerful  and  comprehensive  intellect ;  •to  the  extent 
of  his  knowledge,  or  the  eloquence  of  his  illustrations. 
We  may  truly  apply  to  the  efforts  of  his  mind,  the  re- 
mark of  Mr.  Justice  Buller,  i#  reference  to  the  judicial 
opinions  of  another  kindred  genius,  that  "principles 
were  stated,  reasoned  upon,  enlarged  and  explained, 
until  those  'who  heard  him  were  lost  in  admiration  at  the 
strength  and  stretch  of  the  human  understanding." 


LECTURE  XLin. 


OF    THE    LAW  OF   PARTNERSHIP. 

• 

Partnership  contracts  have  been  found,  by  expe- 
rience, to  be  convenient  to  persons  engaged  in  trade,  and 
useful  to  the  community.  Merchants  are  thereby  enabled 
to  consolidate  their  credit,  and  extend  their  business. 
With  the  aid  of  joint  counsel  and  accumulated  capital,  a 
spirit  of  enterprise  is  sensibly  awakened,  and  boldness 
of  plan  and  vigour  of  exertion  communicated  to  mercan- 
tile concerns.  Partnerships  have  grown  with  the  growth, 
and  multiplied  with  the  extension  of  trade ;  and  the  law 
by  which  they  are  regulated  has  been  improved  by  the 
study  and  adoption  of  the  best  usages  which  the  genius 
of  conmierce  has  introduced.  It  has  also  been  cultivated 
and  greatly  enlarged,  under  a  course  of  judicial  decisions, 
until  the  law  of  partnership  has  at  last  attained  the 
precision  of  a  regular  branch  of  science,  and  forms  a  dis- 
tinguished part  of  the  code  of  commercial  jurisprudence. 

In  treating  of  this  subject,  I  shall  consider,  (1.)  The 
nature,  creation,  and  extent  of  partnerships ;  (2.)  The 
rights  and  duties  of  partners,  in  their  relation  to  each 
other,  and  to  the  public ;  (3.)  The  dissolution  of  the 
contract. 

(1.)  Of  the  nature^  creation^  and  extent  of  partnerships. 

Partnership  is  a  contract  of  two  or  more  persons,  to 

place  their  money,  effects,  labour,  and  skill,  or  some,  or 


23  OF  PERSONAL  PROPERTY.  [Part  V. 

all  of  them,  in  lawful  commerce  or  business,  and 
*24    to  divide  the  profit,  and  *bear  the  loss,  in  certain 

proportions.*  The  two  leading  principles  of  the 
contract  are,  a  common  interest  in  the  stock  of  the  com- 
pany, and  a  personal  responsibility  for  the  partnership 
engagements.  The  common  interest  of  the  partners 
applies  to  all  the  partnership  property,  whether  vested 
in  the  first  instance  by  their  several  contributions  to  the 
common  stock,  or  acquired  afterwards  in  the  course  of 
the  partnership  business ;  and  that  property  is  first  liable 
for  the  debts  of  the  company  ;  and  after  they  are  paid, 
and  the  partnership  dissolved,  then  it  is  subject  to  a 
division  among  the  members,  or  their  representatives, 
according  to  agreement.  If  one  person  advances  funds, 
and  another  furnishes  his  personal  services  or  skill,  in 
carrying  on  a  trade,  and  is  to  share  in  the  profits,  it 
amounts  to  a  partnership.^  But  each  party  must 
engage  to  bring  into  the  common  stock  something  that  is 

valuable  ;  and  a  mutual  contribution  of  that  which 
*25     has  value,  and  can  be   appreciated,   is   •of  the 


»  Puffemlorff  Droit  de  la  Nat.  liv.  5.  ch.  8.  s.  X-  Pothier,  Traiti  du 
Contrat  de  Socitti,  No.  1.  Ixcpcrtoire  de  Jurisprudencef  art.  SocutL  The 
French  ordinance  of  1673,  requu*ed  the  contract  of  partnership  to  be 
reduced  to  writing  and  registered ;  but  that  was  the  introduction  of  a  new 
rule ;  and  the  regulation  had  gone  into  disuse  in  the  time  of  Pothier,  though 
he  considered  it  to  be  a  sage  provision.  (Pothier,  ibid.  No.  79.  82.  98.) 
The  new  French  commercial  code  has  retained  the  regulation  of  the  ordi- 
nance, and  it  requires  an  abstract  of  the  articles  of  partnersliip  to  be 
attested,  and  publicly  registered  ;  but  the  omission,  though  injurious  to  the 
parties  as  between  themselves,  does  not  affect  the  rights  of  third  persona. 
{Code  de  Com.  art.  39 — 44.)  So,  by  the  commercial  Ordinances  of  Bilboaf 
confirmed  by  Philip  V.  in  1737,  edit.  N.  Y.  1824,  ch.  10.  sec.  4.  it  waa 
made  necessary,  in  every  partnership,  to  reduce  the  articles  to  writing,  and 
acknowledge  them  before  a  notary,  and  file  a  copy  witli  the  university,  and 
house  of  trade.  This  would  seem  not  to  be  now  the  general  law  in  Spain; 
for  it  is  admitted,  tliat  partnerships  may  be  formed,  as  in  tlie  English  law, 
tacitly  as  well  as  expressly.  (Instituteit  of  the  Civil  Lmc  of  Spain  by  Asso  Sf 
Manuel  J  b.  2.  c.  15.,  translated  by  Johnston,  'London,  1825. 

^  Dob  p.  Halsoy,  16  Juhis.  Rep.  34.) 
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essence  of  the  contract.*    It  would  be  a  valid  partner- 
ship, notwithstanding  the  whole  capital  was,  in  the  first 
instance,  advanced  by  one  party,  if  the    other  contri- 
buted his  time  and  skill  to  the  business,  and  although  his 
proportion  of  gain  and  loss  was  to  be  very  unequal. 
It  is  sufficient  that  his  interest  in  the  profits  be  not  in- 
tended as  a  mere  substitute  for  a  commission,  or  in  lieu 
of  brokerage,  and  that  he  be  received  into  the  associa- 
tion as  a  merchant,  and  not  as  an  agent.**     A  joint  pos- 
session renders  persons  tenants  in  common,  but  it  does 
not,   of  itself,  constitute  them  partners  ;  and,  therefore, 
surviving  partners,  and  the  representatives  of  a  deceased 
partner,  are  not  partners,  notwithstanding  they  have  a 
community  of  interest  in  the  joint  stock.«    There  must 
be  a  communion  of  profit  to  constitute  a  partnership  as 
between  the  parties.     They  must  not  be  jointly  con- 
cerned in  the  purchase  only,  but  jointly  concerned  in  the 
future  sale.     A  joint  purchase,  with  a  view  to  separate 
and  distinct  sales  by  each  person  on  his  own  account,  is 
not  sufficient.     If  several  persons,  who  had  never  met 
and  contracted  together  as  partners,  agree  to  purchase 
goods  in  the  name  of  one  of  them  only,  and  to  take 
aliquot  shares  of  the  purchase,  and  employ  a  common 
agent  for  the  purpose,  they  do  not,  by  that  act,  become 
partners,  or  answerable  to  the  seller  in  that  character, 
provided  they  are  not  to  be  jointly  concerned  in  the  re- 
sale of  their  shares,  and  have  not  permitted  the  agent 
to  hold  them  out  as  jointly  answerable  with  himself.^ 
The    same  distinction  was  known  in   the  civil  law: 
qui  noluru  iiUcr  se  contendere^  soloit  per  nuMium  reni  eiiiere 


•  Pooler,  Traiii  du  Con.  de  Soc.  No.  8,  9,  10.  Ferricre,  sur  Inst,  3.  26. 
Cade  NapoUon,  No.  1833. 

•»  Reid  V.  HollinsheaH,  4  Barnw.  ^  Cress.  867. 

«  Pearce  r.  Chamberlain,  2  Vescy,  33. 

"*  Hoare  v.  Dawes,  Dou^.  371.  Coope  v.  Eyre,  1  H.  Blacks.  37.  Gibson 
F.  Liipton^  9  Bingham,  297. 
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in  commune;  quod  a  socicUUe  longe  *reiMtum.^  It  has 
been  repeatedly  rocognised  in  this  countr}^  and  may  be 
considered  as  a  settled  rule.^ 

If  the  purchase  be  on  separate,  and  not  on  joint 
account,  yet  if  the  interests  of  the  purchasers  are  after- 
wards mingled,  with  a  view  to  a  joint  sale,  a  partnership 
exists  from  the  time  that  the  shares  are  brought  into  a. 
common  mass.^  A  pjirticipation  in  the  loss  or  profit,  or 
holding  himself  out  to  the  world  as  a  partner,  so  as  to 
induce  others  to  give  credit  on  that  assurance,  renders 
a  person  responsible  as  a  j)artner.^  A  partnership 
necessarily  implies  a  union  .of  two-  or  more  persons ; 
and  if  a  single  individual,  for  the  purpose  of  a  fictitious 
credit,  was  to  assume  a  co-partnership  name  or  firm,  the 
only  real  partnership  principle  that  could  be  applicable 
to  his  case,  would  be  the  preference  to  be  given  to  credi- 
tors dealing  with  him  under  that  description,  in  the  dis- 
tribution of  his  effects.  But  that  would  be  inadmissible, 
and  contrary  to  the  grounds  upon  which  partnerships 
are  created  and  sustained  ;  and  so  the  law  on  this  point 
has,  in  another  country,  been  understood  and  declared.^ 
If  the  partnership  consists  of  a  large  unincorporated 
association,  or  joint  stock  company,  trading  upon  a  joint 
stock,  it  is  usually  regulated  by  special  agreement  ; 
but  the  established  law  of  the  land,  in  reference  to  such 
partnerships,  is  the  same  as  in  ordinary  cases,  and 
every  member  of  the  company  (whatever  private  ar- 
rangement there  may  bo  to  the  contrary  between  the 
members,  and  which  is  only  a  mischievous  delusion) 


'  Dig.  17. 2.  :3:j. 

*»  Holiin's  r.  United  Insurance  CtJiiipnny,  2  Johns.  Cufts, '3'29.  Post  r. 
Kimberly,  9  Johna.  Hep.  470.    Oshoriu;  r.  Breiinar,  2  Nott  $;  JSVCoTd,  427. 

<•  Sims  ».  Willing,  H  6Vt^.  ^  Hmcle,  103. 

^  Lord  Ellenborough.     Mivrr  r,  irunible,  10  East,  17 :i 

•  Nairn  r.  Sir  William  Forbep.  Bell's  Commtnt a rics  on  the  Law  of  Scotland , 
vol.  ii.  6'25. 
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is  liable  for  all  the  debts  of  the  concern."  It  is,  how- 
ever, the  judicial  language  *in  some  of  the  cases,**  *27 
that  the  members  of  a  private  association  may  limit 
their  personal  responsibility,  if  there  be  an  explicit 
stipulation  to  that  effect,  made  with  the  party  with 
whom  they  contract,  and  clearly  understood  by  him  at 
the  time.  But  stipulations  of  that  Idnd  are  looked  upon 
unfavourably,  as  being  contrarj^  to  the  general  policy  of 
the  law;  and  it  would  require  a  direct  previous  notice  of 
tlie  intended  limitation  to  the  party  dealing  with  the 
company,  and  his  clear  understanding  of  the  terms  of 
the  limitation.  Incorporated  companies,  though  con- 
stituted expressly  for  the  purposes  of  trade,  are  not 
partnerships,  or  joint  traders,  within  the  purview  of 
the  law  of  partnership,  and  the  stockholders  are  not 
personally  responsible  for  the  company's  debts  or  en- 
gagements, and  their  property  is  affected  only  to  the 
extent  of  their  interest  in  the  company.  To  render  them 
personally  liable,  requires  an  express  provision  in  the 
act  of  incorporation ;  and  a  disposition  to  create  such 
an  extended  responsibility,  seems  to  be  increasing  in  our 
country,  and  is  calculated  to  check  the  enterprise  of 
such  institutions,  and  impair  the  credit  and  value  of 
them  as  safe  investments  of  capital. 

A  contract  of  partnership  need  not  be  in  writing. 
Though  there  be  no  express  articles  of  co-partnership, 
the  obligation  of  a  partnership  engagement  may  equally 
be  implied  in  the  acts  of  the  parties ;  and  if  persons 
have  a  mutual  interest  in  the  profits  and  loss  of  any 
business  carried  on  by  them,  or  if  they  hold  themselves 
out  to  the  world  as  joint  traders,  they  will  be  held  re- 


*  The  King  v.  Dodd,  9  Emt,  516.  Holmes  v.  lli«:<^inft,  1  Bamw.  8^  Cress. 
74.  Hegs  V.  Werts,  4  Serg.  8^  Raiclc,  350.  Carlen  v.  Dniry,  1  Fes.  if  Bea. 
157.  Keasley  v.  Codd,  cited  in  a  note  to  the  case  of  Perring  v.  Hone,  2 
Carr,  if  Payne,  4.01. 

^  Gibson,  J.,  Hess  v.  West,  4  Scrg.  8f  Raiclc,  491.  Piatt,  J.,  Skinner  v, 
Dayton,  19  Johnson,  537. 
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sponsible  as  partners  to  third  persons,  whatever  may 
be  the  real  nature  of  their  connexion,  or  of  the  agree- 
ment under  which  they  act.  If  a  person  partakes  of 
the  profits,  he  is  answerable  as  a  partner  for  losses,  on 
the  principle,  that  by  taking  a  part  of  the  profits,  he 
talvcs  from  the  creditors  a  part  of  the  fund  which  is  the 

proper  security  for  the  payment  of  their  debts." 
*28         *It  is  not  essential  to   a  legal  partnership,  that 

it  be  confined  to  commercial  business.  It 
may  exist  between  attorneys,  conveyancers,  me- 
chanics, owners  of  a  line  of  stage  coaches,  artisans, 
or  farmers,  as  well  as  between  merchants  and  bankers.^ 
The  essence  of  the  association  is,  that  they  be  jointly 
concerned  in  profit  and  loss,  or  in  profit  only,  in  some 
honest  and  law^ful  business,  not  immoral  in  itself,  nor 
prohibited  by  the  law  of  the  land  ;  and  this  is  a  prin- 
ciple of  universal  reception.*^  The  contract  must  be  for 
the  common  benefit  of  aU  the  parties  to  the  association  ; 
and  though  the  shares  need  not  be  equal,  yet,  as  a 
general  rule,  all  must  partake  of  the  profij  in  some 
rateable  proportion  ;  and  that  proportion,  as  well  as  the 
mode  of  conducting  the  business,  may  be  modified  and 
regulated  by  private  agreement,  at  the  pleasure  of  the 
parlies.  If  there  be  no  such  agreement  on  the  subject, 
the  general  conclusion  of  law  is,  that  the  partnership 


*  J'oeL  Camm.  ad  Pand,  17.  2.  1.  De  Grey,  Oh.  J.,  Grace  r.  Smitii,  2 
Blacks,  Rep.  1)98.  Eyre,  Ch.  J.,  Waugh  v.  Caner,  2  H.  Blacks.  247.  Cheap 
r.  Cramond,  4  Bnmw.  8^  Aid.  003.  Peacock  r.  Peacock,  16  Vcscy,  49. 
Spencer,  J.,  Dob  v.  Halsey,  16  Johns.  Hep.  40. 

^  VVillet  V.  Chambers,  Cowp.  814.  Gould,  J.,  Coopc  v.  Eyre,  1  H. 
Blacks.  43.  Pothier,  Traiti  dc  Soc.  No.  55.  Fremont  v.  Coupland,  2 
Bingham,  170.  There  may  be  a  partnership  to  trade  in  land,  and  limited 
to  purchasing,  and  the  profit  and  loss  divisible  as  stock.  This  result  does 
not  necessarily  follow  from  a  joint  purchase.  Campbell  v.  Colhoun^ 
1  Penn.  140. 

•  Dig.  18.  1.  35.  2.  Potkier,  Traiti  du  Con.  de  Soc.  n.  14.  Briggs  v. 
Lawrence,  3  Tcrwi  Hep.  454.  Aubcrt  v.  Maze,  2  Bos,  SfPuU.  371.  Griswold 
w.  Waddington,  10  Johns.  Rep.  489. 
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loeseB  are  to  be  equally  borne,  and  the  profits 
equally  divided  ;*  and  this  would  be  the  rule,  *even  ^29 
though  the  contribution  between  the  parties  con- 
sisted entirely  of  money  by  one,  and  entirely  of  labour 
by  another.  In  equity,  according  to  Pothier,  each 
partner  should  share  in  the  profit  in  proportion  to  the 
value  of  what  he  brings  into  the  common  stock,  whether 
it  bemoney,  goods,  labour,  or  skill ;  and  he  should  share 
in  the  loss  in  a  ratio  to  the  gain  to  which  he  would,  in  a 
prosperous  issue  to  the  business,  have  been  entitled.  He 
admits,  however,  that  the  proportion  of  gain  and  loss 
may  be  varied  by  agreement ;  and  the  agreement  may 
render  the  extra  labour  of  one  of  the  concern,  equal  to  the 
risk  of  loss,  and  a  substitute  for  his  share  of  loss.^ 

It  is  not  necessary  that  every  member  of  the  company 
should,  in  every  event,  participate  in  the  profits.  It 
would  be  a  valid  partnership,  according  to  the  civil  law, 
if  one  of  the  members  had  a  reasonable  expectation  of 
profit,  and  was,  in  consequence  of  his  particular  ait  and 
calling,  employed  to  sell,  and  to  have  a  share  of  the  pro- 
fits if  they  exceeded  a  certain  sum,  provided  this  was 
granted  to  him  by  reason  of  his  pains  and  skill,  and  not 
as  a  gratuity.^  So,  one  partner  may  retire  under  an 
agreement  to  abide  his  proportion  of  risk  of  loss,  and  take 
a  snm  in  gross  for  his  share  of  future  uncertain  profits  ; 
or  he  may  take  a  gross  sum  as  his  share  of  the  presumed 
profits,  with  an  agreement  that  the  remaining  partners 
are  to  assume  all  risks  of  loss.^  But  a  partnership,  in 
which  the  entire  profit  was  to  belong  to  some  of  them,  in 
exclusion  of  others,  would  be  manifestly  unjust ;  and  as 
between  the  parties  themselves,  it  would  not  be  a  proper 


»  Inst.  3.  26  1.     Pothier,  vb.  sup.  n.  73.    Peacock  v.  Peacock,  IG  Fcscy, 
49.     Gould  V.  Gould,  6  Wenddl,  263. 

*»  PotUer,  ub.  sup.  No.  15—19.  n.  25. 

«  Dig.  17.  2.  44.    Pothier,  ub,  sup.  n.  13. 

^  PothUr,  ibid.  n.  25,  26. 
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partnership.*    It  would  be  what  the  Roman  lawyers 
called  societal  Iconina^  in  allusion  to  the  fable  of  the 
•30     lion,  who,  liaving  entered  into  *a  partnership  with 
the  other  animals  of  the  forest,  in  hunting,  appro- 
priated to  himself  all  the  prey.^ 

There  may  be  a  general  partnership  at  lai'ge,  or  it  may 
be  limited  to  a  particular  branch  of  business,  or  to  one 
particular  subject.*^  There  may  be  a  partnership  in  the 
goods  in  a  particular  adventure,  or  it  may  be  confined  to 
the  profits  thereof.**  If  two  persons  should  draw  a  bill 
of  exchange,  they  arc  considered  as  partners  in  respect 
to  the  bill,  though  in  eveiy  other  respect  they  remain 
distinct.  By  appearing  on  the  bill  as  partners,  the  per- 
son to  whom  it  is  ncijotiated  is  to  collect  the  relation  of 
the  parties  from  th(^  bill  itself,  and  they  are  not  per- 
mitted to  deny  the  conclusion.*"  This  principle  has  not 
been  extended  to  the  case  of  two  persons  signing  a  joint 
note,^  though  it  is  not  easy  to  perceive  a  distinction  be- 
tween the  cases.6^ 


*  LowTy  V,  Brooks,  2  M'ConVs  Rep.  4'21.     Bailry  v.  Clnrk,  6  Pirk.  372. 
*»  Dit{.  17.  2.  29.  2.     Pothier,  up.  sup.  No.  V2.     Institutes  of  the  Laws  of 

Holland^  bg  J,  Vand^r  Linden,  translated  by  J.  Henry,  Esq.,  p.  571.  2  BelVs 
Comm.  615. 

*^  Lord  Mansfield,  Willet  v.  Chambers,  Cowp.  816.  Code  Napoleon, 
No.  1841, 

«*  Solomons  r.  Nissen,  2  Term,  675.  Ex  parte  Gellar,  1  Rose,  297. 
ilolmes  V.  Higr^ins,  1  Barnw.  S^  Cress.  72.  Mayer  r.  Sharpe,  5  Tauntanf  74. 
PoUtiefj  Traitc  tlvL  Con.  de  Soc.  No.  54. 

*  Carvick  v.  Vickery,  Doug.  653.  note.  Dc  Berkom  v.  Smith,  1 
Esp.  29. 

*"  Hopkins  v.  Smith,  11  Johns.  Rep.  161. 

K  The  Roman  law,  wliich  has  been  followed  in  France,  distinpuished 
between  two  kinds  of  universal  partncr.*«hip,  the  one  unirrrsorum  bonorum, 
and  the  other  unicersomm  qtue  ex  qturstu  veniunt.  By  the  first,  the  pai'ties 
put  into  common  stock  all  their  property,  real  and  personal,  then  existing, 
or  thereafter  to  be  acquired.  All  future  acquisitions  by  purchase,  gift, 
legacy,  or  descent,  went  into  this  partnership  as  of  course,  without  assign- 
ment, unless  the  gift*  or  legacy  wa**  declared  to  be  under  the  condition  of 
not  being  placed  there.  Such  a  partnership  was  charged  with  all  the  debts 
of  the  parties  at  its  commencement,  and  witli  all  the  future  debts^  and  per- 
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There  is  no  diflGiculty,  in  the  ordinary  course  of  busi- 
ness, with  the  case  of  an  actual  partner,  who  appears 
in  his  character  of  an  ostensible  partner.  The  question  as 
to  the  person  on  whom  the  responsiblhty  of  partner 
ought  to  attach  in  respect  to  third  persons,  arises  in 
the  case  of  dormcmt  partners,  who  participate  in  the  pro- 
fits of  the  trade,  and  concefil  their  names.  Thev  are 
equally  liable  when  discovered,  as  if  their  names  had 
appeared  in  the  firm,  and  although  they  were  unknown 
to  be  partners  at  the  time  of  the  creation  of  the  debt.* 


sonal  and  family  expenses.   The  validity  of  such  a  partnership  was  not  ques- 
tioned, notwithstanding  it  might  be  extremely  unequal,  and  one  might  bring 
much  more  property  into  it  than  another,  and  acquire  ton  times  as  much  by 
gif%,  purchase,  or  succession,  and  notwithstanding  one  partner  might  have  a 
family  of  children,  and  another  be  destitute  of  any.     {PothicTf  TraitS  du 
Ccn.  de  Soe.  No.  28—42.)    Wo  need  not  be  apprehensive  that  such  a 
partnership  will  become  infectious,  for  it  appears  to  be  fruitful  in  abuse 
and  discord  t   and  in  the  Code  Napoleon,  No.  1837,  the  more  forbidding 
features  of  the  connexion   are  removed.     Though  it  embraces  all  the 
existing  property  of  the  parties,  and  every  species  of  gains,  it  does  not, 
under  the  code,  extend  to  property  to  be  acquired  bygift,  legacy,  or  inherit- 
ance, and  every  stipulation  to  that  effect  is  prohibited.     The  Civil  Code  of 
Lcuisiafuiy  which  has  throughout  closely  followed  the  Code  Napolc^m,  has 
rew^nised  these  universal  partnerships  applying  to  all  existing  property ; 
but  they  must  be  created  in  writing,  and  registered,  and  they  arc  under  the 
checks  mentioned  in  the  French  code.     Civil  Code  of  Louisiana^  No.  2800 
—2805. 

The  other  species  of  universal  ])artiiership  applies  only  to  future  profits, 
from  whatever  soiu-ce  they  may  be  derived;  and  it  is  formed  when  die 
parties  agree  to  a  partnership  without  any  further  explanation.  In  this 
case^  the  separate  acquisitions  of  each,  by  legacy  or  hdieritance,  are  kept 
separate,  and  do  not  enter  into  the  conunon  mat-s;  nor  does  it  embrace 
present  real  property,  but  only  the  future  issuer  and  profits  of  it ;  and  it  is 
not,  of  course,  chargeable  with  existing  debts,  though  it  was  formerly 
chargeable  with  them  when  made  in  that  part  of  France,  under  the  Droit 
Coutumier.  (PoUiicr,  vh.  sup.  n.  43 — 52.  Co(h  Napolron,  No.  1838.)  The 
same  kind  of  general  partnerships,  embracing  all  the  present  and  future 
property  of  the  parties,  is  known  in  the  laws  of  Spain  and  of  Holland. 
Institutes  of  tfw.  Civil  Law  of  Spain,  by  Doctors  Asso  S^  Manuel,  b.  2.  c.  15. 
Jnstitutrs  of  tlui  Lams  of  Holland,  by  J.  I'andcr  Linden,  translated  by  J. 
Henry,  Esq.,  p.  573. 

■  Robinson  r.  Wilkinson,  3  Frirti}  Exch.  Hep.  \j2^.     Lord  Louglil)orough, 
1  //.  Blacks.  Efp.  48.    Pitt*  v.  VVaugh,  4  Mass.  Hep.  421.    Duncan,  J., 8  Scrg, 
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The  question  arises  also  in  the  case  of  a  nominal  or 
*32  implied  •partner,  who  has  no  actual  interest  in  the 
trade,  or  its  profits,  and  he  becomes  responsible  as 
a  partner  by  voluntarily  suffering  his  name  to  appear  to 
the  world  as  a  partner,  by  which  means  he  lends  to  the 
partnership  the  sanction  of  his  credit.*  There  is  a  just 
and  marked  distinction  between  partnership  as  respects 
the  pubUc,  and  partnership  as  respects  the  parties  ;  and 
a  person  may  be  held  liable  as  a  partner  to  third  per- 
sons, although  the  agreement  does  not  create  a  partner- 
ship as  between  the  parties  themselves.  Though  the 
law  allows  parties  to  regulate  their  concerns  as  they 
please  in  regard  to  each  other,  they  cannot,  by  arrange* 
ment  among  themselves,  control  their  responsibUity  to 
.  others ;  and  it  is  not  competent  for  a  person,  who  par- 
takes of  the  profits  of  a  trade,  however  small  liis  share 
of  those  profits  may  be,  to  witlidraw  himself  from  the 
obligations  of  a  partner.^    Each  individual  member  is 


Sf  BawUj  55.  Porter,  J.,  5  MiUer's  Louis.  Rep.  406.  408.  A  dormant, 
partner  cannot  join  as  plaintiff  in  an  action,  for  there  is  no  privity  of  com- 
munication between  him  and  tlie  party  who  contracted  with  the  firm.  He 
is  nevertheless  suable  as  a  defendant,  because  he  participated  in  tlie  profits 
of  the  contract.  Lloyd  v.  Archbold,  2  TauTUaUf  324.  Boardman  v.  Kee- 
ler,  2  Vermont  Rep.  65.  If  one  partner  borrows  money  in  his  individual 
name,  a  dormant  partner  is  equally  liable,  if  the  borrower  represented  it  to 
be  for  the  use  of  the  partnership,  tliough  without  such  a  representation,  the 
creditor  must  prove  that  the  money  went  to  a  partnership  use.  Etheridgo 
V.  Binney,  9  Pink.  272.  Lloyd  v.  Ashby,  2  Carr.  8^  Payne,  138.  The  sta- 
tute law  of  New- York,  of  1833,  (Laws  N.  Y.  sess.  56.  ch.  281.)  has  checked 
the  use  of  fictitious  firms,  by  declaring  that  no  person  shall  transact  busi- 
ness in  the  name  of  a  partner  not  interested  in  the  firm ;  and  tliat  where  the 
designation  "  and  company"  or  "  &  Co."  is  used,  it  shall  represent  an 
actual  partner  or  partners. 

*  Guidon  v.  Robson,  2  Campb.  802.  Young  v.  Axtell,  cited  in  2  H.  Blacks, 
242.  Porter,  J.,  5  Miller's  Loids,  Rep.  408,  409.  Fox  ».  Clifton,  6  Ring- 
ham,  776. 

t»  Waugh  f>.  Carver,  2  H.  Blacks.  235.  Heskcth  v.  Blanchard,  4  East^ 
144.  Nor  can  a  partner  exonerate  himself  from  personal  responsibility  for 
tlie  e.xisting  engagements  of  the  company,  by  assigning  or  selling  out  his 
interest  in  the  concern.    Perring  v.  Hone,  2  Carr.  S^  Payns,  401. 
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answerable  i?i  solido  to  the  whole  amount  of  the  debts, 
without  reference  to  the  proportion  of  his  interest,  or  to 
the  nature  of  the  stipulation  between  him  and  his  asso- 
ciates. Even  if  it  were  the  intention  of  the  parties  that 
they  should  not  be  partners,  and.the  person  to  be  charged 
was  not  to  contribute  either  money  or  labour,  or  to  re- 
ceive any  part  of  the  profits,  yet,  if  he  lends  his  name  as 
a  partner,  or  suffers  his  name  to  continue  in  the  firm  after 
he  has  ceased  to  be  an  actual  partner,  he  is  responsible 
to  third  persons  as  a  partner,  for  he  may  induce  third 
persons  to  give  that  credit  to  the  firm  which  other- 
wise it  *would  not  receive,  nor  perhaps  deserve.  *33 
This  principle  of  law  inculcates  good  faith  and  in- 
genuous dealing,  and  it  is  now  regarded  by  the  English 
courts  as  a  fundamental  doctrine.*  It  has  been  expli- 
cidy  asserted  with  us,  and  is  now  incorporated  in  the  ju- 
risprudence of  this  country.^  So  strict  is  the  law  on  this 
point,  that  even  if  executors,  in  the  disinterested  perform- 
ance of  a  trust,  continue  the  testator's  share  in  a  partner- 
ship concern  in  trade,  for  the  benefit  of  his  infant  chil- 
dren, they  may  render  themselves  personally  liable  as 
dormant  partners.^ 

A  person  may  be  allowed,  in  special  cases,  to  receive 
part  of  the  profits  of  a  business  without  becoming  a  legal 


*  Hoarc  V.  Dawes,  Duui,'.  Rep.  *i71.  Grace  v.  Sniit!ij2  W//i.  Blades.  Rrp. 
W)H.  Wau^h  r.  C{irver^2  H.  Blacks.  Rep.  2:r>.  Baker  v.  Cluirltoii,  Prahc's 
S.  P.  Rap.  do.  Heriketli  v.  Blanchard,  4  Knst,  144.  Ex  parte  lluinpor.  J7 
i'tsey,  404.  Ex  parte  Langdale,  J8  rcscy,  'MH).  CarJeii  v.  Drury,  ]  f^cs.  Sc 
Bra.  157.  Chcaj)  v.  Cranioiid,  4  Baniw.  S^  Aid.  Gt53.  Bcft,  J.,  Smith  v, 
\Vat;<oii,  2  Bamw.  Sf  Crtisjf.  401.     Lacy  v.  Woolcott,  2  Doirlin*^  8^  R.  45>^. 

^  Purv'iancc  v.  M'Clintec,  G  Scrg.  Sf  Rairk,  2.59.  Gill  v.  Kulin,  Und.  333. 
Thompson,  J.,  in  Post  v.  Kimberly,  9  Johnson,  489.  Dob  v.  Halsey,  IG 
Jokns.  Rep.  40.  Shubrtck  v.  Fisher,  2  Dcsau^s.  Ch.  Rep.  148.  Osborne  v. 
Bremian,  2  XoU  5r  M'Cord,  427. 

*  Wighlman  r.  Townroe,  1  MauJc  Sf  Srlw.  412.  The  better  way  would 
be,  for  the  executors,  in  such  cases,  to  Jiave  the  trade  carried  on  for  the 
bruofitof  tlie  infants,  under  the  direction  of  the  Court  of  Cliancery,  as  has 
ircfjjLienlly  been  done  in  England.     See  4  Johns.  Ch.  Kcp.  Cd7. 
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or  responsible  pditner.  Thus  a  party  may  by  agreement 
receive,  by  w;iy  of  rent,  a  portion  of  the  profits  of  a  farm 
or  tavern,  without  becoming  a  partner.*  So,  to  allow  a 
clerk,  or  agent,  a  portion  of  the  profits  of  sales  as  a  com- 
pensation for  labour,  or  a  factor  such  a  per-centage  on 
the  amount  of  sales,  does  not  render  the  agent  or  factor 
a  partner,  when  it  appears  to  be  intended  merely  as 
a  mode  of  payment  axlopted  to  increase  and  secure 

exertion,  and  when  it  is  not  understood  to  be  an 
•34     *interest  in  the  profits  in  the  character  of  .profits, 

and  there  is  no  mutuality  between  the  parties-  So, 
seamen  take  a  share  by  agreement  with  the  ship-owner, 
in  the  profits  of  a  w^hale  fishery,  by  way  of  compensation 
for  their  services ;  and  shipments  from  this  country  to 
India,  upon  half  profits,  are  usual,  and  the  responsibility 
of  partners  has  never  been  supposed  to  flow  from  such 
special  agreements.**  This  distinction  seems  to  be  defi- 
nitely established  by  a  series  of  decisions,  and  it  is  not 
now  to  be  questioned ;  and  yet  Lord  Eldon  regarded  the 
distinction  with  regret,  and  mentioned  it  fi:"equently,  witli 
pointed  disapprobation,  as  being  too  refined  and  subtle, 
and  the  reason  of  which,  he  said,  he  could  not  well  com- 
prehend.^ 


■  Pcrrine  r.  llankinsson,  6  HtUst.  181.  t 

^  Dixon  p.  Coopor,  3  WUs.  40.  Cheap  v.  Cramond,  4  Bamv).  S^  Aid.  670. 
Beujaniin  v.  Portcua,  2  H.  Blacks.  590.  Meyer  v.  Sharpe,  5  TauntoUy  74. 
Hesketh  v.  Blaiichard,  4  Etist,  144.  Dry  v.  Boawell,  1  Campb.  N.  P.  329. 
Wilkcnson  v.  Frazier,  4  Esp.  N.  P.  182.  Mair  v.  Glennie,  4  Mau.  ^  Sei. 
240.  Gedde.s  v.  Wallace,  2  Dligh,  270.  Muzzy  v.  Whitney,  10  Johns.  Rep. 
226.  Rice  v.  Austin,  17  Mass.  Rep.  206.  Lowry  v.  Brook.s,  2  M'Card,  421. 
Baxter  v.  Rfwlnian,  3  PicJc.  4'55.  Cutler  v.  Winsor,  6  Pick.  335.  Hardin  v. 
Foxcroft,  6  GrcenUafj  76. 

*=  Ex  parte  Hamper,  17  Vcsey,  404.  Ex  parte  Rowlandson,  1  Rose,  89. 
Ex  parte  VVaison,  19  Vesey,  458.  Miller  v.  Bartlet,  15  Scrg.  8^  Rawle,  137. 
Mr.  Cariff  in  his  recent  treatise  on  the  Law  of  Partnership j  p.  11,  vindicates 

■ 

tlie  principle  on  which  the  above  distinction  is  founded,  and  insists  that  it  is 
perfectly  clear  and  just.  CoUyer  also,  in  a  still  more  recent  treatise  on  the 
Law  of  Partnership,  p.  17,  is  in  favour  of  the  reasonableness  of  the  distinc- 
tion in  the  cabcs  where  tlicre  is,  and  where  there  is  not,  a  mutual  interest  in 
the  profits.  ^ 
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The  English  law  does  not  admit  of  partnerships  with  a 
restricted  responsibility.     In  many  parts  of  Europe,  li- 
mited partnerships  are  admitted,  provided  they  be  enter- 
ed upon  a  register.*    Thus,  in  France,  by  the  ordinance 
of  1673,  Umited  partnerships  {la  Sockti  en  commandite) 
-were  estabUshed,  by  which  one  or  more  persons,  respon- 
sible in  solido  as  general  partners,  were  associated  with 
one  or  more  sleeping  partners,  who  furnished  a  certain 
proportion  of  capital,  and  were  liable  only  to  the  extent 
of  the  funds  furnished.     This  kind  of  partnership  has 
been  continued  and  regulated  by  the  new  code  of  com- 
merce;** and   it  is  likewise  introduced  into  the 
♦liouisianian  code,  under  the  tide  of  partnership  in     *35 
convmendam.^    It  is  supposed  to  be  well  calculated 
to  bring  domiant  capital  into  active  and  useful  employ- 
ment ;  and  this  species  of  partnership  has,  accordingly, 
been  authorized  by  statute  in  Massachusetts,  Connecticut, 
and  New- York.**     It  is  declared,  in  the  latter  state,  that  a 
limited  partnership  may  consist  of  one  or  more  persons 
jointly  and  severally  responsible  according  to  the  existing 
laws,  who  are  called  general  partners,  and  one  or  more 
persons  who  furnish  certain  funds  to  the  common  stock, 
and  whose  liability  shall  extend  no  further  than  the  fund 
furnished,  and  who  are  called  q)ecial  partners.     The 
names  of  the  special  partners  are  not  to  be  used  in  the  firm, 
nor  are  they  to  transact  any  business  on  account  of  the 
partnership,  or  be  employed  for  that  purpose  as  agents, 
attorneys,  or  otherwise ;  but  they  may,  nevertheless,  ad- 
vise as  to  the  management  of  the  partnership  concern. 
Before  such  a  partnership  can  act,  a  registry  thereof 


*  Lord  Loughborough,  1  H.  Blades.  Pep.  48. 

^  Erjpertairi  de  Jurisprudence^  par  Merlin,  tit.  Socit.U,  art.  2.  Code  dt 
Commerce,  b.  1.  tit.  3.  sec.  1. 

c  Cwd  Code  of  Lamsianaf  art.  2810. 

*  Laws  of  N.  F.  April,  1822,  sess.  45.  ch.  244,  and  seas.  50.  ch.  238— rc- 
cnactcd  by  N.  Y.  Revised  Statutes,  vol.  i.  764,  with  sotnc  slight  variatious. 
Revised  Statutes  in  Mass.,  part  1.  tit.  12.  ch.  34. 
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must  be  made  in  the  clerk's  office  of  the  countv,  with  an 
accompanying  certificate  signed  by  the  parties,  and  con- 
taining the  title  of  the  firm,  the  general  nature  of  the 
business,  the  names  of  the  partners,  the  amount  of  capital 
furnished  by  the  special  partners,  and  the  period  of  the 
partnership.  The  capital  advanced  by  the  special  part- 
ners must  be  in  cash,  and  an  affidavit  filed  stating  the 
fact.  Publication  must  likewise  be  made  for  at  least 
six  weeks  of  the  terms  of  the  partnership,  and  due 
publication  for  four  weeks  of  the  dissolution  of  the  part- 
nership by  the  act  of  the  parties  prior  to  the  time 
specified  in  the  certificate.  No  such  partnership  can 
make  assignments  or  transfers,  or  create  any  lien,  with 
the  intent  to  give  preference  to  creditors.  The  special 
partners  may  receive  an  annual  interest  on  the  capital 

invested,  provided  there  be  no  reduction  of  the  ori- 
*36     ginal  capital;   but  they  cannot  be  permitted  *to 

claim  as  creditors,  in  case  of  the  insolvency  of  the 
partnership.  It  is  easy  to  perceive,  that  the  provisions 
of  the  act  have  been  tal^en,  in  most  of  the  essential  points, 
from  the  French  regulations  in  the  commercial  code  ;  and 
it  is  the  first  instance  in  the  history  of  the  legislation  of 
New-York,  that  the  statute  law  of  any  other  country  than 
that  of  Great  Britain,  has  been  closely  imitated  and 
adopted. 

It  is  a  general  and  well  established  principle,  that  when 
a  person  joins  a  partnership  as  a  member,  he  does  not, 
without  a  special  promise,  assume  the  previous  debts  of 
the  firm,  nor  is  he  bound  by  them.  To  render  persons 
jointly  liable  upon  a  contract  as  partners,  they  must  have 
a  joint  interest  contemporary  with  the  formation  of  the 
contract."  If,  however,  goods  are  purchased  in  pur- 
suance of  a  previous  agreement  between  two  or  more 
persons,  that  one  of  them  should  purchase  the  goods  on 


*  Saville  r.  Robertson,  4  Term  Hep,  720.     Young  c.  Iluutcr,  4  Taunt. 
Rep,  582.    Poiudcxter  r.  Waddy,  6  Munf.  Rep.  418. 
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joint  account,  in  a  foreign  adventure,  they  are  all 
answerable  to  the  seller  for  the  price,  as  partners,  even 
though  their  names  wete  not  announced  to  the  seller ;  for 
the  previous  agreement  made  the  partnership  precede 
the  purchase,  and  a  joint  interest  attached  in  the  goods 
at  the  instant  of  the  purchase.* 

IL  Of  tJie  rights  and  duties  of  partners  intlieir  relation 
to  each  other ^  and  to  the  public* 
(!•)  Of  the  interest  of  partners  in  their  stock  in  trade. 

Partners  are  joint  tenants  of  their  stock  in  trade,  but 
without  the  jus  accrescendi,  or  right  of  survivorship ;  and 
this,  according  to  Lord  Coke,*"  was  part  of  the  law 
merchant,  for  the  advancement  and  continuance  of  com- 
merce and  trade.  It  would  seem,  however,  to  have  been 
a  point  of  some  doubt  as  late  as  the  middle  of  the 
seventeenth  century,  whether  the  doctrine  of  sur- 
vivorship did  not  apply ;  for  the  Lord  Keeper,  •in  *37 
Jrffercys  v.  Smallj^  observed,  that  it  was  common, 
at  that  time,  for  traders,  in  articles  of  co-partnership,  to 
provide  ag;ainst  survivorship,  though  he  declared  that 
the  provision  was  clearly  unnecessary.  On  the  death  of 
one  partner,  his  representatives  become  tenants  in  com- 
mon with  the  survivor,  and  with  respect  to  choses  in 
actiofij  survivorship  so  far  exists  at  law,  that  the  remedy 
to  reduce  them  into  possession  vests  exclusively  in  the 
survivor,  for  the  benefit  of  all  the  parties  in  interest.** 
But  no  partner  has  an  exclusive  right  to  any  part  of  the 
joint  stock,  until  a  balance  of  accounts  be  struck  between 
bim  and  his  co-partners,  and  the  amount  of  his  interest 
accurately  ascertained.     The  interest  of  each  partner 


*  Gouthwaite  v.  Duckworth,  12  East,  421. 
^  Co.  Liu.  182.  a. 
^  1  Vem.  217. 

•*  Martin  v.  Crompc,  1  I^^nd  Ilaym.  340.     DaiiicI,  J.,  in  Proctor  v.  Pool, 
4  Dec.  N.  C.  Rep.  3G9. 
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« 

in  the  partnership  property,  is  his  share  in  the  surplus, 
after  the  partnership  accounts  are  settled,  and  all  just 
claims  satisfied.* 

If  partnership  capital  be  invested  in  land  for  the 
benefit  of  the  company,  though  it  may  be  a  joint  tenan- 
cy in  law,  yet  equity  will  hold  it  to  be  a  tenancy  in  com- 
mon, and  as  forming  part  of  the  partnership  fimd ;  and 
the  better  opinion  would  seem  to  be,  that  equity  will 
consider  the  person  in  whom  the  legal  estate  is  vested, 
as  trustee  for  the  whole  concern,  and  the  property  will 
be  entitled  to  be  distributed  as  personal  estate.** 
•38  The  point  has  been  extensively  discussed  and  ♦con- 
sidered in  this  country,  and  the  cases  are  not  in- 
consistent with  tliis  principle,  v/hen  they  admit,  upon 
grounds  of  reason  and  policy,  that  real  estate,  acquired 
with  partnership  funds,  and  held  by  partners  in  common, 
may  be  conveyed  or  charged  by  one  partner,  on  his  pri- 
vate account,  to  the  extent  of  his  legal  title,  whether 
that  legal  title  covers  the  whole,  or  a  part  of  the  estate ; 
provided  the  purchaser  or  mortgagee  dealt  with  him 
bona  fidey  and  without  notice  of  the  partnership  rights, 
and  there  was  nothing  in  the  transaction  from  which 


*  NicoU  V.  Mumford,4  Johns.  Ck.  Rep.  522.  Fox  v.  Hanbury,  Cowp.  Rep. 
445.  Taylor  v.  Fields,  4  Fescy,  396.  15  Vcscy,  559.  note,  S.  C.  Parsons, 
Cli.  J.,  in  Pierce  v.  Jackson,  6  Mass.  Rep.  242. 

••  Thornton  v.  Dixon,  3  Bro.  Ck.  Cos.  199.  Lord  Loughborough,  in 
Smith  V.  Smitli,  5  Vcscy,  189.  Ripley  v.  Waterworth,  7  Vesey,  424. 
Fcatherstenhaugh  v.  Fen  wick,  17  Vesey^  298.  Lord  Eldon,  in  Townsend 
V.  Devayncs,  cited  in  Gow  on  Partnership,  54  edit.  Phil.  1825;  in  Selkrig 
V.  Davies,  2  DoiOj  P.  C.  242.  and  in  Crawshay  v.  M anle,  1  Stcanstorif  521. 
Sigourney  v.  Munn,  7  Conn.  Rep.  11.  Contra,  Sir  Wm.  Grant,  in  Bell  r. 
Phyn,  7  Vesey,  453.  and  Balmain  v.  Shore,  9  yescy,  500.  Gow  on  Partner- 
ship, 54,  55.  In  Sigourney  v.  Munn,  the  English  and  American  authorities 
were  fully  examined  and  the  subject  discussed ;  and  the  doctrine  declared 
that  real  estate  acquired  with  partnership  funds,  for  partnership  purposes, 
would  be  regarded  in  equity  as  partnership  stock,  and  liable  to  all  the  inci- 
dents of  partnership  property.  It  might  also  by  agreement  of  the  parties  be 
regarded  as  personal  stock  of  the  compan}'. 
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notice  might  reasonably  be  inferred.*  In  Tennessee,  an 
estate  so  held  in  joint  tenancy  by  partners  for  the  pur- 
poses of  trade,  may  be  sold  by  the  survivor,  in  whom  is 
the  legal  title  ;  but  he  will  be  subject  to  ,  account  to  the 
re>presentativTCS  of  the  deceased  partner-  for  tlieir  pro- 
prtion  of  the  proceeds.**  In  New-York,  the  Supreme 
Court,  upon  the  strength  of  the  ultimate  opinion  of  Lord 
Thurlow,  in  Thomion  v.  Dixon,  and  of  the  opinion  of  the 
Master  of  the  Roll.s,  in  Balmain  v.  Share,  declared,  in 
Coles  V.  Coles,^  that  the  principles  and  rules  of  law 
applicable  to  partnerships,  and  which  govern  and  regu- 
late the  disposition  of  the  partnership  property,  did  not 
apply  to  real  estates  ;  and  that  in  the  absence  of  special 
comiants  between  the  parties,  real  estate  owned  by  partners, 
was  to  be  considered  and  treated  as  such,  without  any 
reference  to  the  partnership.  The  language  of  the 
Supreme  Court  of  Massachusetts  *in  Goodwin  v,  *39 
Bkhardson,^  is  nearly  to  the  same  effect ;  and  it 
seemed  to  be  considered,  that  partners,  purchasing  an 
estate  out  of  the  joint  funds,  and  taking  one  conveyance 
to  themselves  as  tenants  in  common,  would  hold  their 
undivided  moieties  in  separate  and  independent  titles, 
and  that  the  same  would  go,  on  the  insolvency  of  the 
firm,  or  on  the  death  of  either,  to  pay  their  respective 
creditors  at  large. 


*  Forde  v.  Herroii,  4  Munf.  316.  M'Demiot  v.  Laurence,  7  Scrg.  S^ 
ftiWe,438. 

*  M'Alistcr  V.  Montgomery,  3  Hayw.  96.  In  YesUiian  v.  Woods,  G 
yfrgcTj  20,  real  estate  held  by  partners,  for  partnership  purj>08es,  was  held 
to  descend  and  vest,  upon  the  death  of  one  of  tlie  partner*^,  in  his  heirs  at 
law,  08  real  estate.  This  was  upon  the  strength  of  tlie  case  in  3  Hayiooodf 
but  with  an  evident  reluctance  in  the  Chancellor  to  depart  from  the  Englijih 
rule  in  equity,  which  now  holds  such  estate  to  he  personal  stock,  and  distri- 
butable as  such.  In  South  Carolina,  one  partner  cannot  transfer  the  real 
estate  of  the  firm,  and  used  for  its  business,  by  deed,  unless  it  be  in  a  case 
in  which  the  buying  and  selling  of  real  estate  is  tlie  object  of  the  partner- 
whip.    Robinson  v.  Crowder,  4  M'Cord,  511). 

'  15  Johas.  Rep.  159. 
^  11  Mass.  Rep.  469. 
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These  latter  cases,  and  particularly  the  one  in  New- 
York,  go  to  the  entire  subversion  of  the  equity  doctrine 
now  prevalent  in  England ;  but  the  other  , American 
decisions  are  more  restricted  in  their  operation,  and  arc 
not  inconsistent  with  the  most  correct  and  improved 
view  of  the  English  law.  Their  object  is  to  secure  the 
rights  of  purchasers  and  encumbrancers  without  notice, 
from  being  affected  by  a  claim  of  partnership  rights  of 
which  they  were  ignorant.     In  Edgar  v.  Donnallyy^  a 


*  2  Munf.  387.  But  in  Dcloney  v.  Hutchinson,  2  Randolpky  183.  the 
appropriation  of  partnership  lands  as  assets  to  partnership  debts  in  prefer- 
ence to  other  debts  was  denied;  and  it  was  Iield,  that  lands  purchased  by 
partners  for  partnership  purposes,  was  an  estate  in  common  both  at  lawr 
and  equity;  and  that  a  surviving  partner  had  no  otlier  remedy  as  a 
creditor  than  any  other  creditor.  Other  Americjui  cases  hold  a  different 
language;  thus,  in  Winslow  v.  Chiftelle,  State  Reports  in  Equity  in  S.  C, 
(1824,)  it  was  held,  that  lands  held  and  used  by  partners,  in  tlie  business 
of  a  mill,  was  co-partnership  property,  and  subject  to  be  applied,  like  other 
partnership  property,  to  the  payment  of  partnership  debts,  in  preference  to 
4he  claims  of  separate  creditors.  So,  in  Greene  v.  Greene,  1  Hammond's 
Ohio  Rep.  535.  it  was  held,  that  lands  purcha.sed  with  partnership  funds  for 
partnership  purposes,  and  under  articles  tliat  the  partnership  property 
should  be  sold  for  the  pajrment  of  debts,  were  to  be  considered  and  applied 
as  personal  assets  of  the  partnership  as  between  the  partners  and  tlicir 
creditors,  and  were  no{  subject  to  the  dower  of  tlie  widow  of  a  deceased 
partner  as  against  partnership  debts.  The  general  principle  now  declared 
in  the  English  law  is,  that  real  estate  acquired  for  tlie  purpose  of  a  trading 
concern,  is  to  be  considered  as  partnership  property,  and  to  be  firat  applied 
in  satisfaction  of  the  demands  of  tlic  partnership.  Fereday  v.  Wightwick, 
1  Russell  Bf  Mylne,  45.  It  is  taken  to  be  personal  estate,  and  retains  that 
character  as  between  the  real  and  personal  representatives  of  a  deceased 
partner.  Phillips i?.  Phillips,  1  Mylne  8f  Keene,  649.  The  Vice  Chancellor 
in  New- York,  in  Smith  v.  Jackson,  2  Edwards^  Rf.p.2S.  reviews  all  the  con- 
flicting cases  on  this  point,  and  he  follows  the  Supreme  Court  of  New- 
York,  and  holds,  tliat  though  real  estate  be  purchased  with  joint  funds 
for  partnership  purposes,  there  is  no  survivorship  as  to  the  real  e.stitc,  and 
tlie  share  of  a  decea.sed  partner  as  a  tenant  in  common,  descends  to  his 
heirs,  unless  there  be  an  agreement  among  the  paitners,  tliat  the  lands  so 
purchased  shall  be  considered  as  personal  property;  and  that  tlien,  upon  the^ 
foot  of  that  agreement,  and  not  without  it,  equity  would  apply  the  lands  to 
pay  partnership  debts.  Nay,  he  gives  the  wife  her  dower  in  the  partnership 
share  of  the  husband  so  descended.  The  decisions  on  this  side  of  the  ques- 
tion, appear  to  me  to  be  a  sacrifice  of  a  principle  of  policy,  and  above  all, 
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right  to  land  had  been  acquired  with  partnership  stock, 
and  a  title  taken  in  the  name  of  the  surviving  partner, 
and  a  claimant  under  the  deceased  partner  was  held 
entided  in  equity  to  a  moiety  of  the  land,  against  a 
purchaser  from  the  survivor,  with  notice  of  the  partner- 
ship right.  This  was  a  recognition  of  the  true  rule  of 
equity  on  the  subject. 

In  NicoU  V.  Mumfordy^  it  was  held,  that  ship-owners 
were  tenants  in  common,  and  were  not  to  be  considered 
as  partners,  nor  Uable  each  in  solido,  nor  entitled  in 
the  settiement  •of  accounts,  on  the  principle  of  part-  *40 
nership.  The  doctrine  of  Lord  Hardwicke,  on  this 
point,  in  Doddington  v.  Hallet^  was  considered  to  be 
overruled  by  the  modern  decisions  in  chancery,*^  and  by 
the  universal  understanding  in  the  commercial  world. 
But  when  the  case  of  NicoU  v.  Mumford  was  reviewed 
in  the  Court  of  Errors,*  the  doctrine  of  Lord  Hardwicke 
wa5  considered,  by  the  majority  of  the  judges,  to  be  the 
better  doctrine ;  and  no  doubt  there  may  be  a  special 


a  principle  of  justice,  to  a  technical  rule  of  doubtful  authority.  There  is  no 
M«d  of  any  other  agreement  than  what  the  law  will  necessarily  imply, 
from  the  fact  of  an  investment  of  partnersliip  funds,  by  tlie  firm,  in  real 
estate,  for  partnership  purposes.  If  the  partners  mean  to  deal  honestly, 
they  cannot  have  any  other  intention  than  the  appropriation  of  the  invest- 
ment, if  wanted,  to  pay  the  partnership  debts.  Mr.  CoUyerj  in  his  treatise  on 
the  Lew  of  Partnershipf  first  published  in  London,  in  18JS,  concludes  his 
review  of  the  cases,  with  holding  it  to  be  the  better  opinion,  tliat  altliough 
the  legal  estate  in  fi*eehoId  property  purcliascd  by  partners,  for  the  pur- 
poses of  their  trade,  will  go  in  tlie  ordinary'  course  of  descent  without  sur- 
vivorship, yet  the  equitable  interest  in  such  property  vtdll  be  held  to  be  part 
of  the  partnership  stock,  and  distributable  as  personal  estate.  CoUyer  ott 
Ptrt.  76. 

*  4  Jokng,  Ch.  Rep,  522. 

*  1  Veuy,  Airr. 

"^  See  5  Vesey,  575.  2  Fe^.  8^  Bai.  242.  2  Rase,  76.  78.  1  Montagu  on 
Partner^,  102.  note.  Merrill  v.  Bartlctt,  6  Pick.  47.  In  this  last  case 
It  was  declared,  that  part  ship-owners  had  no  lien  upon  tlie  part  of  a  bank- 
rupt companion,  for  his  proportion  of  the  advances  of  the  outfit  Part 
owners,  or  tenants  in  common,  are  not  answerable  for  each  other's  debts. 

*  20  J(Juu.  Rep.  611, 

Vol.  m.  6 
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partnership  in  a  ship,  as  well  as  in  the  cargo,  in  regard  to 
a  particular  voyage  or  adventure.  It  v^as  assumed  by 
the  court,  in  Lamb  v.  Durante  that  vessels,  as  well  as 
other  chattels,  might  be  held  in  strict  partnership,  with 
all  the  control  in  each  partner  incident  to  commercial 
partnerships.  We  find  it  also  stated  by  Lord  Tenter- 
den,**  that  in  case  of  the  death  of  any  part  owner,  after 
an  injury  received,  the  right  of  action  survives  in  general 
to  the  surviving  part  owners,  who  must  afterwards  pay 
to  the  personal  representatives  ofthe  deceased  the  value 
of  his  share.  This  rule,  as  to  the  remedy,  gives  to  the 
ownership  of  vessels  one  of  the  essential  attributes  of  a 
partnership. 

(2.)  Acts  by  which  one  partner  may  bind  a  firm. 

The  act  of  each  partner  in  transactions  relating  to 
the  partnership,  is  considered  the  act  of  all,  and  binds 
all.  '  He  can  buy  and  sell  partnership  effects,  and  make 
contracts  in  reference  to  the  business  of  the  firm, 
*41  and  pay  and  receive,  *and  draw  and  endorse,  and 
accept  bills  and  notes.  Acts  in  which  they  all  unite, 
differ  in  nothing  in  respect  to  legal  consequences,  from 
transactions  in  which  they  are  concerned  individually  ;  ^ 
but  it  is  the  capacity  by  which  each  partner  is  enabled 
to  act  as  a  principal,  and  as  the  authorized  agent  of  his 
co-partners,  that  gives  credit  and  efficacy  to  the  associa- 
tion. The  act  of  one  partner,  though  on  his  private 
account,  and  contrary  to  the  private  arrangement  among 
themselves,  will  bind  all  the  parties,  if  made  without 
knowledge  in  the  other  party  ofthe  arrangement,  and  in 
a  matter  which,  according  to  the  usual  course  of  dealing, 
has  reference  to  business  transacted  by  the  firm.^ 


•  12  Mass,  Rep.  54. 

^  A^MfU  on  Shipping,  81  edit.  Boston,  182!). 

'  Hope  V.  Ciist,  cited  in  1  East^s  Hep.  5iJ.  Swan  r.  Steele,  7  Efist^s 
Rep.  210.  Rotliwelli?.  Humphreys,  1  Esp.  N.  P.  lOG.  Abbott,  Clu  J., 
Sandilands  v.  Marsh,  2  Bamw.  Sf  AUl.  673.  E.\  purte  A^ace,2  Cor^s  Cases, 


>\  -^ « 


\.' 
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The  books  abound  with  numerous  and  subtle  distinc- 
tions on  the  subject  of  the  extent  of  the  power  of  one 
partner  to  bind  the  company ;  and  I  shall  not  attempt  to 
do  more  than  select  the  leading  rules,  and  give  a  general 
analysis  of  the  cases. 

In  all  contracts  concerning  negotiable  paper,  the  act  of 
one  partner  binds  all ;  and  even  though  he  signs  his  indi- 
vidual name,  provided  it  appears,  on  the  face  of  the  paper, 
to  be  on  partnership  account,  and  to  be  intended  to  have 
a  joint  operation.*  But  if  a  bill  or  note  be  drawn  by 
one  partner,  in  his  own  name  only,  and  without  appear- 
ing to  be  on  partnership  account,  the  partnership  is  not 
bound  by  the  signature,  even  though  it  was  made 
for  a  partnership  purpose.**  If,  however,  *the  bill  ^42 
be  drawn  by  one  partner  in  his  own  name,  upon  the 
firm,  on  partnership  account,  the  act  of  drawing  has 
been  held  to  amount,  in  judgment  of  law,  to  an  accept- 
ance of  the  bill  by  the  drawer  in  behalf  of  the  firm,  and 
to  bind  the  firm  as  an  accepted  bill.^  And  though  the 
partnership  be  not  bound  at  law  in  such  a  case,  it  is  held, 
that  equity  will  enforce  payment  from  it,  if  the  bill  was 
actually  drawn  on  partnership  account.**  Even  if  the 
paper  was  made  in  a  case  which  was  not  in  its  nature  a 
partnership  transaction,  yet  it  will  bind  the  firm  if  it  was 
done  in  the  name  of  the  firm,  and  there  be  evidence  that 
it  was  done  under  its  express  or  implied  sanction.®  But 
if  partnership  security  be  t^en  from  one  partner,  with- 


312.  Siiippeiij  J.,  Gerard  p.  Basse,  1  Dallas'  Rep.  119.    Parker,  Ch.  J.,  in 
Lamb  v.  Durant,  12  Mass.  Rep.  56,  57.    Mills  v.  Barber,  4  Daifs  Rep.  428. 
Le  Roy,  Bayard  &  Co.  v.  Johnson,  2  PcUrs'  U.  S.  Rep,  186.    Pothitr, 
TniUdu,  Can,  dc  Soc.No.  96—105. 
*■  MaMn  V.  Rumsey,  1  Campb.  N.  P.  ^4. 

*  Siffkin  r.  Vi^alker,  2  Campb.  308.  Ripley  v.  Kingsbury,  1  Day'g  Rep, 
150.  Dote.  Emly  r.  Lye,  15  EasVs  Rep.  7.  Loyd  v.  Freshfield,  2  Carr.  Sf 
Payae,  325. 

^  Dougml  V,  Cowles,  5  Day's  Rep.  511. 

*  Van  Reims  Dyk  v,  Kane,  1  GaU.  Rep.  630. 

*  Ex  paite  Peelc,  6  Vesey,  602. 
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out  the  previous  knowledge  and  consent  of  the  others, 
for  a  debt  which  the  creditor  knew  at  the  time  was  the 
private  debt  of  the  particular  partner,  it  would  be  a 
fraudulent  transaction,  and  clearly  void  in  respect  to 
the  partnership.*  So,  if  from  the  subject  matter  of  the 
contract,  or  the  course  of  dealing  of  the  partnership,  the 
creditor  was  chargeable  with  constructive  knowledge  of 
that  fact,  the  partnership  is  not  liable.**  There  is  no 
distinction  in  principle  upon  this  point  between  general 
and  special  partnerships  ;  and  the  question,  in  all  cases, 
is  a  question  of  notice,  express  or  constructive.  All 
partnerships  are  more  or  less  limited.  There  is  none 
that  embraces,  at  the  same  time,  every  branch  of  busi- 
ness ;  and  when  a  person  deals  with  one  of  the  partners 
in  a  matter  not  within  the  scope  of  the  partnership, 
•43  the  intendment  of  law  •will  be,  unless  there  be  cir- 
cumstances or  proof  in  the  case,  to  destroy  the  pre- 
sumption, that  he  deals  with  him  on  his  private  account, 
notwithstanding  the  partnership  name  be  assumed.*  The 
conclusion  is  otherwise,  if  the  subject  matter  of  the  con- 
tract was  consistent  with  the  partnership  business ;  and 
the  defendants  in  that  case  would  be  bound  to  show  that 
the  contract  was  out  of  the  regular  course  of  the  part- 
nership dealings.**  When  the  business  of  a  partnership 
is  defined,  known,  or  declared,  and  the  company  do  not 
appear  to  the  world  in  any  other  light  than  the  one 
exhibited,  one  of  the  partners  cannot  make  a  valid  part- 


•  Ardon  v.  feharpe,  2  Esp.  N.  P.  524.  Shirrefl'  r.  Wilks,  1  East's  Rep, 
48.  Ex  parte  Bonbonus,  8  Vcseijj  540.  Livingston  v.  Hastie,  2  Caines^ 
Rep,  246.  Lansing  v.  Gainc  &  Ten  Eyck,  2  Johns.  Rep^  300.  Baird  v. 
Cochran,  4  Serg.  ^  Ratck,  397.      Chazourncs  r.  Edwards,  ^  Pick.  4. 

»>  Greene  v.  Deakin,  2  Starkie's  N.  P,  347.  New- York  Fire  Insurance 
Company  v,  Bennett,  5  Conn.  Rep.  574. 

e  Ex  parte  Aj^ace,  2  Cox,  312.  Livingston  v.  Roosevelt,  4  Johns.  Rep. 
25L  277,  278.  Spencer,  J.,  Dob  r.  Halsey,  16  Johns.  Rep.  38^  Foot ». 
Sal)in,  19  ibid.  154.  Laverty  v.  Burr,  1  W'cW/^7/,  529.  U.  S.  Bank  v.  Bin- 
ney,  5  Mason,  176.    Davenport  v.  Rnnlett,  3  N.  IL  Rep.  386. 

^  Doty  V.  Bates,  11  Johns.  Rep.  544. 
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nership  engagement,  except  on  partnership  account. 
There  must  be  at  least  some  evidence  of  previous  autho- 
rity beyond  the  mere  circumstance  of  partnership,  to 
make  such  a  contract  binding.  If  the  public  have  the 
usual  means  of  knowledge  given  them,  and  no  acts  have 
been  done  or  suffered  by  the  partnership  to  mislead 
them,  every  man  is  presumed  to  know  the  extent  of  the 
partnership  with  whose  members  he  deals  ;  and  when 
a  person  takes  a  partnership  engagement,  without  the 
consent  or  authority  of  the  firm,  for  a  matter  that  has  no 
reference  to  the  business  of  the  firm,  and  is  not  within 
the  scope  of  its  authority,  or  its  regular  course  of  dealing, 
he  is,  in  judgment  of  law,  guilty  of  a  fraud.* 

But  if  the  negotiable  paper  of  a  firm  be  given  by  one 
partner  on  his  private  account,  and  that  paper,  issued 
within  the  general  scope  of  the  authority  of  the  firm, 
passes  into  the  hands  of  a  bo7ia  Jide  holder,  who  has  no 
notice,  either  actually  or  constructively,  of  the  considera- 
tion of  the  instrument;  or  if  one  partner  should  purchase, 
on  his  private  account,  an  article  in  which  the  firm 
dealt,  or  which  had  an  immediate  •connexion  with  •44 
the  business  of  the  firm,  a  different  rule  applies, 
and  one  which  requires  the  knowledge  of  its  being  a 
private,  and  not  a  partnership  transaction,  to  be  brought 
home  to  the  claimant.  These 'are  general  principles, 
■which  are  considered  to  be  well  established  in  the  English 
and  American  jurisprudence.** 

With  respect  to  the  power  of  each  partner  over  the 


'  Abbott,  Oh.  J.,  and  Bnyley,  J.,  Sandilanda  v.  Marsh,  2  Bamw.  8^  Aid, 
673.  Dickinson  v.  Valpy,  1  Lloyd  8^  Wcl^^y,  6.  Livingston  r.  Roosevelt, 
4  /olbw.  Rep,  278,  279. 

^  Ridley  r.  Taylor,  13  East's  Rep.  175.  Williams  v.  Thomas,  6  Esp.  N. 
P.  18.  Lord  Eldon,  Ex  parte  Peele,  6  Vescy^  604.,  and  Ex  parte  Bonbonu.'^, 
8  Vetegj  544.  Arden  v.  Sharpe,  2  Esp.  N.  P.  524.  Wells  v.  Masterman, 
Aid.  731.  Bond  v.  Gibson,  1  Campb.  N.  P.  185.  Usher  v.  Dauncey,  4 
iWd.  97.  Livingston  v.  Roosevelt,  4  Johns.  Rep.  251.  New-York  Fire  In- 
•unuicc  Company  v,  Bennett,  5  Conin,  Rep.  574. 
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partnership  property,  it  is  settled,  that  each  one,  in  ordi- 
nary cases,  and  in  the  absence  of  fraud  on  the  part  of  the 
purchaser,  has  the  complete  jus  dtsponeadi  of  the  whole 
partnership  interests,  and  is  considered  to  be  the  authori- 
zed agent  of  the  firm.  He  can  sell  the  effects,  or  com- 
pound or  discharge  the  partnership  debts.  This  power 
results  from  the  nature  of  the  business,  and  is  indispensa- 
ble to  the  safety  of  the  public,  and  the  successful  opera- 
tions of  the  partnership.*  A  like  power  in  each  partner 
exists  in  respect  to  purchases  on  joint  account ;  and  it  is 
no  matter  with  what  fraudulent  views  the  goods  were 
purchased,  or  to  what  purposes  they  are  appUed  by  the 
purchasing  paitner,  if  the  seller  be  clear  of  the  imputation 
of  collusion.     A  sale  to  one  partner,  in  a  case  within  the 

scope  and  course  of  the  partnership  business,  is,  in 
*45    judgment  of  law,  *a  sale  to  the  partnership.*'    But 

if  the  purchase  be  contrary  to  a  stipulation  between 
the  partners,  and  that  stipulation  be  made  known  to  the 
seller,  or  if,  before  the  purchase  or  deUvery,  one  of  the 
partners  expressly  forbids  the  same  on  joint  account,  it 
has  been  repeatedly  decided,  that  the  seller  must  show  a 
subsequent  assent  of  the  other  partners,  or  that  the  goods 
came  to  the  use  of  the  firm.^  This  salutary  check  to  the 
power  of  each  partner  to  bind  the  firm,  was  derived  from 


*  Fox  V.  Hanbury,  Coiop.  Rep,  445.  Best,  J.,  in  Barton  v.  Williams,  5 
Bsrmc.  8f  AleL  395.  Pieraon  v.  Hooker,  3  Johns.  Rep.  68.  One  partner 
may  assign  over  the  partnership  effects  and  credits  in  the  name  of  the  firm, 
to  pay  the  debts  of  the  firm,  Harrison  v.  Sterry,  5  Cranck,  289.  Mills  v. 
Barber,  4  Day's  Rep.  42a  Lamb  v.  Durant,  12  Mtiss.  Rep.  54.  PoUder, 
Troili  du  Con.  dt  Sac.  No.  67. 69. 72. 90.  Robinson  v.  Crowder,  4  JiPCord's 
5.  C.  Rgp.  519.  Hodges  v.  Harris,  6  Pick.  360,  He  may  give  a  preference 
to  one  creditor  over  another ;  though,  whether  it  might  be  made  to  a  tnistee 
for  that  purpose,  against  the  known  wishes  of  the  co-partner,  was  left  as  an 
unsettled  point,  in  Egberts  v.  Wood,  3  Paiges  517. 

•»  Willett  V.  Chambers,  Cowp.  Rep.  814.  Rap  i?.  Latham,  2  Bamv).  Sf 
Aid.  795.  Bond  v.  Gibson,  1  Campb.  N.  P.  185.  Baldwin,  J.,  5  Day's 
Rep.  515.     Spencer,  J.,  15  Johns.  Rep.  422. 

«=  Willis  V.  Dyson,  1  Starkie's  N.  P.  164.  Galway  v.  Matthew,  1  Campb. 
N.  P.  403.     10  East's  Rep.  264.  S.  C.     Leavitt  v.  Peck,  3  Conn.  Rep.  124. 
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the  civil  law.     In  re  pari  potiorem  causam  esse  proJdbentis 
amstat,^    It  has  been  questioned,  however,  whether  the 
dissent  of  one  partner,  where  the  partnership  consists  of 
more  than  two,  will  afifect  the  vaUdity  of  a  partnersliip 
contract  in  the  usual  course  of  business,  and  within  the 
scope  of  the  concern,  made  by  the  majority  of  the  firm. 
The  efficacy  of  the  dissent  was,  in  some  small  degree, 
shaken  by  the  Court  of  Exchequer,  in  Rooth  v.  Quin^ 
and  in  Kirk  v.  Hodgson,^  it  was  considered,  that  the  act 
of  the  majority,  done  in  good  faith,  must  govern  in  co-part- 
nership business,  and  control  the  objection  of  the  minority, 
unless  special  provision  in  the  articles  of  association 
be  made  to  the  contrary.     But  this  last  decision  related 
only  to  the  case  of  the  management  of  the  interior  con- 
cerns of  the  partners  among  themselves,  and  to  that  it  is 
to  be  confined.     The  weight  of  authority  is  in  favour  of 
the  power  of  a  majority  of  the  firm,  acting  in  good  faith,  to 
bmd  the  minority  in  the  ordinary  transactions  of  the  part- 
nership, and  when  all  have  been  consulted.**    It  seems 
also  to  be  the  better  opinion,  that  it  is  in  the  power  of  any 
one  partner  to  interfere  and  arrest  the  firm  from  the  obli- 
gation of  an  inchoate  purchase  which  is  deemed  injurious.* 
This  is  the  rule  in  ordinary  cases  in  France ;  and 
yet,  if  by  the  terms  of  the  partnersliip,  *the  manage-     •46 
meat  of  its  business  be  confided  to  one  of  the  part- 
ners, the  exercise  of  his  powers  in  good  faith,  will  be  valid, 
even  against  the  will,  and  in  opposition  to  the  dissent,  of 
the  other  members.^ 

A  partner  may  pledge,  as  well  as  seU,  the  partnership 
effects,  in  a  case  free  irom  collusion,  if  done  in  the  usual 


»  Dig.  10.  3.  28.     Pothier,  Traki  du  Con.  de  Soc.  No.  90. 
^  7  Priu's  Rep.  193. 
'  3  Johns.  Ck.  Rep.  400. 

*  Const  V.  Harris,  Turner  Sf  Russ.  516.  525.    Collyer  on  Partnership^  106. 

•  Willia  V.  Dyson,  1  Starkic,  164.     Leavitt  v.  Peck,  3  Conn.  Rep.  124. 
^  PoAier,  Traili  du  Con.  dc  Soc.  No.  71.  90. 
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mode  of  dealing,  and  it  has  relation  to  the  trade  in  which 
the  partners  are  engaged,  and  when  the  pawnee  had  no 
knowledge  that  the  property  was  partnership  property** 
But  this  principle  does  not  extend  to  part  owners  engaged 
in  a  particular  purchase ;  for  they  are  regarded  as  tenants 
in  common,  and  no  member  can  convey  to  the  pawnee  a 
greater  interest  than  he  himself  has  in  the  concern.*  And 
if  one  partner  acts  fraudulently  with  strangers  in  a  mat- 
ter within  the  scope  of  the  partnership  authority,  the  firm 
is,  nevertheless,  bound  by  the  contract.  The  connexion 
itself  is  a  declaration  to  the  world  of  the  good  faith  and 
integrity  of  the  members  of  the  association,  and  an  im- 
pUed  undertaking  to  be  responsible  for  the  acts  of  each 
within  the  compass  of  the  partnership  concerns.'^ 

It  was  formerly  understood,  that  one  partner  might 
bind  his  co-partners  by  a  guaranty,  or  letter  of  credit,  in 
the  name  of  the  firm  f  and  Lord  Eldon,  in  the  case  JEx 
parte  Gordon^^  considered  the  point  too  clear  for  argument- 
But  a  different  principle  seems  to  have  been  adopted ; 
and  it  is  now  held,  both  in  England  and  in  this  countiy, 
that  one  partner  is  not  authorized  to  bind  the  partner- 


•  Raba  v.  Ryland,  1  Gout's  N.  P.  132.    Tupper  v.  Haythome,  in  Chan- 
cery, reported  in  a  note  to  the  case  in  Goto. 

•»  Barton  t?.  Willitims,  5  Bamto.  8f  Aid,  395. 

«  WilletiJ.  Chambers,  Cotrp.  Rep.  814.  Rapi?.  Latham,  2  Bamw.  8^  Aid. 
795.  Longman  v.  Pole,  Datcson  S^  Lloyd j  126.  Bond  r.  Gibson,  1  Camjh, 
185.  Hadfield  v.  Jameson,  2  Munf.  53.  But  a  tort,  or  even  a  fraud,  com- 
mitted by  one  of  the  partners,  will  not  bind  the  partnership,  if  it  be  not  in 
a  matter  of  contract,  and  there  be  no  participation  in  it.  Parsons,  Ch.  J., 
Pierce  v.  Jackson,  6  Mass.  Rep.  245.  Sherwood  v.  Marwick,  5  Greenleaff 
295.  There  are  exceptions,  however,  to  this  rule.  Partners  are  responsible  for 
the  tortious  negligences  of  their  servants,  and  a  partner  himself  may  some- 
times act  in  that  capacity.  Moreton  v.  Hardern,  4  Bamte,  ^  Cress.  223. 
Attorney  General  v.  Stanneyforth,  Bunbury's  Rep.  97.  CoUyer  on  Partnerskipr 
252 — ^254.  But  the  servant  must  be  employed  by  one  of  them  in  the 
prosecution  of  the  business  of  the  partnership.  Waland  r.  Elkins,  1  Star- 
kie*s  N.  P.  Rep.  272.     Bostwick,  v.  Champion,  11  Wendell,  571. 

<*  Hope  V.  Cuat,  cited  in  1  East's  Rep.  53. 

«  15  Vescy,  286. 


Lcc.  XUn.]  OF  PERSONAL  PROPERTY,  ♦i? 

ship  by  a  guaranty  of  the  debt  •of  a  third  person,  with- 
out  a  special  authority  for  that  purpose,  or  one  to  be 
implied  from  the  previous  course  of  dealing  between 
the  parties,  unless  the  guaranty  be  afterwards  adopted 
and  acted  upon  by  the  firm.  The  guaranty  must  have 
reference  to  the  regular  course  of  business  transacted  by 
the  partnership,  and  then  it  wiU  be  obHgatory  upon  the 
company,  and  this  is  the  principle  on  which  the  dis- 
tinction rests.*  The  same  general  rule  applies  when  one 
partner  gives  the  co-partnership  as  a  mere  and  avowed 
surety  for  another  without  the  authority  or  consent  of 
the  firm;  for  this  would  be  pledging  the  partnership 
responsibiUty  in  a  matter  entirely  unconnected  with  the 
partnership  business.'' 

Nor  can  one  partner  charge  the  firm  by  deed,  with  a 
debt,  even  in  commercial  dealings.  It  would  be  incon- 
sistent with  technical  rules,  and  contrary  to  the  general 
policy  of  the  law ;  for  the  execution  of  a  deed  requires  a 
special  authority ;  and  such  a  power  has  been  deemed 
by  the  Enghsh  courts  to  be  of  dangerous  tendency,  as  it 
would  enable  one  partner  to  give  to  a  favourite  creditor  a 
mortgage  or  a  Hen  on  the  real  estates  of  the  other  part- 
ners.*^ But  one  partner,  by  the  special  authority  of  his 
co-partners  under  seal,  and  if  in  their  presence,  by  parol 
authority,  may  execute  a  deed  for  them  in  a  transaction 
in  which  they  were  all  interested.  It  amounts,  in  judg- 
ment of  law,  to  an  execution  of  the  deed  by  all  the  part- 
ners, though  sealed  by  one  of  them  only  f  and  the  general 


•  Duncan  v.  Lowndes,  3  Campb.  N.  P.  478.  Sandilands  v.  Marsh,  2 
Bomw.  Sf  Aid.  673.  Crawford  v.  Stirling,  4  Esp.  N.  P.  207.  Sutton  and 
M'Nickle  ©.  Irwine,  12  Serg.  Sf  Raide,  13.  Ex  parte  Nolte,  2  G.  SfJamewn^ 
2%.    Hamill  r.  Purvis,  2  Penn.  Risp.  177. 

^  Foote  V.  Sabin,  19  Johns.  Rep.  154.  New- York  Fire  Insurance  Com- 
pany r.  Bennett,  5  Conn.  Rap.  574. 

*  Harrison  v.  Jackson,  7  Term  Rep.  207. 

"  Ball  r.  Dunsterville,  4  Term  Rrp,  313.  Williams  ».  Walsby,  4  Esp, 
V,  P.  220.  Steiglitz  v.  Egginton,  1  Holt's  N.  P.  141.  Brutton  v.  Burton, 
1  ChiUy's  Rep.  707. 
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doctrine  of  the  English  law  on  thi  j  point  has  been  clearly 
recognised  and  settled  by  numerous  decisions  in 
*4:8  our  •American  courts.*  The  more  recent  cases 
have  veiy  considerably  relaxed  the  former  strict- 
ness on  this  subject ;  and  while  they  profess  to  retain  the 
rule  itself,  they  qualify  it  exceedingly,  in  order  to  make 
it  suit  the  exigencies  of  commercial  associations.  An 
absent  partner  may  be  bound  by  a  deed  executed  on 
behalf  of  the  firm,  by  his  co-partner,  provided  there  be 
either  a  previous  parol  authority  or  a  subsequent  parol 
adoption  of  the  act.^ 

One  partner  may  by  deed  execute  the  ordinary  release 
of  a  debt  belonging  to  the  co-partnership,  and  thereby  bar 
the  firm  of  a  right  which  it  possessed  jointly.  This  is 
within  the  general  control  of  the  partnership  funds,  and 
within  the  right  which  each  partner  possesses,  to  collect 
debts  and  receive  payment,  and  to  give  a  discharge.. 
The  rule  of  law  and  equity  is  the  same ;  and  it  must  be  a 
case  of  collusion  for  fraudulent  purposes,  between  the 
partner  and  the  debtor,  that  will  destroy  the  efiect 
♦49     of  the  release.*  A  release  by  one  partner,  to  a  *part- 


"  Gerard  v.  Basse,  1  Dallas^  Rep.  1 19.  Green  v.  Beals,  2  Caines^  Rtp. 
254.  Clement  v.  Brush,  3  Johns.  Cos.  180.  Mackay  v.  Bloodgood,  9 
Johns.  Rep.  285.  Anon.,  2  Haifw.  N.  C.  Rep.  99.  Mills  v.  Barber,  4  Day'g 
Rep.  428.  Garland  v.  Davidson,  3  Munf.  Rep.  189.  Hart  r.  Withers,  1 
Penn.  R^.  285.  Posey  v.  Bullitt,  1  Blackford^s  Ind.  Rep.  99.  Skinner  v. 
Dayton,  19  Johns.  Rep.  515.  1  Wendell,  326.  9  ihid.  439.  Nunnely  r. 
Doherty,  1  Yerger's  Tenn.  Rep.  26. 

>>  Cady  V.  Shepherd,  11  Pick.  405,  406.  In  Jackson  v.  Porter,  20  Mar- 
Ms  L.  Rep.  200.,  it  was  admitted,  tliat  where  a  deed  was  executed  by  one 
partner  in  the  name  of  the  firm,  parol  evidence  was  receivable  to  show  the 
written  assent  of  the  other  partner.  The  case  of  Gram  v.  Seton  and  Bunker, 
in  the*  city  of  New- York,  (1  Hally  N.  Y.  Rep.  262.,)  goes  a  great  deal  fur- 
ther, and  holds  that  one  partner  may  execute,  in  the  name  of  the  firm,  an 
instnunent  under  seal,  necessary  in  the  usual  course  of  business,  which 
will  be  binding  upon  the  firm,  provided  the  partner  had  previous  authority 
for  that  purpose ;  and  such  authority  need  not  he  under  seal,  nor  in  writing,  nor 
spedaUy  communicated  for  the  specific  purpose,  hut  it  may  be  inferred  from  the 
partntiTsliip  itself,  and  from  the  subsequent  conduct  of  the  co-partner  implying  an 
assent  to  the  act. 

<■  Tookcr'a  rase,  2  Co.  68.  Ruddock's  case,  6  Co.  25.  Lord  Kenyon, 
in  Perry  o.  Jackson,  4  Term,  519.     Hawkshaw  r.  Parkins,  2  Swanst.  Rep. 
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nership  debtx)r,  after  the  dissolution  of  tlie  pcortner- 
ship,  has  been  held  to  be  a  bar  of  any  action  at  •  law 
against  the  debtor.*  So,  also,  in  bankruptcy,  one  partner 
may  execute  a  deed,  and  do  any  other  act  requisite  in 
proceedings  in  bankruptcy,  and  thereby  bind  the  part- 
nership. This  is  another  exception  to  the  general  rule, 
that  one  partner  cannot  bind  the  company  by  deed.** 
Nor  can  one  partner  bind  the  firm  by  a  submission  to 
arbitration,  even  of  matters  arising  out  of  the  business  of 
the  firm.  The  principle  is,  that  there  is  no  implied 
authority,  except  so  far  £is  it  is  necessary  to  carry  on  tlie 
business  of  the  firm.*^ 

The  acknowledgment  of  an  antecedent  debt  by  a  single 
partner,  during  the  continuance  of  the  partnership,  will 
bind  the  firm  equally  with  the  creation  of  the  debt  in  the 
first  instance ;  and  it  will  take  the  case  out  of  the  statute 
of  limitations,  if  it  be  a  clear  and  unqualified  acknow- 
ledgment of  the  debt.  Whether  any  such  acknowledg- 
ment, or  promise  to  pay,  if  made  by  one  partner  after  the 
iiissolution  of  the  partnership,  will  bind  a  firm,  or  take  a 
case  out  of  the  statute,  as  to  the  other  partners,  has  been 
for  some  time  an  unsettled,  and  quite  a  vexed  question, 
in  the  books.  In  Whitcomh  v.  Whiting^^  it  was  held,  that 
the  admission  of  one  joint  maker  of  a  note  took  the  case 
out  of  the  statute  as  to  the  other  maker,  and  that  decision 
has  been  followed  in  this  country.®  The  doctrine  of  that 
case  has  even  been  extended  to  acknowledgments  by  a 


S76 — 580.  Pieraon  v.  Hooker,  3  Johns.  Rep.  68.  Bruon  r.  Marquand,  17 
Johns.  Rep.  58.  Salmon  v.  Davia,  4  Binnmj,  375.  Hal.ioy  v.  Whitney,  4 
Mason,  206.  232.    Smith  v.  Stone,  A  GiU  Sf  Johns.  310. 

•  Salmon  v.  Davis,  4  Binneiff  375. 

^  Ex  parte  Hodgkinson,  19  Vesey,  291. 

•  Stead  V.  Salt,  3  Bingham's  Rsp.  101.    Kartliaus  v.  Ferrer,  1  Peters' 
U.  S,  Rep.  221. 

^  Doug.  Rep.  652. 

•  Bound  c.  Latlirop,  4  Conn.  Rep.  336.    Hunt  v.  Bridgham,  2  Pick.  Rep. 
581.    Ward  p.  Howell,  5  Harr.  8f  Johns.  60. 
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partner  after  the  dissolution  of  the  partnership,  in 
♦50     relation  to  antecedent  transactions,  on  the  *ground, 

that,  as  to  them,  the  partnership  still  'continued.* 
But  there  have  been  qualifications  annexed  to  the  gene- 
ral principle ;  for,  after  the  dissolution  of  a  partnership, 
the  power  of  the  members  to  bind  the  firm  ceases,  and  an 
acknowledgment  of  a  debt  will  not,  of  itself,  be  sufficient, 
inasmuch  as  that  would,  in  effect,  be  keeping  the  firm  in 
life  and  activity.^  To  give  that  acknowledgment  any 
force,  the  existence  of  the  original  partnership  debt  must 
be  proved,  or  admitted  aliunde ;  and  then  the  confession 
of  a  partner,  after  the  dissolution,  is  admissible,  as  to  de- 
mands not  barred  by  the  statute  of  limitations.^  Of  late, 
however,  the  decision  in  Whitcomh  v.  Whiting  has  been 
very  much  questioned  in  England ;  and  it  seems  now  to 
be  considered  as  an  imsound  authority  by  the  court  which 
originally  pronounced  it.**  And  we  have  high  authority 
in  this  country  for  the  conclusion,  that  the  acknowledg- 
ment of  a  debt  by  a  partner,  after  me  dissolution  of  the 
partnership,  will  be  of  no  avail  as  against  the  statute  of 
limitations,  so  as  to  take  the  debt  out  of  the  statute  as  to 
the  other  partner,  on  the  ground,  that  the  power  to  create 
a  new  right  against  the  partnership,  does  not  exist  in  any 


»  Wood  r.  Braddick,  1  Taunt.  Rep.  104.  Lacy  v.  M'Neill,  4  Dmd.  fr 
E^s  7.  Cady  v.  Shepherd,  11  Pick.  408.  Austin  v.  Bostwick,  9  Conn* 
Rep^  496.  Hendricks  v.  Campbell  &  Clark,  1  Bailey ^  S.  C.  Rep.  522. 
Simpson  c.  Geddes,  2  Bap's  Rep.  533.  Fisher  v.  Tucker,  1  M' Card's  Ch. 
/2ep.  190. 

^  Hackley  v.  Patrick,  3  Johns.  Rep.  536.  Walden  v.  Sherburne,  15  ibid. 
409.  Chardon  v.  Colder,  2  Const.  Rep.  S.  C.  685.  Fisher  v.  Tucker,  1 
M'Cori's  Ch.  Rep.  S.  C.  177.  190.    "V^alker  v.  Duberry,  1  Marsh,  Rep.  189. 

*  Smith  9.  Ludlow^,  6  Johns.  Rep.  '2IS7.  Johnson  v.  Beardslee,  15  ibid.  3. 
Cady  V,  Shepherd,  11  Piek.  400.    Brisban  v.  Boyd,  4  PaigCj  17. 

^  Atkins  r.  Tredgold,  2  Bamw.  Sf  Cress.  23.  But  in  Perham  v.  Raynall, 
9  Moore's  C.  jB.  Rep.  566.,  the  authority  of  tlie  case  of  JVhitcomb  v.  Whiting 
is  reinstated ;  and  it  was  held  to  contain  sound  doctrine  to  the  extent,  tliat 
an  acknowledgment  within  the  six  years,  by  one  of  two  makers  of  a  joint 
and  several  note,  revives  the  debt  against  both,  tliough  tlie  other  had  signed 
the  note  as  a  surety.  Peaae  v.  Hirst,  10  Banivo.  8^  Cress.  122.  Pritchar  v. 
Draper,  1  Russell  Sf  Mylne,  191.  S.  P. 
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partner  after  the  dissolution  of  it ;  and  the  acknowledg- 
ment of  a  debt,  barred  by  the  statute  of  limitations,  is 
not  the  mere  continuation  of  the  original  promise,  but  a 
new  contract  springing  out  of,  and  supported  by,  the 
original  consideration.  This  is  the  doctrine,  not  only  in 
New-York,  Indiana,  and  Pennsylvania,  but  in  the 
Supreme  Court  of  the  United  'States  ;*  and  the  *51 
law  in  England,  and  in  this  country,  seem  equally 
to  be  tending  to  this  conclusion.''  But  there  is  a  distinc- 
tion between  an  acknowledgment  which  goes  to  create  a 
new  contract,  and  the  declarations  of  a  partner,  made 
after  the  dissolution  of  the  partnership,  concerning  facts 
which  transpired  previous  to  that  event ;  and  declarations 
of  that  character  are  held  to  be  admissible.*^ 

If,  however,  in  the  terms  of  dissolution  of  a  partner- 
ship, one  partner  be  authorized  to  use  the  name  of  the 
firm  in  the  prosecution  of  suits,  he  may  bind  all  by  a 
note  for  himself  and  his  partners,  in  a  matter  concerning 
judicial  proceedings.* 

The  business  and  contracts  of  a  partner,  distinct  from, 
and  independent  of,  the  business  of  the  partnership,  are 
on  his  own  account ;  and  yet  it  is  said,  that  one  partner 
cannot  be  permitted  to  deal  on  his  own  private  account  ^' 


■  Bell  V.  Morrison,  1  Peters^  U.  S.  Rep.  351.  Levy  v.  Cadet,  17  Serg.  ^ 
RmrUf  126.  Searighti?.  Craighead,  1  Penn.  Hep.  135.  Yandcs  v.  liefavour,  2 
Bfodkf.  hd.  Rep.  371.  Hopkins  v.  Banks,  7  Cotcen,  650.  Barker  v. 
Suckpoole,  9  ibid.  420. 

^  This  may  now  be  considered  as  the  better  and  more  autlioritative,  and 
perhaps  the  settled  doctrine.  By  the  English  statute  of  9th  May,  1828, 
entitled,  "An  act  for  rendering  a  written  memorandum  necessary  to  the 
validity  of  certain  promises  and  engagements,"  it  is  declared,  in  reference 
to  acknowledgments  and  promises  offered  in  evidence  to  take  cases  out  of 
the  statute  of  limitations,  that  joint  contractors,  or  executors,  or  adminis- 
trators of  any  contractor,  shall  not  be  chargeable  in  respect  of  any  written 
acknowledgment  of  his  co-contractor,  &c.,  though  such  co-contractor,  his 
executors,  &c.,  may  be  rendered  liable  by  virtue  of  such  new  acknow- 
ledgment or  promise. 

^  Parker  ».  Merrill,  6  Grcmlmf,  41. 

*  Burton  c.  Issit,  5  Bamw.  ^  Aid.  267. 
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in  any  matter  which  is  obviously  at  variance  with  the 
business  of  tlie  partnersliip,  and  that  the  company 
would  be  entitled  to  claim  the  benefit  of  every  such  con- 
tract. The  object  of  this  rule  is  to  withdraw  from  eax^h 
partner  the  temptation  to  bestow  more  attention,  and 
exercise  a  sharper  sagacity,  in  respect  to  his  own  pur- 
chases and  sales,  than  to  the  concerns  of  the  part- 
•52  nership  'in  the  same  line  of  business.*  The  rule 
is  evidently  founded  in  sound  policy;  and  the 
same  rule  is  applied  to  the  case  of  a  master  of  a  vessel, 
charged  with  a  cargo  for  a  foreign  market,  and  in  which 
he  has  a  joint  concern.^  But  a  person  may  become  a 
partner  with  one  individual  of  a  partnership,  without 
being  concerned  in  that  partnership ;  for  though  A.  &  B. 
are  mercantile  partners,  A.  may  form  a  separate  partner- 
ship with  C,  and  the  latter  would  have  no  right  to  a 
share  in  the  profits,  nor  would  he  be  bound  for  the 
engagements  of  the  house  of  A.  &  B.,  because  his 
partnership  would  only  extend  to  the  house  of  A.  &  C.*^ 
But  such  involved  partnerships  require  to  be  watched 
with  a  jealous  observation,  and  especially  if  they  relate 
to  business  of  the  same  kind,  inasmuch  as  the  attention 
of  the  person  belonging  to  both  firms  might  be  distract- 


•  Pothier^  Traiti  du  Con,  dt  Soc.  No.  59.  Glassington  r.  Thwaites,  1 
Sim,  Sf  Sttt,  133.  Fcathcrstenhaugh  r.  Fenwick,  17  Vesefff  298.  Burton 
V.  Wookey,  Madd.  Sf  Gdd.  367. 

^  Botday  Pattfy  Cours  de  Droit  Com.  torn.  ii.  94. 

^  Ex  parto  Barrow,  2  Rosens  Cases  in  Bankruptcy^  252.    Lord  Eldon 

there  refers  to  the  case  of  Sir  Charles  Raymond,  as  containing  the  doctrine. 

It  was  also  the  doctrine  of  the  civil  law,  and  is  the  law  of  those  countries 

which  follow  tlie  civil  law.     Sodi  mei  socius,  mens  socius  non  estj  Dig-, 

17.  2.  20.     Pothier,   Traiti  du  Con.  de  Soc.  No.  91.     Ersk,  Inst.  vol.  ii. 

6.  3.  sec.  22.     Bellas   Comm..  yo\.  ii.  654.     Civil  Code  q/*  Loutmna,  art. 

2842.    There  can  bo  no  douht,  said  Lord  Ch.  J.  Eyre,  1   Bos.  8f  Pull. 

i>46.  that,  as  between  themselves,  a  partnership  may  have  transactions 

with  an  individual  partner,  or  with  two  or  more  of  the  partners,  having 

their  separate  estate  engaged  in  some  joint  concern,  in  which  the  general 

partnership  is  not  interested  ;  and  that  they  may  convert  the  joint  property 

of  the  general  partnership  into  the  separate  property  of  an  individual 

partner,  or  into  the  joint  property  of  two  or  more  partners,  or  e  converse. 
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ed  in  the  conflicts  of  interest,  and  his  vigilance  and 
duty  in  respect  to  one  or  the  other  of  the  concerns  much 
relaxed.  Partners  are  bound  to  conduct  themselves 
with  good  faith,  and  to  apply  themselves  with  diligence 
in  the  business  of  the  concern,  and  not  to  divert  the 
funds  to  any  purpose  foreign  to  the  trust-* 

» 
in.  Of  the  dissolution  of  partnership. 

If  a  partnership  be  formed  for  a  single  purpose  or 

transaction,  it  ceases  as  soon  as  the  business  is  com- 

* 

pleted ;  and  nothing  can  be  more  natural  and  reasonable 
than  the  rule  of  the  civil  law,  that  a  partnership  in  any 
business  should  cease  when  there  was  an  end  put 
to  the  business  itself.*  If  the  *partnership  be  for  a  •SS 
definite  period,  it  terminates  of  course  when  the 
period  arrives.  But  in  that  case,  and  in  the  ca^e  in 
which  the  period  of  its  duration  is  not  fixed,  it  may 
temiinate  from  various  causes,  which  I  shall  now  endea- 
vour to  explain,  as  well  as  trace  the  consequences  of  the 
dissolution. 

A  partnership  may  be  dissolved  by  the  voluntary  act 
of  the  parties,  or  of  one  of  them,  and  by  the  death, 
insanity,  or  bankruptcy  of  either,  and  by  judicial  decree, 
or  by  such  a  change  in  the  condition  of  one  of  the  par- 
ties as  disables  him  to  perform  his  part  of  the  duty.  It 
may  also  be  dissolved  by  operation  of  law,  by  reason  of 
war  between  the  governments  to  which  the  partners  re- 
spectively belong,  so  as  to  render  the  business  carried  on 
by  the  association  impracticable  and  unlawful.^ 


*■  Stoughton  V.  Lynch,  1  Johns.  Ch.  Rep.  470.  Long  v.  Mojeatre,  ibid. 
3(S.    Faucett  v.  Whitehouae,  cited  in  CoUyer  on  Partner ^ip^  96. 

^  hut.  3.  26.  6.  Extincto  suhjectOj  tolUiur  adjunctum.  Pothier,  Trait6  du 
Con.  de  Soc.  No.  140 — 143.,  illustrates  this  rule  in  his  usual  manner,  by 
a  number  of  plain  and  familiar  examples.     16  Johns.  Rep.  491.  S.  P. 

'  hut.  3.  26.  sec.  7,  8.  rinniiw,  h.  t.  3.  26.  4.  Hub.  in  Inst.  lib.  3.  tit. 
26.  sec.  6.  Pothier,  Trait6  du  Con.  dc  Soc.  No.  147,  148.  11  Vesey,  5. 
1  Sicanst.  Rep.  480.  508.     16  Johns.  Rep.  491. 


.J 
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(1.)  Dissoltuion  by  the  volvaUary  act  of  eukcr  ^partner. 

It  is  an  established  principle  in  the  law  of  paxtnership, 
that  if  it  be  without  any  definite  period,  any  partner  may 
withdraw  at  a  moment's  notice,  when  he  pleases,  and  dis- 
solve the  partnership.*  The  civil  law  contains  the  same 
rule  on  the  subject**  The  existence  of  engagements  with 
third  persons  does  not  prevent  the  dissolution  by  the  act 
of  the  parties,  or  either  of  them,  though  those  engage- 
ments will  not  be  affected,  and  the  partnership  will  stiU. 
continue  as  to  all  antecedent  concerns,  until  they  are  duly 
adjusted  and  settled.^  A  reasonable  notice  of  the 
*54  dissolution  might  be  very  *advantageous  to  the  com- 
pany, but  it  is  not  requisite ;  and  a  partner  may,  if 
he  pleases,  in  a  case  free  from  fraud,  choose  a  very  unsea- 
sonable moment  for  the  exercise  of  his  right.  A  sense  oF 
conmion  interest  is  deemed  a  sufficient  security  against 
the  abuse  of  the  discretion.^  Though  the  partnership  be 
constituted  by  deed,  a  notice  in  the  gazette  by  one  part- 
ner, is  evidence  of  a  dissolution  of  the  partnership  as 
against  the  party  to  the  notice,  even  if  the  partnership 
articles  require  a  dissolution  by  deed.® 

But  if  the  partners  have  formed  a  partnership  by  arti- 
cles, for  a  definite  period,  in  that  case  it  is  said,  that  it 
cannot  be  dissolved  without  mutual  consent  before  the 
period  arrives.^  This  is  the  assumed  principle  of  law 
by  Lord  Eldon,  in  Peacock  v.  Peacock^^  and  in  Crawshaif 


*  Peacock  v.  Peacock,  16  Veseyj  49.  Fcatherstenhaugh  v.  Fenwick,  17 
Vtsey,  298.     Lord  Eldon,  in  1  Swwwst.  Rep.  508. 

•>  Inst.  3.  26.  4.     Coda,  4.  37.  5. 

^  PoUncTj  Traitidu  Con.  de  Soc.  No.  150.,  says,  that  the  dissolution  by  tlie 
act  of  a  party  ought  to  be  done  in  good  faith,  and  seasonably — debet:  e^se  facta, 
bona  fide  et  tempe^ive.  He  states  the  case  of  an  advantageous  bargain  for  tlie 
partners  being  in  contemplation,  and  one  of  them,  with  a  view  to  appro- 
priate  the  bargain  to  himself,  suddenly  dissolves  the  partnership.  A  disso- 
lution at  such  a  moment,  he  justly  concludes,  would  be  unavailing. 

d  17  I'cseij,  308,  309. 

*  Doe  and  Wailhmau  r.  Miles,  1  SturUu's  N.  P.  161. 
f  Gowon  Partnership,  303.  305.  edit.  Phil.  1825. 

«  16  ^csey,  56. 
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V.  Maulef^  and  yet,  in  Marqiumd  v.  The  New -York  Man. 
Company,^  it  was  held,  that  the  voluntaiy  assignment  by 
one  partner,  of  all  his  mtcrest  in  the  concern,  dissolved 
tlie  partnership,  though  it  was  stipulated  in  the  articles, 
that  the  partnership  was  to  continue  until  two  of  the 
partners  should  demand  a  dissolution,  and  the  other  part- 
ners wished  the  business  to  be  continued,  notwithstanding 
the  assignment.  And  in  Skinner  v.  Dayton^^  it  was  held 
by  one  of  the  judges,**  that  there  was  no  such  thing  as  an 
indissoluble  partnership.  It  was  revocable  in  its 
own  nature,  and  each  party  might,  by  giving  *due  •SS 
notice,  dissolve  the  partnership  as  to  all  future  ca- 
pacity of  the  firm  to  bind  him  by  contract ;  and  he  had 
the  same  legal  power,  even  though  the  parties  had  cove- 
nanted with  ea^h  other  that  the  partnership  should  con- 
tinue for  such  a  period  of  time.  The  only  consequence 
of  such  a  revocation  of  the  partnership  power  in  the  in- 
termediate time,  would  be,  that  the  partner  would  sub- 
ject himself  to  a  claim  of  damages  for  a  breach  of  the 
covenant.  Such  a  power  would  seem  to  be  implied  in 
the  capacity  of  a  partner,  to  interfere  and  dissent  from  a 
purchase  or  contract  about  to  be  made  by  his  associates ; 
and  the  commentators  on  the  Institutes  lay  down  the 
principle  as  drawn  from  the  civil  law,  that  each  partner 
has  a  power  to  dissolve  the  connexion  at  any  time,  not- 
withstanding any  convention  to  the  contrary,  and  that 
the  power  results  from  the  nature  of  the  association. 
They  hold  every  such  convention  null,  and  that  it  is  for 
the  pubUc  interest  that  no  partner  should  be  obliged  to 
continue  in  such  a  partnership  against  his  will,  inasmuch 
as  the  community  of  goods  in  such  a  case  engenders  dis- 
cord and  litigation.*' 


•  1  Swansl.  Rep.  495. 

*•  MJohns.  Rfp.525. 

«  19  Joktts.  Rep.  5:^. 

^  Mr.  Justice  Piatt. 

'  Ad&i  avtem  visum  est  ex  uatura  es^e  socielatis  unius  disscnsu  totani  disaolvi, 

Vol.  m.  8 
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The  marriage  of  a  fenvR  sole  partner  would  likewise 
operate  as  a  dissolution  of  the  partnership ;  because  her 
capacity  to  act  ceases,  and  she  becomes  subjected  to  tlie 
control  of  her  husband  ;  and  it  is  not  in  the  power  of  any- 
one partner  to  introduce,  by  his  own  act,  the  agency  of 
a  new  partner  into  tlie  firm.* 

(2.)  By  the  death  of  a  partner. 

The  death  of  either  party  is,  i])so  facto^  a  dissolution 
of  the  partnership,  however  numerous  the  association 
may  be.  The  personal  qualities  of  each  partner 
♦56  enter  into  the  consideration  *of  the  contract,  and  the 
survivors  ought  not  to  be  held  bound  without  a  new 
assent,  when,  perhaps,  the  abilities  and  skiD,  or  character 
and  credit  of  the  deceased  partner,  were  the  inducements 
to  the  formation  of  tlie  connexion.''  Pothier  says,  that  the 
representatives  of  the  deceased  partner  are  bound  by 
new  contracts  made  in  the  name  of  the  partnership,  by 
the  survivor,  until  notice  be  given  of  the  death,  or  it  be 
presumed  to  have  been  received.'^  But  Lord  Eldon  was 
of  opinion  that  the  death  of  the  piutner  did,  of  itself, 
work  the  dissolution ;  and  he  was  not  prepared  to  say, 
notwithstanding  all  he  had  read  on  the  subject,  that  a 
deceased  partner's  estate  became  liable  to  the  debts  of 
the  continuing  partners,  for  want  of  notice  of  such  dis- 
solution.^ In  the  Roman  law,  and  in  tlie  commentaries  of 
the  civilians,  every  subject  connected  with  the  doctrine 


fit  (ptamvi^  ah  initio  convenerU,  ul  socirtas  perpetuo  tiurarft,  avt  ne  liceret  ab  ra 
resilire  invitU  catcris ;  taine.n  talc  pacluni,  tampium  fuctum  conlra  fiat u ram 
socictatiSj  cvjus  in  (tttrnum  willa  coitio  est  rontrmnrrc  I'urt.  Vinnius  in  /ws/. 
3.  26.  4  pi.  1.    Ferrierc,  ibid.  torn.  v.  156.     Dig.  17. 2.  14. 

*  Nerot  r.  Buniand,  4  Russ.  260. 

»•  Pothier,  Traiti  du  Con.  de  Soc.  No.  146.  lust.  3.  26.  5.  Vi?inins,  h.  (. 
Pearce  v.  Chamberlain,  2  Vr^ey,  sen.  33.  Lord  Eldon,  3  Meritalc,  614.  1 
Sfjoanst.  Eep.  509,  and  note,  ibid. 

«  Potkier,  Traitc  du.  Con.  dc  Sor.  No.  156,  1.57. 

<'  Crawsliay  r.  Collins,  15  Ffsr//,  2'iJ^.  Kindrr  r.  Taj  lor,  cited  in  Gow 
on  Partnership,  240.     Vullianiy  r.  Noble,  3  Merivale,  614. 


Lpc.  xuil]         of  personal  property.  56 

of  paitnership  is  considci'cd  with  admirable  sagachy 
and  precision ;  but,  in  this  instance,  tlie  rule  was  carried 
so  far,  that  even  a  stipulation  that,  in  the  case  of  the 
dentil  of  either  pnrtner,  the  heir  of  the  deceased  should 
he  admitted  into  the  partnersliip,  was  declared  void.** 
The  provision  in  the  Roman  law  was  followed  by 
Argou,  in  his  institutes  of  the  French  law.^  Potliier  was 
of  opinion,  however,  that  the  civil  law  al)ounded  in  too 
much  refinement  on  this  point ;  and  that  if  there  be  a 
provision,  in  the  original  articles  of  partnership,  for  the 
continuance  of  the  rights  of  partnership  in  the  repre- 
sentatives of  the  deceased,  it  would  be  valid/  His 
opinion  has  been  followed  in  the  Code  Napoleon  ;**  and  in 
the  EngUsh  law",  such  a  provision  in  the  articles  of 
partnersliip  for  *tlie  benefit  of  tlie  representatives  •57 
of  a  deceased  partner,  is  not  questioned ;  and  it 
was  expressly  sustained  by  Lord  Talbot.® 

■  Dig.  17.  2.  ST),  m.  W.). 

^  Inst,  an  Droit  Francoiji,  I.  3.  ch.  2i5. 

*  Puthitr^  vb  sup.  No.  145. 
^  Art.  I8(3d. 

*  Wr'xhain  v.  Hiulleston,  1  Swan^tnn,  514.  note.  Sec,  also,  Pearrc  r. 
ChambiTlain,  2  Vcseij,  sen.  JJI^.  B;ilmaiii  r.  Slioro,  9  J'esry,  500.  Warner 
V.  Cunningham^  3  Dotc^s  Pari.  Cas.  7(1.  (iratz  v.  Pn^nnl,  11  Serg.  Sf 
RateU,  41.  Scholcfield  v.  E'u-hc]hcn^or,  7  F(tir»'  U.  S.  Nrp,  586.  If  ono 
partner,  by  will,  continues  his  share  of  stock  in  a  partnership  for  a  definite 
period^  and  the  partnership  be  continued  after  his  deatii,  and  becomes 
insolvent,  the  partnership  creditors  have  no  claim  over  tlie  general  creditors 
to  the  assets  in  the  hands  of  the  representatives  of  Uie  deceased,  except  as 
to  the  assets  vested  in  the  partnership  funds.  Ex  parte  Garland,  10  Vesey, 
110.  Pitkin  V,  Pitkin,  7  Conn.  Rep.  307.  Thonij)son  v.  Andrews,  1  Mylne 
S^  Ki'tnCf  IIG.  In  the  case  of  tiie  Louisiana  Bank  v.  Kenner's  succession,  1 
MiUer^s  Louis.  Jlcp.  384.,  after  an/extensive  examination  of  the  commercial 
iawe  aind  usages  of  Europe  and  the  United  States,  it  was  considered  to  be  a 
doubtful  point,  whether  stij)ulationa  in  contracts  of  partnersliip,  that  they 
may  be  continued  after  the  death  of  one  of  the  paruiers,  for  the  benefit  of 
the  heirs,  were  binding  on  the  latter  without  their  consent.  They  were  • 
not  so  binduig  in  Louisiana  at  the  time  of  the  adoption  of  tlie  code  of  1808. 
The  better  opinion  is,  that  they  ore  not  any  where  absolutely  binding.  It 
is  at  the  option  of  the  representatives,  and  if  tliey  do  not  consent,  the  death 
of  the  party  puts  an  end  to  the  partnership.  If  no  notice  or  dissent  be 
given,  it  is  said  that  a  continuation  of  the  partnership  will  be  presumed. 
Pigottu.  Bagley,  M'Cld.  8f  Younffc,  5()9.  Kershav/  v.  Mattliews,  2  Russ, 
62.  CoUyer  on  Partnership,  120—122. 
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A  community  of  interest  still  exists  between  the  sur- 
vivor and  the  representatives  of  the  deceased  partner ; 
and  those  representatives  have  a  right  to  insist  on  the 
application  of  the  joint  property  to  the  payment  of  the 
joint  debts,  and  a  due  distribution  of  the  surplus.  So 
long  as  those  objects  remain  to  be  accomplished,  the 
partnership  may  be  considered  as  having  a  limited  con- 
tinuance. If  the  survivor  does  not  account  in  a  reason- 
able time,  a  Court  of  Chancery  will  grant  an  injunction 
to  restrain  him  from  acting,  and  appoint  a  receiver,  and 
direct  the  accounts  tb  be  taken.*  If  the  surviving  part- 
ner be  insolvent,  the  effects  in  the  hands  of  the  repre- 
sentatives of  the  deceased  partner  are  liable,  in  equity, 
for  the  partnership  debts ;  and  it  is  no  objection  to  the 

claim  that  the  creditor  has  not  used  due  dihgence 
•68     in  prosecuting  the  surviving  partner,  before  *his 

insolvency ;  for  tlie  debt  is  joint  and  several,  and 
equally  a  charge  upon  the  assets  of  the  deceased  partner, 
and  against  the  person  and  estate  of  the  survivor.** 

(3.)  By  the  imanitij  of  a  partner. 

Insanity  does  not  work  a  dissolution  of  partnership, 
ijpso  facto.  It  depends  upon  circumstances  under  the 
sound  discretion  of  the  Court  of  Chancery.  But  if  the 
lunacy  be  confirmed  and  duly  ascertained,  it  may  now 
be  laid  down  as  a  general  rule,  not\vithstanding  the  de- 
cision of  Lord  Talbot  to  tlie  contrary,  that,  as  partners 
are  respectively  to  contribute  skill  and  industry,  as  well 


»  Ex  parte  Ruffiu,  6  Vescy,  126.  Hartz  v.  Schroder,  8  Vesey,  317.  Ex 
parte  WillianiB,  11  Vescy,  5.  Peacock  v.  Peacock,  16  Vcsey,  57.  Wilson 
».  Greenwood,  1  Swanst.  Hep.  480.  Crawsliay  v.  Maulc,  ihid.  506.  Mur- 
ray r.  Mumford,  6  Cotoen,  441.    16  Johns.  Jiep.  493. 

•>  Hameraly  tJ.  Lambert,  2  Johns.  Ch.  Rep.  508.  Miss  Slecch's  case,  in 
Devaynes  v.  Noble,  1  Mcrivalc's  Rep.  539.  The  creditor  of  the  firm  may 
sue  the  surviving  partner,  and  the  representatives  of  llie  deceased  partner, 
for  payment  out  of  the  assets  of  the  deceased,  and  without  showing  that  tlie 
surviving  partner  was  insolvent.  Wilkinson  v.  Henderson,  1  Mylne  S^ 
Keene,  582. 


Leo,  XUn.]      OF  PERSONAL  PROPERTY.  58 

as  capital,  to  the  business  of  the  concern,  the  inability  of 
a  partner,  by  reason  of  lunacy,  is  a  sound  and  just  cause 
for  the  interference  of  the  Court  of  Chancery  to  dissolve 
the  partnership,  and  have  the  accounts  taken,  and  the 
property  duly  apphed.* 

(4.)  By  hanh'ujptcy  of  a  imrtncr. 

Bankruptcy,  or  insolvency,  either  of  the  whole  part- 
nership, 6r  of  an  individual  member,  dissolves  a  partner- 
ship; and  the  assignees  become,  as  to  the  interest  of  the 
bankrupt  or  insolvent  partner,  tenants  in  common  with 
the  solvent  partners,  subject  to  all  the  rights  of  the  other 
partners ;  and  a  community  of  interest  exists  between 
them,  until  the  affairs  of  the  company  are  settled.     The 
dissolution  of  the  partnership  follows  necessarily,  under 
those  statutes  of  bankruptcy,  which  avoid  all  the  acts  of 
the  bankrupt  from  the  day  of  his  banliruptcy,  and  from 
the  necessity  of  the  thing,  as  all  the  propertj'-  of  the 
bankrupt  is  vested  in  *his  assignees,  who  cannot     *59 
carry  on  the  trade.^     A  voluntary  and  bona  fide 
assignment  by  a  partner  of  all  his  interest  in  the  part- 
nership stock,  has  the  same   effect,  and  dissolves  the 
partnership.     This  is  upon  the  principle  that  a  partner- 
ship cannot  be  compelled  by  the  act  of  one  partner  to 
receive  a  stranger  into  an  association  which  is  founded 
on  personal  confidence.*^     The  dissolution  takes  place, 
and  the  joint  tenancy  is  severed,  from  the  time  that  the 


•  Wrexham  v.  Hudleston,  cited  1  Swanst.  Rep.  514.  note.  Sayer  v.  Ben- 
net,  1  Cox's  Cos.  107.  Waters  v.  Taylor,  2  Fes.  8f  Bea.  301.  Jones  v. 
Noy,  2  Mylne  8f  Keeney  125.  See  vol;  ii.  lee.  41.  ad  finem.  The  general, 
rule  mentioned  by  Spencer,  J.,  in  15  Johns.  57.,  that  insanity  works  a  dis- 
solution of  a  partnership,  must  be  taken  with  the  limitations  in  the  text. 

*  Fox  V.  Hanbury,  Cowp.  445.  Lord  Eldon,  Ex  parte  Williams,  11  Ve- 
Meyt  5.  Wilson  v.  Greenwood,  1  Sicanst.  Rep.  482.  Marquand  v.  N.  Y. 
Man.  Co.  17  Johns.  Rep.  525. 

«  Inst.  3.  26.  8.  Marquand  v.  N.  Y.  Man.  Co.  17  Johns.  525.  Ex  parte 
Barrow,  2  Rose,  255.  Murray  v.  Bopart,  14  Johns.  318.  Mumford  r. 
M*Kay,  8  WendeUy  442.    Kingman  v.  Spurr,  7  Pick.  235. 
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partner,  against  whom  the  commission  issues,  is  ad- 
judged a  bankrupt,  and  the  dissolution  relates  back  to 
the  act  of  bankruptcy.     The  bankruptcy  operates  to 
prevent  the  solvent  partner  from  dealing  with  the  part- 
nership property  as  if  the  partnership  continued ;  but, 
in  respect  to  the  past  transactions,  he  has  a  lien  on  the 
joint  funds  for  the  purpose  of  duly  applying  them  in 
liquidation  and  payment  of  the  partnership  debts,  and 
is  entitled  to  retain  them  until  the  partnership  accounts 
be  taken.*     If  all  the  interest  of  a  partner  be  seized  and 
sold  on  execution,  that  fact  will  likewise  terminate  the 
partnership,  because  all  his  share  of  the  joint  estate  is 
transferred,  by  act  of  law,  to  the  vendee  of  the  sheriff, 
who  becomes  a  tenant  in  common  with  the  solvent  part- 
ners.    I  have  not  met  with  anj^  adjudication  upon  the 
point  in  the  English  law,  though  it  is  frequently  as- 
sumed ;^  but  it  follows,  as  a  necessary  consequence, 
from  the  sale  of  his  interest,  and  it  is  equivalent,  in  that 
respect,  to  a  voluntary  assignment.     It  was  a  rule  of  the 
civil  law,  that  the  partnership  was  dissolved  by  the  in- 
solvency of  one  of  the  members,  and  an  assign- 
•60     ment  of  his  property  to  his  creditors,  •or  by  a 
compulsory  sale  of  them  by  judicial  process  on 
behalf  of  his  creditors.^ 

(-5.)  By  judicial  decree! 

We  have  seen,  that  the  partnership  may  bo  dissolved 
by  the  decree  of  the  Court  of  Chancery,  in  the  case  of 


*  Harvey  r.  Crirkott,  5  M.  Sf  Selw.  336.  Barker  v.  Gofnlair,  11  Vejtry, 
78,     Duttori  F.  MoiTJson,  17  I'esry,  103. 

•>  So  stated  argumdo  in  Sayer  v.  Bennnt,  1  Montagu  on  Part,  note  16. 
Gow  on  Partnership,  310. 

c  DkX.  du  Diirrst  par  Tfwxenot  Dcssauhs,  art.  Sociiti,  No.  56.  70.  A  dia- 
rhar^c  of  ono  partner  under  a  bankrupt  commission,  is  no  discharge  of  the 
other,  and  the  creditor  can  sue  tlie  other  partner  for  the  balance  of  his  debt, 
notwithstanding  he  proves  his  debt  under  the  bankrupt  commission.  H 
Matt.  8^  Sdw.  25.  444.  Mansfield,  Ch.  J.,  in  4  Taunton,  328.  Even  a  re- 
lease to  one  partner  will  not  deprive  the  creditor  of  his  remedy  against  the  • 
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insanity.  It  may  also  be  dissolved  at  the  instance  of  a 
member,  and  against  the  consent  of  the  rest,  when  the 
business  for  which  it  was  created  is  found  to  be  imprac- 
ticable, and  the  property  invested  hable  to  be  wasted 
and  lost.*  It  may  be  dissolved  when  the  whole  scheme 
of  the  association  is  found  to  be  visionary,  or  founded 
upon  erroneous  principles.^  So,  if  the  conduct  of  a  part- 
ner be  such  eis  renders  it  impracticable  to  carry  qn  the 
business,  or  there  be  a  gross  abuse  of  good  faith  between 
the  parties,  the  Court  of  Chancery,  on  the  complaint  of 
a  partner,  may,  in  its  discretion,  dissolve  the  association, 
notwithstanding  the  other  members  object  to  it.  But 
the  court  will  require  a  strong  case  to  be  made  out,  be- 
fore it  will  dissolve  a  partnership,  and  decree  a  sale  of 
the  whole  concern.  It  may  restrain  a  single  partner 
from  doing  improper  acts  in  future  ;  but  the  parties,  a^ 
in  another  kind  of  partnership,  enter  into  it  for  better 
and  worse,  and  the  court  has  no  jurisdiction  to  make  a 
separation  betw^een  them  for  trifling  causes,  as  because 
one  of  them  is  less  good  tempered  or  accommodating 
than  the  other.  The  conduct  must  amount  to  an  ex- 
clusion of  one  partner  from  his  proper  agency  in  the 
house,  or  be   such  as  renders  it  impossible  to  carry 


other,  if  attended  with  a  proviso  tJiat  it  should  not  affect  his  remedy  against 
the  other.  Solly  r.  Forbes  <fe  F.llerman,  cited  by  Bayley,  J.,  in  Twopen- 
ny &.  Boys  V.  Young,  3  Bamw.  8f  Cress.  20d.  Though  an  absolute  teeh- 
nical  release  of  one  joint  debtor  releases  nil,  yet  a  nnere  covenant  not  to  sue 
one,  does  not  so  operate.  7  Johns.  Rep.  207.  4  Gretnleafs  Rep.  421 .  6 
Towiton,  289.  9  Cotcen,  37.  A  creditor  may,  therefore,  unite  in  a  petition 
Cor  a  discharge  of  one  joint  partner,  under  the  insolvent  acts  in  this  coun- 
try, without  destroying  his  right  of  action  against  a  solvent  partner. 

•  Baring  x>.  Dix,  1  Cor's  Ca^.  213. 

*  Buckley  r.  Cater,  and  Pearce  v.  Piper,  referred  to  for  tliat  purpose  by 
Lord  Eldon,  in  3  Ves.  8^  Bea.  181.  Sec,  also,  to  the  same  point,  Reeve  v. 
Parkins,  2  Jac4ib  Sf  Walk.  390.  In  these  cases  of  a  bill  in  chancery,  for 
the  dissolution  of  a  partnership,  all  the  members,  however  numerous,  must 
l>e  parties  to  the  bill,  for  they  all  have  an  interest  in  the  suit.  Long  v. 
Yougc,  2  SimonSt  369. 
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on  the  business  upon  the  •terms  stipulated.*  A  breach 
of  covenants  in  articles  which  is  important  in  its  con- 
sequences, or  when  there  has  been  a  studied  and  con- 
tinued inattention  to  a  covenant,  and  to  the  appli- 
cation of  the  associates  to  observe  it,  will  be  sufficient 
to  authorize  die  court  to  interfere  by  injunction  to  restrain 
the  breach  of  the  covenant,  or,  under  circumstances,  to 
dissolve  the  partnership.**  The  French  law  also  allowed 
of  a  dissolution  within  the  stipulated  period,  if  one  of 
the  parties  was  of  such  bad  temper  that  the  other  could 
not  reasonably  live  with  him,  or  if  his  conduct  was  so  ir- 
regular as  to  cause  great  injury  to  the  society.''  A  mere 
temptation  to  abuse  partnership  property  is  not  sufficient 
to  induce  the  court  to  interfere  by  injunction  ;*  but  when 
a  partner  acts  with  gross  impropriety  or  folly,  and  there 
is  a  strong  probabihty  that  the  safety  of  the  firm,  and  the 
rights  of  creditors,  depend  upon  the  interference  of  chan- 
cery, it  forms  a  proper  case  for  the  protection  of  that 
jurisdiction  to  be  thrown  over  the  concern.' 

In  some  instances,  chancery  will  restrain  a  partner 
from  an  unseasonable  dissolution  of  the  connexion,  and 
on  the  same  principle  that  it  will  interfere  to  stay  waste, 
and  prevent  an  irreparable  mischief;  and  such  a  power 
was  assumed  by  Lord  Apsley,  in  1771,  without  any 
question  being  made  as  to  the  fitness  of  the  exercise  of 
it.^  In  the  civil  law,  it  was  held  by  the  civilians  to  be 
a  clear  point,  that  an  action  might  be  instituted  by,  or 
on  behalf  of,  the  partnership,  if  a  partner,  in  a  case  in 


•  Waters  v.  Taylor,  2  Ves.  8f  Bea.  299.    Goodman  v.  Whitcomb,  1  Jacob 
Sf  Walk.  569. 

*»  Marshall  v.  Colman,  2  Jacob  8f  Walk.  266. 

•  Inst,  au  Droit  Francois^  par  Argou,  torn.  ii.  249. 
^  Glassington  v.  Thwaites,  1  Simon  5p  Stu.  124. 

•  Tilghman,  Ch.  J.,  11  Serg.  ^  Rawle,  48. 

f  Clavany  v.  Van  Sommer,  cited  in  3  Wood.  Lcc.  416.,  and  1  Swanst.  Rep. 
511.  note. 
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which  no  provision  was  niado  by  the  articles,  should 
undertake  to  dissolve  the  partnership  at  an  unsea- 
sonable moment ;  *and  they  went  on  the  ground,  •GS 
that  the  good  of  the  association  ought  to  control 
the  convenience  of  any  individual  mciiiber.'^  But  such 
a  power,  acting  upon  the  strict  legal  right  of  a  party, 
is  extremely  difficult  to  define,  and  I  should  think  rather 
hazardous  and  cm])arrassin2:  in  its  exercise. 

(6.)  By  the  hiaVditij  of  the  jpartics  to  act. 

Pothier  says,  that  if  a  partnership  had  been  contract- 
ed between  two  persons,  founded  on  the  contribution  of 
capital  by  die  one,  and  of  personal  labour  and  skill  by 
the  other,  aiid  the  latter  should  become  disabled  by  the 
palsy  to  afibrd  either  the  labour  or  skill,  the  partner- 
ship would  be  dissolved,  because  the  object  of  it  could 
not  be  fulfilled.^  This  conclusion  would  be  extremely 
reasonable,  for  the  case  would  be  analogous  in  prin- 
ciple to  that  of  insanity,  and  equally  proper  for  equitable 
relief. 

If  the  partners  were  subjects  of  different  governments, 
a  war  between  the  two  govenunents  would  at  once  in- 
terrupt, and  render  unlawful,  all  trading  and  commer- 
cial intercourse,  and,  by  necessary  consequence,  work  a 
dissolution  of  all  commercial  partnerships  existing  be- 
tween the  subjects  of  the  two  nations  residing  within 
their  respective  dominions.  A  state  of  war  creates  dis- 
abilities, imposes  restraints,  and  exacts  duties,  altoge- 
ther inconsistent  with  the  continuance  of  every  such  re- 
ktion.  This  subject  has  been  largely  discussed,  and  the 
doctrine  explicitly  settled  and  declared  by  the  courts  of 
justice  in  New-York.*= 


*  Dig.Al.  2.  65.  5.     Potliier,  Traiti  du  Con.  de  Soe,  No.  150,  151. 

''  Traili  du  Con.  de  Soc.  No.  142. 

«=  Griswold  v.  Waddington,  15  Johns.  Ecp.  57.   S.  C.  16  Johns.  Rep.  438. 

Vol.  ni.  9 
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(7.)  Consequaiccs  of  the  dhsolution. 

When  a  paitncrsliip  is  actuiilW  ended  by  death,  notice, 
or  other  ef&ctual  mode,  no  person  can  make  use 
*G3  of  the  joint  *property  in  the  way  of  trade,  or  incon- 
sistently witlj  the  purpose  of  selthng  the  ailiiirs  of 
the  partnership,  n.nd  wdiidlng  up  ihe  concern.  The  power 
of  one  partner  to  bind  the  firm,  ceases  immediately  on  its 
dissolution ;  and  tlie  partners,  from  that  time,  become 
distinct  persons,  and  tenants  in  common  of  the  joint  stock. 
One  partner  cannot  endorse  bills  and  notes  previously 
given  to  the  firm,  nor  accept  a  bill  previously  drawn  on  it, 
so  as  to  bind  it.  If  the  paper  was  even  endorsed  before 
the  dissolution,  and  not  put  into  circulation  until  after- 
wards, all  the  partners  must  unite  in  putting  it  into  cir- 
culation, in  order  to  bind  them.*  But  until  the  purpose 
of  finishing  the  prior  concerns  be  accomplished,  die  part- 
nership, as  w^e  have  already  seen,  may  be  said  to  con- 
tinue ;  and  if  the  object  be  in  danger  of  being  defeated, 
by  the  unjustifiable  acts  or  conduct  of  any  of  the  part- 
ners, a  court  of  equity  wdll  interfere,  and  appoint  a  ma- 
nager, or  receiver,  to  conduct  and  settle  the  business.'' 
A  dissolution  is,  in  some  respects,  prospective  only,  and 
either  of  the  former  partners  can  receive  payment  of 
debts  due  to  the  firm,  and  give  a  release.*^  On  the  dis- 
solution by  death,  the  surviving  partner  settles  the  affairs 


^  Kilgourr.  Finlyson,  1  H.  Blades.  Rep.  155.  Abel  c.  Sutton,  3  Esp. 
N.  P.  Rep.  108.  Lansing  v.  Gaine  and  Ten  Eyck,  2  Johris.  Rep.  3()0. 
Sanford  v.  Micklcs,  4  Hid.  234.  Foltz  v.  Pourie,  2  Dcsauss.  Ch.  Rep.  40. 
Fisher  t?.  Tucker,  1  M' Card's  Ch.  Rep.  173.  Poij^nard  v.  Livermore,  17 
Martin,  324.  Tombeckbc  v.  Dumell,  5  Mason,  56.  Woodford  v.  Don^'in, 
3  Vermont  Rep.  82. 

*»  Wilson  V.  Greenwood,  1  Stcanst.  Rep.  480.  Crawshey  v,  Maule,  Utid. 
506.  528.  After  the  dissoUition,  each  partner  becomes  a  trustee  for  the 
others,  as  to  the  partnership  funds  in  his  hands,  in  order  to  effect  a  fair  set- 
tlement and  just  distribution  of  the  effects.  But  if  any  one  pays  over  the 
funds  in  his  possession  to  the  acting  partner,  or  genenil  receiver  of  the  trust, 
he  is  not  liable  for  the  insolvency  of  the  latter,  if  the  payment  was  not  made 
in  bad  faith.     Allison  v.  Davidson,  2  Dcv.  N.  C.  EquUy  Cases,  79.  84. 

'  Plait,  J.,  19  Johnson,  143.    King  v.  Smith,  4  Carr  8f  Payne,  108. 


Im.  XUn,]      OF  PERSONAL  PROPERTY.  63 

of  the  concern,  and  the  Court  of  Chancery  will  not  arrest 
the  business  from  him,  and  appoint  a  receiver,  unless 
confidence  be  destroyed  by  his  mismanagement  or  im- 
proper conduct.*'    The  surviving  partner  is  alone  suable 
at  law,  and  he  is  entitled  to  the  possession  and  dis- 
position of  the  assets,  to  enable  *liim  to  discharge     •G* 
the  debts  and  settle  the  concern.^  But  relief  may  be 
had  in  equity  against  the  representatives  of  the  deceased 
partner  having  assets,  if  the  surviving  partner  be  insol- 
vent:^ and  it  is  nowheld,  that  a  partnership  contract,  upon 
the  death  of  a  partner,  is  in  equity  to  be  considered  joint 
and  several,  and  to  be  treated  as  the  several  debt  of  each 
partner.*^  Each  party  maj^  insist  on  a  sale  of  the  joint  stock ; 
and  when  a  court  of  equity  winds  up  the  concerns  of  a 
partnership,  it  is  done  by  a  sale  of  the  property,  and  a  con- 
version of  it  into  money.    If,  however,  before  a  sale  or  a 
settlement  of  the  joint  concern,  the  partner  in  possession 
of  the  capital  continues  the  trade  with  the  joint  property, 
he  will  be  bound  to  account  with  the  other  partner,  or  the 
representatives  of  a  deceased  partner,  for  the  profits  of 
the  trade,,  subject  to  just  allowances.®     The  good  will  of 
a  trade  is  not  paitnership  stock.     It  has  been  decided  to 


*  Philips  V.  Atkinson,  2  Bro.  Ch.  Cos.  272. 

^  Barney  v.  Smith,  4  Harr.  Ss'  Johns.  4*5.  Murray  v,  M umford,  6  Coteefif 
441.  In  Louisiana,  the  survivin«i:  partner  docs  not  possess  the  right,  until 
he  is  autliorized  by  tlie  Court  of  Probates,  to  sue  for  or  receive  partnership 
debts.  Flower  ».  O'Conner,  7  Louisiana  lu  194.  This  ia  an  anomaly  in 
llic  law  of  partnorsliip. 

*  Simpson  r.  Vauglian,  cited  in  2  P^csey,  101.  Jenkins  v.  De  Groot, 
1  Cairns'  Cases  in  Error,  122.  Van  Reuns  Dyk  v.  Kane,  1  Gall.  Rep,  371. 
630.    Hamorsly  r.  Lambert,  2  Johns.  Ch.  Ihp.  508. 

^  Viilliamy  v.  Noble,  3  Mcriv.  51)3.  Wilder  r.  Keeler,  3  Paiifi;  167.  A 
joint  creditor  may  tile  a  bill  a!:faini>t  tlie  representatives  of  a  deceased  part- 
Hft,  ihouiili  the  survivor  be  not  iii.'^olvent.  He  is  not  compelled  to  sue  tlic 
»nr\ivor  in  the  fust  insuincc.  Wilkinson  v.  Henderson,  1  MyJitrSfKtcnc, 
^•2.  Dovaynes  r.  Noble,  1  Mcrirale,  520.  S leech's  case,  ihid.  503.  Colhjcr 
«M Pad.  'M:\—:\4(].     Sumner  v.  Powell,  2  Mcrivah,  37. 

'  Brown  v.  Litton,  1  P.  Wm.  140:  Hanunond  v.  DoujvIms,  5  Vcsaf,  53.9. 
Crawflifty  V.  Collins,  15  Vescy,  218.     Feadicnsteuhau^h  v.  Fcnwick,  17 

•  29^.    Sigourney  v,  Munn,  7  Conn.  Rep.  11. 
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be  the  right  of  the  survivor,  and  which  the  law  gives 
him,  to  carry  on  the  trade,  and  that  the  representatives 
of  a  deceased  partner  cannot  compel  a  division  of  it.* 
But  it  was  afterwards  doubted  whether  the  good  will 
did  survive,  and  could  be  separated  from  the  lease 
of  the  estabhshment,  and  especially  if  the  survivor  con- 
tinued the  trade  with  the  joint  funds.^  The  joint  credi- 
tors have  the  primary  claim  upon  the  joint  fund,  in  the 
distribution  of  the  assets  of  bankrupt  or  insolvent  part- 
ners, and  the  partnership  debts  aie  to  be  setded  before 
any  division  of  the  funds  takes  place.  So  far  as  the 
partnership  property  has  been  acquired  by  means  of 
partnership  debts,  those  debts  have,  in  equity,  a  priority 
of  claim  to  be  discharged  ;  and  the  separate  creditors  are 
only  entided  in  equitj'^  to  seek  payment  from  the  surplus 

of  the  joint  fund  after  satisfaction  of  the  joint  debts. 
•65     *The    equity  of   the  rule,   on    the  other    hand, 

equally  requires  that  the  joint  creditors  should  only 
look  to  the  surplus  of  the  separate  estates  of  the  part- 
ners, after  payment  of  the  separate  debts.  It  was  a 
principle  of  the  Roman  law,  and  it  has  been  acknow- 
ledged in  the  jurisprudence  of  Spain,  England,  and  the 
United  States,  that  partnership  debts  must  be  paid  out 
of  die  partnership  estate,  and  private  and  separate  debts 
out  of  the  private  and  separate  estate  of  the  individual 
partner.  If  the  partnership  creditors  cannot  obtain  pay- 
ment out  of  the  partnership  estate,  they  cannot  resort  to 
the  private  and  separate  estate,  until  private  and  sepa- 
rate creditors  are  satisfied ;  nor  have  the  creditors  of  the 
individual  partners  any  claim  upon  the  partnership  pro- 
perty, until  all  the  partnership  creditors  are  satisfied.^ 
The  basis  of  the  general  rule  is,  that  the  funds  are  to  be 


*  Hammond  v.  Doii«;las,  5  VofLij,  539. 
^  Lord  Eldon,  in  Craw^hay  r.  Collins,  15  Vescy,  224.  227. 
«  Wilder  v.  Keeler,  3  Paisra,  10/.     Morgan  r.  his  Creditora,  20  MartiiCs 
L.  Rep.  599.    M'Culloh  r.  Dashiell,  1  Harr.  Sr  GUI.  9(5. 
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liable  on  which  the  credit  was  given.  In  contracts  with 
a  partnership  the  credit  is  supposed  to  be  given  to  the 
firm,  but  those  who  deal  with  an  individual  member  rely 
on  his  sufficiency.  Partnership  efFects  cannot  be  taken 
by  attachment,  or  sold  on  execution-,  to  satisfy  a  cre- 
ditor of  one  of  the  partners  oul}',  except  it  be  to  the 
extent  of  the  interest  of  such  separate  partner  m  the 
effects,  after  settlement  of  all  accounts.  The  sale  is 
made  subject  to  the  partnership  debts,  and  is  in  effect 
only  a  sale  of  the  undefined  surplus  interest  of  the  part- 
ner defendant,  after  the  partnership  debts  are  paid.*    In 


■  Hcydon  v.  Heydon,  1  Sallt.  392.  Wilson  and  Gilibs  r.  Conine,  2  Johns, 
Jiep.  2>?0.  Matter  of  Sniitli,  16  Johnsoriy  102.  Moody  v.  Payne,  2  Johns. 
Ch.  Rep.  548.  Jarvis  c.  Hyer,  4  Dcv.  N.  C.  Kep.  3(37.  Tappan  v.  Blaisdell^ 
5iV.  //.  Rep.  190.  For  tlie  general  docti-ine  laid  down  in  the  text,  see,  at 
large,  Emcri^.  Traitt  dcs  Con.a  la  Grouse,  ch.  12.  sec.  6.  Ex  parte  Cook, 
2  P.  fVm.  499.  West  r.  Skip,  1  Vcscy,  scji.  456.  Ex  parte  Elton,  3  Vesey, 
^.  Ex  parte  Kensington,  14  J^cscy,  447.  Ch.  De  Sansaiire,  in  Woddropi?. 
Wanl,  3  Dcss.  Ch.  Ihp.  203.,  and  in  2  M' Cord's  Ch.  Jirp.  302.  M'Cnlloh  r. 
DfisliieU's  Adinr.  1  Ilarr.  ^'  Gill.  96.  Barber  v.  Hartford  Bank,  9  Conn. 
Rep.  407.  Pierce  v.  Jackson,  6  Mass.  Ihp.  242.  Wilder  v.  Koeler,  3 
Pftige,  167.  Lyndon  v.  Gorham,  1  Gall.  Rep.  367.  Taylor  r.  Fields,  in 
Excli.  4  Vcscy,  396.  15  ilnd.  559.  S.  C.  This  rule  is  said  to  be  a  rule  of  con- 
venience merely,  and  tliat  it  is  a  rule  in  baid^ruptcy,  and  not  a  rule  of  gene- 
ral equity.  Lord  Thurlovv  overruled  it,  in  Ex  parte  lIod«rson,  2  Bro.  5.; 
Init  it  was  restored  by  Lord  Rosslyn,  and  followed  by  Lord  Eldon.  The  his- 
tory of  the  rule  anrl  its  fluctuations  was  noted  in  the  case  of  Murray  t?.  Mur- 
ray, 5  Johns.  Ch.  Rep.  73 — ^77.  In  Pennsylvania,  the  rule  has  been  discard- 
ed, after  great  consideration,  .as  not  being  a  general  rule  in  equity,  but  one 
founded  on  the  statutes  of  bankruptcy ;  and  joint  aijd  separate  creditors  are 
allowed  to  come  in  under  their  insolvent  laws,  juiri  passu,  for  a  distributive 
share  of  the  estate  of  an  insolvent  partner,  whether  tlie  fund  be  a  separate  or 
partnership  fund.  Bell  v.  Newman,  5  Srrg.  Sf  Raielc,  78.  In  the'^matter  of 
liie  estate  of  .Perry,  1  Ashme.ad,  347.  It  is  to  be  o!)served,  however,  that 
Lord  Rosslyn,  in  3  Vcsey,  240.,  declared  the  rule,  as  stated  in  the  text,  to  b« 
settled  by  a  variety  of  cases,  not  only  in  bankruptcy,  but  upon  general 
equity.  The  nde  is,  that  the  joint  estate  is  first  applicable  to  partnership- 
debts,  and  the  separate  estate  to  the  separate  debts,  and  the  weight  of  au- 
thority, if  not  of  convenience  and  equity,  seems  to  be  decidedly  in  its  favour. 
Mr.  Justice  Rose,  in  Ex  parte  Moult,  1  Deacon  8f  Chitty,  44.  73.  S.  C.  1 
Montagu,  292.,  declared  it  to  be  a  universal  maxim  in  the  administration  of 
«i9S€t3  in  equity,  that  the  separate  estate  should  be  aj)plied,  in  tlie  first  in- 
Ptance,  to  the  separate  creditors,  and  the  joint  estate  to  the  joint  creditors. 
Tlie  joint  creditors  must  go  first  to  the  joint  estate,  and  the  separate  creditors 
first  to  the  separate  estate ;  and  if  there  be  a  surplus  of  the  joint  estate,  it  is 
earned  to  tlie  respective  separate  estates;  or  if  a  surplus  of  tlie  scpcurate  es- 
tates, it  is  ccirriod  to  tlie  joint  estate. 
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pursuance  of  this  principle,  it  is  held,  that  the  creditor  of 
an  ostensible  partner,  and  who  gave  him  credit  as  a 
single  individual,  is  not  to  be  postponed  in  his  attachment 
upon  the  stock  in  trade,  to  another  creditor,  who  may 
subsequently  attach  the  same  stock  for  a  debt  created 
equally  upon  the  same  credit,  though  he  should  have  dis- 
covered a  concealed  partner  and  set  up  his  claim  as  a 
partnership  creditor.*  This  chum  of  the  joint  creditors 
is  not  such  a  Hen  upon  the  partnership  property,  but  that 
a  bo7Ui  fide  alienation  to  a  purchaser  for  valuable  consi- 
deration, by  the  partners,  or  either  of  them,  before  judg- 
ment and  execution,  will  be  held  valid.  These  are  just 
and  obvious  principles  of  equity  on  which  we  need  not 
enlarge,  and  they  have  been  recognised  and  settled  by  a 

series  of  Enoflish  and  American  decisions.^ 
•66         *To  render  the  dissolution  safe  and  effectual, 

there  must  be  due  notice  given  of  it  to  the  world ; 
and  a  firm  may  be  bound,  after  the  dissolution  of  a  part- 
nership, by  a  contract  made  by  one  partner  in  the  usual 
course  of  business,  and  in  the  name  of  the  firm,  with  a 
person  who  contracted  on  the  faith  of  the  partnership, 
and  had  no  notice  of  the  dissolution.*^  The  principle  on 
which  this  responi^ibility  proceeds,  is  the  negligence  of 
the  partners  in  leaving  the  world  in  ignorance  of  the  fact 
of  the  dissolution,  and  leaving  strangers  to  conclude  that 
the  partnership  continued,  and  to  bestow  faith  and  con- 
fidence on  the  partnership  name  in  consequence  of  that 
belief. 


*  Lord  r.  Baldwin,  6  Pick.  348.     French  v.  Chase,  6  Greenlcaff  166. 

^  Wctft  c.  Skip,  1  Jersey,  sen.  456.  Ex  parte  Rnflin.  6  Vesey,  1]9.  Ex 
parte  Fell,  10  rmaj,  ;U7.  The  Master  ot'the  Rolls,  in  Campbell  v.  Mullett,  2 
Stcanst.  Rep.  608.  610.  Kx  parte  Marrir*,  1  Mmhloch's  Ch.  Rep.  583.  Mur- 
ray T.  Murray,  5  Johns.  Ch.  Rrp.  60.  Woddrop  v.  Ward,  3  Dcsauss.  S.  C. 
Rep.  203.  Bell  v.  Newman,  5  Serg.  8f  Rawle,  78.  Doner  v.  Staufl'er,  1 
Penn.  Rep.  198.  White  v.  Union  In^^nran^e  Company,  1  Nott  S^  M'ConTs 
Rep.  557.  Ridj^ely  v.  Carey,  4  Jlar.  ^  iWHcnnj,  167.  M'Culloh  v.  Dash- 
iell,  1  Harr.  Sf  GUI.  ^H 

«  Le  Roy,  Bayard  \fc  Co.  v.  Johnson,  2  Peters'  U.  S.  Rtf.  186.     Brisban 
r.  Boyd,  4  Paige,  17. 
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What  shall  be  sufficient  constructive  or  implied  notice 
of  the  dissolution  has  been  a  vexed  question  in  the  books. 
A  notice  in  one  of  the  public  and  regular  newspapers  of 
the  city  or  county  where  the  partnership  business  was 
carried  on,  is  the  usual  mode  of  givhig  the  information, 
and  may,  in  ordinary  cases,  be  quite  sufficient.     But 
even  the  sufficiency  of  that  notice  might  be  questioned 
in  many  cases,   unless  it  was  shown,  that  the  party 
entitled  to  notice  was  in  the  habit  of  reading  the  paper.* 
Public  notice  given  in  some  such  reasonable  way,  would 
not  be  actual  and  express  notice ;  but  it  would  be  good 
presumptive  evidence  for  a  jury  to  conclude  all  persons 
who  have  not  had  any  previous  dealings  with  the 
•firm.    As  to  persons  who  have  been  previous-     •67 
ly  in  the   habit  of  dealing  with  the  firm,   it   is 
requisite  that  actual  notice  be  brought  home  to  the  credi- 
tor, or,  at  least,  that  it  be  given  under  circumstances 
from  which  actual  notice  may  be  inferred.     If  the  facts 
are  all  found  or  ascertained,  die  reasonableness  of  notice 
may  be*a  question  of  law  for  the  court,  and  so  it  was 
held  in  Moivatt  v.  Howland;^  but  generally  it  will  be  a 
fluxed  question  of  law  and  fact,  to  be  submitted  to  a 
jury  under  the  direction  of  the  court,  whether  notice  in 
the  particular  case,  under  all  th^  circumstances,  has 
been  sufficient  to  justify  the  inference  of  actual  or  con- 
structive knowledge    of   the   fact  of   the    dissolution. 
The  weight  of  authority  seems  now  to  be,  that  notice  in 
one  of  the  usual  advertising  gazettes  of  the  place  where 


*  In  the  case  of  carriers,  a  notice  limiting  their  responsibility  was  held 
Dot  to  be  sufficiently  given,  though  constantly  published  in  a  weekly  news- 
paper which  the  party  had  takcui  for  tlu-ee  years.  It  could  not  be  intended, 
said  the  court,  that  a  party  read  all  the  contcmts  of  any  newspaper  he  might 
chance  to  take.  (Rowley  v.  Home,  3  Bing.  Rep.  2.)  This  was  doing  away 
all  constructive  notice,  and  die  ol>jection  was  severely  sustained.  I  should 
apprehend,  tliat  such  notice  was  proper  evidence  for  a  jury,  and  from 
which  they  might  infer  actual  notice. 

*  3  Day's  Rep.  353. 
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the  business  was  carried  on,  and  published  in  a  fuir  and 
usual  manner,  is  not  presumptive  evidence  merely,  but 
conclusive  evidence  of  tlie  fact  as  to  all  persons  who 

have  not  been  previous  dealers  with  the  partnership.^ 

* 

Nor  is  notice,  in  fact,  requisite,  w^hen  a  partnership  is 
dissolved  by  operation  of  law.  A  declaration  of  war 
puts  an  end  to  the  continuance  of  a  commeruial  partner- 
ship, between  sulyccts  of  the  two  countries,  having  each 
his  domicil  in  liis  own  country ;  and  such  an  official 
solemn  act  of  government  is  notice  to  all  the  world  of 
the  most  authentic  and  monitory  kind,  and  supersedes 
the  necessity  of  any  other.^ 

When  a  single  partner  retires  from  the  firm,  the 
*68  same  notice  *is  requisite  to  protect  from  continued 
responsibility;  and  even  if  due  notice  be  given, 
yet,  if  die  retiring  partner  willingly  suffers  his  name  to 
continue  in  the  firm,  he  will  still  be  holden.*'  But  if  the 
use  of  the  name  of  the  former  firm  be  continued  without 
his  authority,  and  the  retiring  partner  had  given  due 
notice  of  the  dissolution  of  the  connexion,  he  is  not 
responsible  for  the  use  of  his  name  without  his  consent 
or  authority,  and  without  any  act  to  warrant  it ;  and  he 
is  not  bound  to  take  legal  measures  to  have  the  use  of 
the  former  name  of  tlie  firm  discontinued.  Persons 
must  inquii'C,  and  know,  at  their  peril,  who  are  truly 
designated  by  the  firm.^     A  dormant  partner  may  with- 


•  Godfrey  v.  TunibuU,  1  Esp.  N.  P.  371.  Parkin  v.  Carruthers,  dibid. 
248.  Gorliara  v.  Thompson,  Pcolie^s  N.  P.  Cos.  42.  Graham  r,  Hope, 
ibid.  154.  Leeson  v.  Holt,  1  Starldc^s  Rrp.  186.  Jonkins  r.  Blizard,  ibid, 
420.  WiHiams  r.  Keats,  2  Starkics  Rep.  290.  Wright  v.  Puliiam,  2  Ckkty, 
121.  Rooth  c.  Q,uin,  1  Price's  Bey.  193.  Lansing  c.  Ten  Eyck,  2  Jb^iw. 
Ucp.  300.  Ketcham  v.  Clark,  6  ibid.  144.  Graves  r.  Merry,  6  C'oi/wrs 
Rep.  701.  Martin  v.  Walton,  1  M' Cord's  Rep.  16.  Bank  of  South  Caro-. 
lina  V.  Humphreys,  ibid.  388.  Whitman  v.  Leonard,  3  Pick.  Rep.  177. 
Prentiss  v,  Sinclair,  5  Vermont  Rep.  149. 

^  Griswold  v.  Waddington,  IbJohns.  Rcp.57.    IQ  Johns.  Rep.  494. 

«  Williams  v.  Keats,  2  Slarkin's  Rep.  290.    Brown  v.  Leonard,  2  ChiUtfs 
Rep.  120. 

•*  Newsome  v.  Coles,  2  Campf^.  Rep.  617. 
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draw  without  giving  public  notice  of  the  dissolution  of 
the  partnership ;  for,  being  unknown  as  a  partner,  the 
firm  was  not  trusted  on  his  account,  and  he  is  charge- 
able only  for  debts  contracted  during  the  time  he  was 
actually  a  partner.*    If  a  partner  retires  without  notice, 
he  is  not  liable  for  a  partnership  debt  contracted  after- 
wards with  a  person  who  never  knew  he  was  a  partner, 
and  when  he  was  not  so  notorious  as  a  partner,  as  to  raise 
a  presumption  of  that  knowledge.^    In  the  case  of  an 
infant  partner,  his  acts  and  contracts  are  of  course  void- 
able ;  but  if,  on  arriving  at  full  age,  the  infant  does  not 
disaffirm  the  partnership,  and  give  notice  of  it  to  those 
widi  whom  the  partnership  have  had  dealings,  he  will  be 
responsible  for  subsequent  debts  contracted  on  the  credit 
of  the  partnership.     The  ground  of  the  rule  is,  that  the   . 
infant  acted  as  partner  during  his  infancy,  and  when  he 
comes  of  age  he  neglects  to  inform  the  world  that 
•he  is  not  a  partner,  and  suffers  it  to  deal  under    *69' 
mistake  and  delusion.® 

Having  thus  far  collected  and  reviewed  the  general 
principles  which  constitute  the  law  of  partnership,  and 
followed  those  principles  into  their  practical  details,  the 
plan  of  these  lectures  will  not  permit  me  to  go  more  mi- 
nutely into  the  subject,  or  to  consider  the  legal  and 
equitable  remedies  which  exist  between  partners,  and 
between  them  and  third  persons,  in  relation  to  the  va- 
rious rights  and  duties  which  belong  to  the  association. 
The  questions  arising  upon  those  remedies,  and  par- 


•  Evans  ».  Drummond,  4  Esp.  N.  P.  Rep.  89.  Armstrong  v.  Hussey,  12 
Serg.  if  Ratplc,  315.  Heath  v.  Sansom,  1  Neciile  8f  Manning,  104.  45.  ^ 
Adolp.  172.  S.  C.  It  seenis  to  be  the  doctrine  of  tlie  cixse  of  Flvans  v. 
Dnimmond,  and  especially  of  that  of  Thompson  v.  Percival,  3  Nemlle  Sf 
Mttmmigf  167.,  that  if  a  creditor  of  a  dissolved  pcirtnership  accejjts  for  his 
debt  the  negotiable  paper  of  the  acting  partner  who  continues  the  business^ 
and  who  has  charge  of  tlie  effects  aiid  of  the  settlement  of  tlie  concern,  it  i& 
evidence  of  an  agreement  to  discharge  the  retiring  partner. 

»•  Carter  v.  Whalley,  I  B.  8;  Adolp.  11.    1  Lloyd  Sf  Wdsby,  297.  S.  C. 

*  Goode  tJ.  Harrison,  5  Bamw.  Sf  Aid.  147. 
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indispensable  use  in  the  remittance  of  the  value  of 
money  between  distant  places,  without  risk  and  expense, 
that  foreign  commerce  cannot  conveniently  be  carried 
on  without  them.  They  grew  into  use  on  the  coasts  of 
the  Mediterranean  in  the  fourteenth  century.*  As  they 
serve  the  purposes  of  cash,  and  facilitate  commerce,  and 
are  the  visible  representatives  of  large  masses  of  pro- 
perty, they  may  truly  be  said  to  enlarge  the  capital  stock 
of  wealth  in  circulation,  as  well  as  increase  the  trade  of 
the  country. 

Promissory  notes  are  governed  by  the  rules  that  apply 
to  bills.  The  statute  of  3d  and  4th  Anne,  made  pro- 
missory notes  payable  to  a  person,  and  to  his  order,  or 
bearer,  negotiable  like  inland  bills,  according  to  the  cus- 
tom of  merchants.  That  statute  has  been  generally 
adopted  in  this  country,  either  formally,  or  in  effect,  and 

promissory  notes  are  every  where    negotiable.^ 
♦73     The  effect  of  the  statute  *is  to  make,  notes,  when 

negotiated,  assume  the  shape  and  operation  of  bills, 


90  cautious  as  to  take  security  from  Pasion  for  the  money  advanced^ipon 
the  bill,  and  to  whom  he  might  have  recourse  if  the  governor  of  ifntus 
should  not  honour  the  draft,  and  the  young  Pontian  should  fail. 

•  In  1394,  tlie  city  of  Barcelona,  by  ordinance,  regulated  the  acceptance 
of  bills  of  exchange ;  and  the  use  of  them  is  said  to  h^ve  been  introduced 
into  western  Europe  by  the  Lombard  merchants,  in  the  thirteenth  century. 
M.  Boucher  received  from  M.  Legou  Deflaix,  a  native  of  India,  a  memoir, 
showing  that  bills  of  exchange  were  known  in  India  from  the  most  high 
antiquity.  But  tlie  ordinance  of  Barcelona  is,  perhaps,  the  earliest  au- 
thentic document  in  tlie  middle  pges  of  the  establishment  and  general  cur- 
rency of  bills  of  exchange.  {Canstdat  de  la  Mer,  par  BoucheVf  torn.  i.  614. 
620.)  M.  Merlin  says,  tlie  edict  of  Louis  XI.  of  1462,  is  the  earliest  French 
ecji'^'t  on  the  subject*,  and  he  attributes  the  invention  of  bills  of  exchange  to 
the  Jews,  when  they  retired  from  France  to  Lombardy.  Tlie  Italians,  and 
merchants  of  Amsterdam,  first  established  the  use  of  them  in  France.  Re- 
pertoire de  Jurisprudcnt!e,  tit.  Lettre  et  BiUel  de  Change,  sec.  2.  In  England, 
reference  was  made,  in  the  statute  of  5  Rich.  II.  c.  2.  to  the  drawing  of 
foreign  bill.s.    This  was  in  the  year  1381. 

b  By  the  N.  Y.  Revised  Statutes,  vol.  i.  768.  sec.  1 — 6.  promissory  notes 
payable  in  money  to  any  person,  or  to  the  order  of  any  person,  or  to  bearer, 
arc  negotiable  in  like  manner  as  inland  bills  of  exchange,  according  to  the 
custom  of  merchants.    The  payee  and  endorsee  of  evci-y  such  note,  pay  a- 
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and  to  render  the  analogy  between  them  so  strong,  that 
the  rules  established  with  respect  to  the  one,  apply  to 
the  other.*  It  waa  a  question  much  discussed  before 
the  statute  of  Anne,  whether  notes  were  not,  by  the  prin- 
ciples of  the  law  merchant,  to  be  treated  as  bills,  and 
Lord  Holt  vigorously  and  successfully  resisted  every 
such  attempt.**  The  history  of  that  struggle  is  no  longer 
interesting ;  but  there  is  no  doubt  that  promissory  notes 


blc  to  them  or  their  order,  and  the  holder  of  every  such  note,  payable  to 
bearer,  may  sue  thereon  in  like  manner  as  in  cases  of  inland  bills  of  ex-v 
change.  If  such  notes  are  made  payable  to  the  order  of  the  maker,  or  to 
the  order  of  a  fictitious  person,  and  be  negotiated  by  the  maker,  they  have 
^e  same  effect  and  validity,  as  if  made  payable  to  bearer.  Promissory 
notes  ore  negotiable  throughout  the  Union,  and  the  endorsee  can  sue  in  his 
own  name.  Notes  negotiable  where  made,  aire  negotiable  every  where. 
This  is  ao  held  in  England  and  in  tliis  country,  under  the  statute  of  3  and  4 
Anne,  and  its  substitute.  Milne  v.  Graham,  1  Bamw.  Sp  Cress.  192. 
Hatcher  v.  M'Morine,  4  Det>.  N.  C.  Rep.  122.  So,  if  a  note  or  debt  be 
assigned  or  endorsed  abroad,  and  be  suable  in  the  name  of  the  assignee 
by  the  law  of  the  country  where  it  was  assigned  or  endorsed,  it  would  seem 
to  be  the  better  opinion  in  England,  that  tlie  assignee  might  sue  there  in  his 
own  name,  upon  the  assignment,  as  creating  a  right  of  action  in  him,  and 
which  it  does  upon  tlie  application  of  the  doctrine  of  the  lex  loci  contractus. 
Inncs  ».  Dunlop,  8  Termy  595.  O'Callaghan  v.  Thomond,  3  TawnUmj  82. 
In  Massachusetts,  Connecticut,  Ohio,  South  Carolina,  Alabama,  and  most 
of  the  states,  the  endorsee  has  all  the  privileges  of  an  endorsee  under  tlie 
law  merchant.  But  in  Vermont,  New-Jersey,  Pennsylvania,  Virginia,  Ken- 
tacky,  and  Indiana,  his  rights,  under  the  law  merchant,  are  to  be  taken  with 
some  qualification,  and  especially  in  the  two  states  last  mentioned.  See 
GnjfdCs  Law  Register j  passim.  1  Minor's  Alabama  Rep.  5.  296.  As  the 
English  statute  has  not  been  atiopted  in  Virginia,  the  last  assignee  of  a  pro- 
miwory  note  cannot  maintain  an  action  against  a  remote  endorser,  there 
being  neither  consideration  nor  privity.  Dunlop  r.  Harris,  5  Ca//,  16.  In 
New-Hampshire,  the  statutes  of  9  and  10  William  HI.,  and  3  and  4  Anne, 
respecting  inland  bills  and  promissory  notes,  were  re-enacted  during  the 
colony  administration.  In  Indiana,  promissory  notes  payahU  at  a  chartered 
hank  teilhin  the  stutej  are  by  statute  placed  on  tlie  same  footing  as  inland 
bills  of  exchange  by  the  law  merchant.  But  other  promissory  notes  are 
not  governed  by  the  law  merchant,  which  has  never  been  applied  in  that 
«tale  by  statute  'to  them.  Bullitt  v.  Scribner,  1  Blackford's  Ind.  Rep.  14. 
The  Ux  mercalofiaj  applicable  to  foreign  and  inland  bills  of  exchange,  is 
considered  to  be  adopted  in  Indiana  as  part  of  the  common  law  of  England, 
which  has  been  adopted  by  statute.     Piatt  v.  Eads,  ]  ibid.  81. 

•  Heylyn  v.  Adamson,  2  Burr.  Rep.  669.     Brown  v.  Harraden,  4  Term 
%.148. 

*  Gierke  v.  Martin,  2  Lord  Raym.  757. 
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were  recognised  as  mercantile  instruments,  and  a  spe^ 
cies  of  bills  of  exchange,  by  the  canon  law,  and 
*74     the  usage  of  trade  ;  and  even  by  the  ♦French  or- 
dinance of  1673,  long  before  Lord  Holt  asserted 
them  to  be  of  late  Enghsh  invention." 

My  ol)ject  in  the  present  lecture  is  to  endeavour  to 
take  a  comprehensive,  and,  at  the  same  time,  precise 
and  accurate  view  of  the  general  doctrine,  and  most 
material  rules  relative  to  bills  and  notes  ;  and  lo  effect 
this  purpose,  I  shall  point  out  their  essential  qualities ; 
the  rights  of  the  holder ;  the  negotiation  of  them,  and  the 
requisite  steps  to  fix  tlie  responsibility  of  the  several 
parties  whose  names  are  upon  the  paper. 

(2.)  Of  the  essential  qualities  of  nigotiable  paper, 
A  bill  of  exchange  is  a  v^itten  order  or  request,  and 
a  promissory  note  a  written  promise,  by  one  person  to 
another,  for  the  payment  of  money,  absolutely,  and  at 
all  events.^  If  A.,  living  in  New-York,  wishes  to  receive 
1000  dollars,  which  await  his  orders  in  the  hands  of  B., 
in  London ;  he  applies  to  C,  going  from  New-York  to 
London,  to  pay  him  1000  dollars,  and  talie  his  draft  on 
B.  for  tliat  sum,  payable  at  sight.  This  is  an  accommo- 
dation to  all  parties.  A.  receives  his  debt  by  transfer- 
ring it  to  C,  who  carries  his  money  across  the  Atlantic, 
in  the  shape  of  a  bill  of  exchange,  without  any  danger 


»  The  pragmatic  of  Pope  Pius  V.  De  CawbiiSy  as  early  as  1671,  is  men- 
tioned by  Mr.  Thi  Ponceau,  in  his  dissertation  on  the  Naturt  and  Extent  of 
die  Jurisdictum  of  the  Courts  of  the  United  States,  p.  122.  as  proof  of  tlie  early 
recognition  of  notes  as  negotiable  instruments  within  the  custom  of  mer- 
chants. 1  would  also  refer  to  the  appendix  to  1  Cranch^s  Reports,  for  a  very 
elaborate  argument,  in  favour  of  the  position,  that  at  common  law,  and  be- 
fore the  statute  of  Anne,  an  endorsee  of  a  promissory  note  could  sue  a 
remote  endorser. 

b  This  definition  is  taken  from  Bayley  on  Bills,  p.  1.  which  is  a  concise, 
clear,  and  accurate  production.  The  American  edition,  published  at  Bos- 
ton, in  1826,  is  enriched  with  all  tlie  English  and  American  decisions  in  its 
very  copious  notes. 
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or  risk  in  the  transportation ;  and  on  his  arrival  at  Lon- 
don, he  presents  the  bill  to  B.,  and  is  paid.  This  is 
the  •plain  and  familiar  illustration  of  this  mode  of  *75 
reniittance,  given  by  Sir  Wm.  Blackstone  ;  and  the 
practice  is  so  very  convenient,  and  suggests  itself  so  rea- 
dily, and  gives  such  extension  to  credit,  and  circulation  to 
capital,  that  it  would  seem  almost  impossible  that  it  should 
not  have  been  in  use  in  the  earliest  periods  of  commerce. 
A.,  who  draws  the  bill,  is  called  the  drawer,  B.,  to  whom 
it  is  addressed,  is  called  the  drawee,  and,  on  acceptance, 
he  becomes  the  acceptor.  C,  to  whom  the  bill  is  made 
payable,  is  called  the  payee,^  As  the  bill  is  payable  to 
C,  or  his  order,  he  may,  by  endorsement,  direct  the  bill 
to  be  paid  to  D. ;  and,  in  that  case,  C.  becomes  the  en- 
dorser j  and  D.,  to  whom  the  bill  is  endorsed,  is  called  the 
endorsee,  or  holder*  A  check  partakes  more  of  the  cha- 
racter of  a  bill  of  exchange  than  of  a  promissory  note. 
It  is,  in  form  and  effect,  a  bill  of  exchange.  It  is  not  a 
direct  promise  by  the  drawer  to  pay,  but  it  is  an  under- 
taking, on  his  part,  that  the  drawee  shall  accept  and 
pay,  and  the  drawer  is  answerable  only  in  the  event  of 
the  failure  of  the  drawee  to  pay.  A  check  payable  to 
bearer  passes  by  delivery,  and  the  bearer  may  sue  on  it 
as  on  an  inland  bOl  of  exchange.** 

A  bill  or  note  is  not  confined  to  any  set  form  of  words. 
A  promise  to  deliver,  or  to  be  accountahle,  or  to  be  respon- 
sible for  so  much  money,  is  a  good  biU  or  note ;  but  it 
must  be  exclusively  and  absolutely  for  the  payment  of 
money.*  In  England,  negotiable  paper  must  be  for  the 
payment  of  money  in  specie,  anil  not  in  bank  notes.**  In 
this  country  it  has  been  held,  that  a  note  payable  in  bank 


■  All  instruraent  may  be  a  bill  of  exchange,  tlioiigli  tlie  firawer  and 
drawee  be  the  same  person.     Ilancy  v.  Kay,  9  Bamto.  ^  Cress.  356. 

*»  Cruger  r.  Armstrong,  3  Johns.  Cos.  5.  Conroy  p.  WuiTcn,  ihid.  259. 
Woods.  V.  Sclirocder,  4  Harr.  8f  Johns.  27(5. 

^  Mon-is  ».  Lee,  2  Lord  Rnyin.  1396.  8  Mod.  licp.  362.  Str.  629.  Martiu 
V.  CLauntry,  6'/r.  1271.    Thomas  v.  Rooea,  7  Johns.  Rtp.  461. 

^  payley  an  Bills,  edit.  Boston,  l8'<iGj  p.  6. 
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bills  was  a  good  negotiable  note  within  the  statute,  if 
•76    confined  to  a  species  of  paper  universally  •current 

as  cash-*  But  the  doctrine  of  these  cases  has  been 
met  and  denied,**  and  I  think  the  weight  of  argument  is 
against  them,  and  in  favour  of  the  English  rule.  It  is 
essential  that  the  bill  carry  with  it  a  personal  credit, 
given  to  the  drawer  or  endorser,  and  that  it  be  not  con- 
fined to  credit  upon  any  future  or  contingent  event  or 
fund.  The  payment  must  not  rest  upon  any  contingency, 
except  the  failure  of  the  general  personal  credit  of  the 
person  drawing  or  negotiating  the  instrument.*^  It  would 
perplex  the  conmiercial  transactions  of  mankind,  if  pa- 
per securities  of  this  kind  were  encumbered  with  con- 
ditions and  contingencies,  and  if  the  persons  to  whom 
they  were  offered  in  negotiation,  were  obliged  to  inquire 
when  those  uncertain  events  would  probably  be  reduced 
to  a  certainty.  But  if  the  event  on  which  the  instrument 
is  to  become  payable,  be  fixed  and  certain,  and  must 
happen,  as  if  the  biU  be  drawn  payable  six  weeks  after 
the  death  of  the  maker's  father,  it  is  a  good  bill,  and  it 

is  of  no  consequence  how  long  the  payment  is  to 
•77    be  postponed.**    Nor  is  it  necessary  *that  the  note 

should  be  made  at  home.     Foreign,  as  well  as  in- 
land notes,  are  equally  negotiable  within  the  statute  of 


»  Keith  V.  Jones,  9  Johns.  Rep.  120.    Judah  v.  Harris,  19  ibid.  144. 

b  M'Cormick  v.  Trotter,  10  Serg.  Sf  Rawle,  94. 

«  Dawkes  v.  De  Lorane,  3  WUs.  Rep.  207.  Beardesley  v.  Baldwin, 
2  Sir.  Rep.  1151.  Roberts  v.  Peake,  1  Burr.  323.  In  Palmer  v.  Pratt, 
9  Moore's  Rep.  C.  B.  it  was  held,  that  a  bill  of  exchange  drawn  upon  a  con- 
tingency was  void ;  but  a  bill  may  be  accepted  upon  a  contingency. 

«•  Cook  V.  Colehan,  Sir.  Rep.  1217.  It  is  even  held,  that  a  note  payable 
within  two  months  after  such  a  ship  is  paid  oft',  is  a  good  negotiable  note, 
as  the  event  is  morally  certain  ;  (Andrews  v.  Franklin,  Sir.  Rep.  24.)  but 
I  should  think  such  a  reference  was  not  sufticiently  certain,  and  that  tJie 
case  might  well  have  been  questioned,  if  it  had  not  been  subsequently  con- 
firmed in  1  }VUs.  Rep.  2C2.  3  iltid.  213.  The  numerous  English  and  Ame- 
rican cases  all  going  to  the  support  of  this  one  general  proposition,  that 
the  money  mentioned  in  the  instrmnent  must  be  payable  absolutely,  and 
at  all  events,  and  not  made  to  depend  on  any  uncertainty  or  contingency, 
are  diligently  and  accurately  collected  in  Bayley  on  BillSf  edit.  Bcstofit  1826, 
p.  8—15.  and  ChiUy  on  Bills,  edit.  Phil.  1826,  p.  42—50. 
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Anne  ;*  and  a  promissory  note  made  in  England,  and 
transferred  by  endorsement  or  delivery  in  a  'foreign 
country,  to  a  party  taking  it  there  for  value,  gives  a 
title  which  may  be  asserted  in  England.^ 

The  instrument  must  be  made  payable  to  the  payee, 
and  to  his  order  or  assigns,  or  to  hearer,  in  order  to  render 
it  negotiable.  It  must  have  negotiable  words  on  its 
face,  showing  it  to  be  the  intention  to  give  it  a  transfer- 
able quality.  Without  them  it  is  a  valid  instrument  as 
between  the  parties,  and  is  entitled  to  the  allowance  of 
the  three  days  of  grace,  and  may  be  declared  on  as  a 
promissory  note  within  the  statute.  But  if  it  wants  ne- 
gotiable words,  it  cannot  be  transferred,  or  negotiated, 
so  as  to  enable  the  assignee  to  sue  upon  it  in  his  own 
name.*  If  the  name  of  the  payee  or  endorsee  be  left 
blank,  any  bona  fide  holder  may  insert  his  own  name  as 
payee.** 

It  is  usual  to  insert  the  words  vdlice  received^  in  a  bill 
or  note,  but  they  are  unnecessary,  and  value  is  implied 
in  every  bill,  note,  acceptance,  and  endorsement.  These 
words  are  not  usual  in  checks,  which  are  nego- 
tiable, like  inland  bills,  and  are  •governed  by  the  *78 
Bame  rules.®    Nor  is  it  necessary  that  the  maker 


*  Milne  v.  Graham,  1  Bamw.  Sf  Cress.  192.  Bentley  v.  Nortliouse,  I 
Moody  Sf  MaJkin,  66.     Vide  S.  P.  Supra^  p.  72.  note  b. 

*»  De  la  Chaumette  v.  the  Bank  of  England,  9  Bamw.  Sf  Cress.  208.  But 
this  point  seems  to  be  still  contested.  See  a  discussion  of  it  in  the  London 
Law  Magazine^  No.  7.  p.  117. 

<=  Hiil  r.  Lewis,  1  Salk.  Kejf.  132.  Burchell  v.  Slocock,  2  Lord  Raym. 
1545.  Smith  v.  Kendall,  6  Term  Rep.  123.  Rex  v.  Box,  6  Taunt.  Rep. 
^Qo.  Mayser  v.  Whitaker,  9  Bamw.  8f  Cress.  409.  £x  parte  Robinson,  ]  Dea- 
con Sf  ChiUiff  275.  Gerard  v.  La  Coste,  1  Dallas^  Rep.  194.  Downing  v. 
Backentoes,  3  Caines*  Rep.  137.  In  Gadcomb  t;.  Johnson,  1  Vermont  Rep. 
196.,  it  was  held,  that  tlie  endorsee  of  a  note  not  negotiable,  was  neverdie- 
]tf»as  bound  to  follow  the  rulei*  of  the  law  merchant,  in  making  tlie  demand 
of  payment,  and  giving  notice  of  non-payment. 

*  Cruchley  v.  Clarance,  2  Maule  8f  Selw.  90. 

«  Popplewcll  V.  Wilson,  1  Sir.  Rep.  264.  Emery  v.  Bartlett,  2  Lord  Rayin. 
1555.  Boohui  T.  Sterling,  7  Term  Rep.  423.  White  v.  Ledwich,  cited  in 
Ba§l^otiBiUs,^. 

Vol.  m.  11 
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should  subscribe  his  name  at  the  bottom  of  the  note ;  and 
it  is  sufficient. if  the  maker's  name  be  in  any  part  of  the 
note,  as  if  it  should  run,  J,  A.  jB.,  promise  to  pay  C.  D-,  or 
ordcTj  one  hundred  dollars.^  This  is,  however,  so  much 
out  of  the  common  course,  that  a  note  wanting  the  usual 
subscription  would  be  deemed  imperfect,  and  it  would, 
in  point  of  fact,  destroy  its  currency,  and  the  public 
would  very  reasonably  conclude,  that  the  note  had  been 
left  unfinished,  and  had  got  into  circulation  by  fraud  or 
mistake-  If  the  note  be  payable  to  B-,  or  bearer,  it  need 
not  be  endorsed ;  and  it  is  the  same,  in  effect,  as  if  the 
name  of  B.  had  been  omitted.  The  bearer  may  sue  in 
his  own  name ;  and  if  his  right  and  title,  or  the  consi- 
deration be  called  in  question,  he  must  then  show  that 
he  came  by  the  note  bona  fide,  and  for  a  valuable  con- 
sideration.** So,  a  bill  or  note,  payable  to  a  fictitious 
person,  may  be  sued  by  an  innocent  endorsee,  as  a  note 
payable  to  bearer ;  and  such  a  bill  or  note  is  good  against 
the  drawer  or  maker,  and  will  bind  the  acceptor,  if  the 
fax^t  that  the  payee  was  fictitious  was  known  to  the 
acceptor.* 

(3.)   Of  the  rights  of  the  holder. 

Possession  is  prima  facie  evidence  of  property  in  nego- 
tiable paper,  payable  to  bearer,  or  endorsed  in  blank, 
and   such  a  bona  fide  holder   can   recover  upon 
•79     the  paper,  though  it  *came  to  him  from  a  person 
who  had  stolen  or  robbed  it  from  the  true  owner, 
provided  he  took  it  innocently,  in  the  course  of  trade, 


•  Taylor  v.  Dobbins,  1  Str.  Rep.  399.  Elliott  v.  Cooper,  2  Lord  Raym. 
1576. 

>  Grant  v.  Vaughan,  3  Burr.  Rep.  1516.  Bowen  v.  Viel,  18  Martinis  Louis. 
Rep.  565. 

«  Collins  r.  Emctt,  1  H.  Blacks.  Rep.  313.  Minet  v.  Gibson,  3  Term  Rep. 
481.  1  H.  Blacks.  Rep.  569.  Tatlock  v.  Harris,  3  Term  Rep.  174.  Hunter 
r.  Blodgctt,  2  Ytates'  Rep.  480.     Foster  r.  Shattuck,  2  N.  H.  Rep.  446. 
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for  a  valuable  consideration,  and  under  circumstances 
of  due  caution;  and  he  need  not  account  for  his  posses- 
sion of  it  unless  suspicion  be  raised.*  This  doctrine  is 
founded  on  the  commercial  policy  of  sustaining  the  credit 
and  circulation  of  negotiable  paper.  Suspicion  must  be 
cast  upon  the  title  of  the  holder,  by  showing  that  the  in- 
strument had  got  into  circulation  by  force  or  fraud,  before 
the  anus  is  cast  upon  the  holder  of  showing  the  considera- 
tion he  gave  for  it.**  So  much  protection,  for  the  sake 
of  trade,  is  given  to  the  holder*of  negotiable  paper,  who 
receives  it  fairly  in  the  way  of  business,  that  he  can 
recover  upon  it,  though  it  has  been  paid,  if  he  received 
it  before  it  fell  due-  Where  one  has  done  a  mercantile 
act,  said  Lord  Ch.  Baron  Gilbert,  he  subjects  himself  to 
mercantile  law.*^  If,  however,  it  appears  by  proof  or 
admission  that  the  agent  to  whom  a  negotiable  note  is 
endorsed  for  the  use  of  his  principal,  has  no  interest  in 
it,  he  cannot  sue  and  recover  upon  it  in  his  own  name.** 
There  are  but  two  cases  in  which  a  bill  or  note  is  void 
in  the  hands  of  an  innocent  endorsee  for  valuable  consi- 
deration; and  these  cases  are,  when  the  consi- 
deration in  the  instrument  is  money  'won  at  play,  *80 
or  it  be  given  for  a  usurious  debt.  The  English 
statutes  against  usury  and  gaming  (and  which  have  been 


•  Miller  t>.  Race,  1  Burr.  Rep.  452.  Grant  ©.Vaughan,  3  ibid.  1516.  Pea- 
cock V.  Rhodes,  Doug.  Rep.  633.  King  v.  Milson,  2  Campb.  N.  P.  5. 
Solomona  v.  The  Bank  of  England,  13  East's  Rep.  135.  in  notis.  Cruger 
V.  Armatrong,  3  Johns.  Cos.  5.  Conroy  v.  Warren,  ibid.  259.  Thurston  v. 
M'Kown,  6  Mass  Rep.  428.  A  note  payable  to  A.  B.,  or  bearer ^  may  be  sued 
in  the  Dame  of  a  bona  fide  bearer,  witliout  endorsement.  See  Matthews  v. 
Hall,  1  Vermont  Rep.  316.,  where  the  cases  on  the  subject  arc  thoroughly 
considered. 

^  Collins  V.  Martin,  1  Bos.  Sf  Pull.  648.  Reynolds  v.  Chettle,  2  Campb. 
*V.  P.  596.  Munroe  v.  Cooper,  5  Pick.  412.  So,  if  there  was  no  ori- 
ginal consideration  for  the  #111,  the  holder  must  show  that  eitlier  he  or  the 
<>riginal  endorsee  gave  value  for  it.  Thomas  r.  Newton,  2  Carr.  ^  Paynt^  606. 

•  GiJEberVs  Lex  PraUoria,  288,  289. 

•  Thatcher  v.  Winslow,  5  Mason^  58. 
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adopted  generally  throughout  the  United  States)  are  pe- 
remptory, and  malce  the  bill  or  note  absolutely  void.* 
The  same  rule  would,  of  course,  apply  to  every  case  in 
which  the  contract  is  by  statute  declared  absolutely  void. 
As  between  the  original  parties  to  negotiable  paper, 
these  provisions  in  favour  of  the  bona  fide  assignee  do  not 
apply,  and  the  consideration  of  a  bill,  note,  or  check,  may 
be  inquired  into.  It  may  be  inquired  into  between  the 
malcer  and  payee,  and  between  the  endorser  and  endorsee, 
and  the  consideration  of  <he  endorsement  also  may  be 
shown,  for  the  latter  are,  in  this  view,  treated  as  original 
parties.**  The  rule  equally  applies  when  the  endorsee  took 
the  paper  with  notice  of  the  illegal  consideration,  or  of  the 
want  of  it,  or  of  any  circumstances  which  would  have 

avoided  the  note  in  the  hands  of  the  endorser  f  or 
•81     when  taken  not  in  the  course  of  mercantile  •business, 

or  after  it  was  due,  or  under  circumstances  which 
ought  to  have  led  to  an  inquiry.**     It  was  admitted,  in 


*  Bowyen  v.  Bampton,  Str.  Rep.  1155.  Lord  Mansfield,  in  Peacock  t. 
Rhodes,  Doug.  Rep.  636.  Lowe  v.  Walker,  ibid.  736.  Ackland  v.  Pearce, 
2  Campb.  N.  P.  599.  Since  the  above  decisions,  tlie  statute  of  58  Geo.  III. 
c.  98.  was  passed,  which  protects  bills  and  notes  in  tlie  hands  of  an  endorsee, 
for  valuable  consideration,  and  without  notice,  though  founded  on  usury ; 
and  as  there  seema  to  be  a  strong  disposition,  at  tiie  present  day,  to  free 
usury  from  civil  impediments,  it  is  probable  there  is  a  relaxation  on  this 
point  in  some  parts  of  this  country.  The  provisions  of  that  statute  on  this 
point  have  been  adopted  in  the  N.  Y.  Revised  Statutes,  vol.  i.  772.  sec.  5. 

*»  De  Bras  v.  Forbes,  1  Esp.  N.  P.  Rep.  117.  Ashhurst,  J.,  2  Term  Rep. 
71.  Herrickr.  Carman,  10  Johnson,  224.  Hill  r.  Ely,  5  Serg.  S^  RauUj 
363.  Johnson  v.  Martinus,  4  Hoisted,  144.  Hill  v.  Buckminster,  5  Pick. 
391.  Lawrence  v.  Stonington  Bank,  6  Conn.  Rep.  521.  In  this  last  case 
it  was  held,  that  if  the  holder  received  the  bill  witliout  consideration, 
as  where  successive  endorsees  were  merely  agents  of  the  drawer,  for  the 
collection  and  transmission  of  the  money,  he  is  said  to  be  in  privity  with 
the  first  holder,  and  is  accountable  for  the  proceeds  of  the  bill. 

«  Steers  v.  Lashley,  6  Term  Rep.  61.  Wiffcn  v.  Roberts,  1  Esp.  N.  P. 
261.     Perkins  v.  Challis,  1  N.  H.  Rep.  254.        ^ 

^  Brown  v.  Davis,  3  Term  Rep.  80.  Down  r^ialling,  4  Barntc.  S^  Cress. 
330.  Aycr  v.  Hutchins,  4  Mass.  Rep.  370.  Thompson  r.  Hale,  6  Pick. 
259. 
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Bay  V.  Coddingtoriy^  that  negotiable  paper  could  be  as- 
signed or  transferred  by  an  agent,  or  any  other  person, 
fraudulently,  so  as  to  bind  the  tnie  owner  as  against  the 
holder,  if  it  was  taken  by  him  in  the  usual  course  of 
trade,  and  for  a  fair  and  valuable  consideration,  without 
notice  of  the  fraud.     But  it  was  held,  that  if  the  paper 
be  not  negotiated  in  the  usual  course  of  business,  nor 
in  payment  of  any  antecedent  and  existing  debt,  nor  for 
cash,  or  property  advanced  upon  it,  nor  for  any  debt 
created,  or  responsibility  incurred,  upon  the  credit  of  the 
note,  but  was  taken   from  the  agent  of  the  owner  of  the 
note  after  he  had  stopped  payment,  and  as  security 
against  contingent  responsibilities  previously  incurred, 
the  rights  of  the  true  owner  w^ere  not  barred.     Such  a 
case  did  not  come  within  the  reason  or  necessity  of  the 
rule  which  protects  the  purchaser  of  paper  fraudulently 
assigned,  because  it  was  not  a  case  in  the   course  of 
trade,  nor  was  credit  given,  or  responsibility  assumed, 
on  the  strength  of  the  paper.     Li  any  case  in  which  the 
endorsee  takes  the  paper  under  circumstances  which 
might  reasonably  create  suspicions  that  it  w-as  not  good, 
he  takes  it  at  his  peril.     The  rule  is  usually  applied  to 
the  case  of  notes  over  due,  but  the  principle  is  of  general 
application.''      In    Gill  v.  Cubitt,''  the  Court  of  K.  B. 
made  a  strong  application  of  the  principle,  and  held, 
that  if  an  endorsee  takes  a  biU  heedlessly,  and  without 
due  caution,  and  under  circumstances  which  ought 
to  have  excited  the  suspicions  *of  a  prudent  and     •82 
careful  man,  the  maker  or  acceptor  may  be  let  in 
to  his  defence.     It  w^as  deemed  material  for  the  interests 


•  5  Johns.  Ch.  Rep.  56. 

^  Ayer  V.  Hutchins,  4  Mass.  Rep.  370.    Napier  v.  Elam,  6  Verger's  Tenn. 
V 108.     Hunt  ».  Sandford,  ibid.  387. 

^  ^  ^amuf.  Sf  Cress.  466.  See,  also,  to  the  same  point,  Beckwith  v. 
Corrall,  2  Carr.  Sf  Pa^nt,  261.  Snow  v.  Peacock,  3  Bingham,  406. 
^^«»ge  t>.  Wigney,  6  ibid.  677.  Slater  t.  West,  1  Dawson  ^  Lloyd,  15. 
^^^y  ©.  Crockford,  10  Bingham,  243. 


82  OF  PERSONAL  PROPERTY.        [Part  Y. 

of  trade,  that  a  person  should  be  deemed  to  take  nego- 
tiable paper  at  his  peril,  if  he  takes  it  from  a  stranger 
without  due  inquiry  how  he  came  by  the  bill.  He  is 
bound  to  exercise  a  reasonable  caution,  which  prudence 
would  dictate  in  such  a  case ;  and  it  is  a  question  of 
fact  for  a  jury,  whether  the  owner  of  the  lost  or  stolen 
biU  had  used  due  diligence  in  apprizing  the  public  of  the 
loss,  and  whether  the  purchaser  of  the  paper  had,  under 
the  circumstances  of  the  case,  exercised  a  reasonable 
discretion,  and  acted  with  good  faith  and  sufficient  cau- 
tion, in  the  receipt  of  the  bill.  The  doctrine  of  Lord 
Kenyon,  in  Lawson  v.  Weston,*'  that  the  bona  Jide  pur- 
chaser of  a  lost  bill,  was  at  all  events  to  recover,  is 
expressly  overruled.  This  new  doctrine,  imposing  upon 
the  owner  due  diligence  in  giving  to  the  public  notice  of 
the  loss,  and  upon  the  purchaser  of  the  bill  due  caution 
and  inquiry,  is  supposed  to  be  calculated  to  increase  the 
circulation  and  security  of  negotiable  paper,  and  to 
render  it  more  difficult  for  thieves  and  robbers  to  pass  it 
ofF.»' 

(4.)  Of  the  acceptance  of  the  bill. 

There  is  no  precise  time  fixed  by  law  in  which  bills 
^  payable  at  sight,  or  by  a  give.i  time,  must  be  presented 
to  the  drawee  for  ax^ceptance.  The  holder  need  not  take 
the  earliest  opportunity.  A  bill  payable  at  a  given  time 
after  date,  need  not  be  presented  for  acceptance  before 
the  day  of  payment ;  but  if  presented,  and  acceptance  be 


^  4  Esp.  N.  P.  56.  But  in  Backhouse  v.  Harrison,  3  Neville  8f  Mamdng^ 
188.,  the  case  required  the  endorser,  who  lost  his  bill  by  accident,  to  show 
in  his  defence,  gross  negligence  imputable  to  the  holder,  in  order  to  impeach 
his  title.  The  same  principle  was  followed  in  Crook  v,  Jadis,  3  NevUU  Sf 
Manningf  257.  2  Mylne  Sf  KeenCf  63d.,  so  that  the  case  of  Gill  v.  Cubitt, 
seems  to  be  somewhat  weakened. 

^  If  a  check  be  so  filled  up,  through  ignorance  or  carelessness,  as  to 
enable  the  holder  conveniently  to  insert  three  hundred  before  fifty,  and  the 
banker  is  thereby  misled  to  pay  the  inserted  sum,  the  loss  must  fall  on  the 
drawer  of  it,  and  not  on  the  banker.  PothieTy  Traili  du  Con.  de  Change, 
part  1.  c.  4.  sec.  99.    Young  v.  Grote,  4  Binghamf  253. 
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refused,  it  is  d^ishonoured,  and  notice  must  then  be  given 
to  the  drawer.*     A  bill  payable  sixty  days  after 
sight,  means  sixty  days  after   acceptance,  *and     •SS 
such  a  bill,  as  well  as  a  bill  payable  on  demand, 
must  be  presented  in  a  reasonable  time,  or  the  holder 
will  have  to  bear  the  loss  proceeding  from  his  default.** 

The  acceptance  may  be  by  parol,  or  in  writing,  and  \ 
general  or  special.^     Though  a  bill  comes  into  the  hands  ) 


■  Bank  of  Washington  v.  Triplett,  1  Peters'  U.  S.  Rep.  25. 
^  Marias  on  Bills,  19.     Smith  v.  Wilson,  Andrew's  Rep.  187.     Chamber- 
lyn  V.  Delarive,  2  WHs.  Rep.  353.     Muilman  v.  D'Eguing,  2  H.  Blacks.  Rep. 
565.     .4ymar  v.  Beers,  7  CowtiCs  Rep.  705.     Wallace  v.  Agry,  4  Mason, 
336.     In  this  last  case,  the  bill  wa£  drawn  in  Havana,  upon  London,  at  sixty 
days'  sight,  and  it  was  held  that  it  might  be  sent  for  sale  to  the  United 
States,  according  to  the  course  of  trade,  and  need  not  be  sent  from  Cuba  di- 
rectly to  London.    But  in  Camidgc  r.  Allenby,  6  Bamu).,  Sf  Cress.  373.,  the 
vendee  paid  vendor  of  goods  in  notes  of  a  country  bank  payable  on  demand 
to  bearer.    The  bank,  at  the  time,  had  stopped  payment,  but  the  fact  was 
unknown  to  both  parties.     The  vendor  kept  the  notes  for  a  week,  without 
circulation  or  demand  of  payment,  and  it  was  held  that  he  made  the  notes 
His  own  by  this  negligence.     The  French  Commercial  Code  requires  a  bill 
drawn  from  the  continent  or  isles  of  Europe,  and  payable  within  tlie  Eur 
Topean  possessions  of  France,  to  be  presented  within  six  months  from  the 
^late,  and  in  default,  the  holder  loses  all  recourse  over.     Code  de  Comm. 
^•1.  tit.  8.  sec.  11.     There  is  no  such  fixed  rule  in  the  English  law.     In 
Hellish  V.  Rawdon,  9  BingJuim,  416.,  it  was  held,  that  there  must  be  no  un- 
reasonable delay  in  forwarding  for  acceptance,  a  bill  drawn  on  a  person 
■broad,  and  payable  at  so  many  days'  sight.     What  would  amount  to  an 
unreasonable  delay,  so  as  to  cast  upon  the  holder  the  loss  arising  from  the 
'ailure  of  the  drawee  before  acceptance,  would  depend  upon  the  circum- 
^nces  of  the  case,  and  was  a  question  of  fact  for  a  jury. 

'^  Lumley  v.  Palmer,  Str.  Rep.  1000.     Powell  v.  Monnier,  1  Atk,  Rep. 

612.    ^y  statute  1  and  2  Geo.  IV.  c*  78.  no  acceptance  of  any  iidand  bill  of 

^change  is  sufficient  to  charge  any  person,  unless  such  acceptance  be  in 

^^^ng  on  the  bill.     So,  by  tlie  N.  Y.  Revised  Statutes,  vol.  i.  768.  sec.  6.9., 

'*"  P^^aon  within  the  state  is  chargeable  as  an  acceptor  on  a  bill  of  ex- 

cnang^^  unless  his  acceptance  be  in  writing,  signed  by  himself  or  his 

ftwrui  ^gnj.  and  the  holder  may  require  the  acceptance  to  be  upon  the 

,     »  ^»icj  a  refusal  to  comply  will  be  a  refusal  to  accept.    An  acceptance 

^'^^^^ing,  if  not  on  the  bill,  does  not  bind,  except  it  be  in  favour  of  the 

l*'"soi^    who,  on  the  faith  of  it,  received  tlie  bill.  {Ihid.  sec.  7.)     So,  an 

^'^^iitional  promise  in  writing  to  accept  the  bill,  before  it  be  drawn,  is 

p,  '^^^^ptance  in  favour  of  the  person  who  receives  tlie  bill  on  tlie  faith  of 

(.   ^     ^valuable  consideration;    {Ibid.  sec.  8.)    and  every  drawee   who 

. '^'^e*  to  return  a  bill,  within  twenty-four  hours,  to  the  holder,  shall  be 

^^^  to  have  accepted  it,  {Ihid.  sec.  11.) 
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of  a  person  with  a  parol  acceptance,  and  he  takes  it  in 
ignorance  of  such  an  acceptance,  he  may  avail  himself 
of  it  afterwards.  If  the  acceptance  be  special,  it  binds 
the  acceptor  svi  modo,  and  according  to  the  acceptance. 
But  any  acceptance  varying  the  absolute  terms  of  the 

bill,  either  in  the  sum,  the  time,  the  place,  or  the 
*84     mode  of  payment,  is  a  •conditional  acceptance, 

which  the  holder  is  not  bound  to  receive ;  and  if 
he  does  receive  it,  the  acceptor  is  not  liable  for  more 
than  he  has  undertaken.  The  doctrine  of  qualified 
acceptances  as  to  part  of  the  money,  is  spoken  of  in 
Marius  and  Molloy  ;*  and  in  the  case  of  Rowe  v.  Youngs 
in  the  House  of  Lords,  it  was  established  to  be  the  true 
construction  of  the  contract,  and  the  true  rule  of  the  law 
merchant,  that  if  a  bill  be  accepted,  payable  at  a  par- 
ticular place,  the  holder  is  bound  to  make  the  demand 
at  that  place.^  The  rule  is  also  settled,  that  a  promise 
to  accept,  made  before  the  acceptance  of  the  bill,  will 
amount  to  an  acceptance  in  favour  of  the  person  to 
whom  the  promise  was  communicated,  and  who  took 
the  bill  on  the  credit  of  it.*^  In  Coolidge  v.  Payson,^  all 
the  cases  were  reviewed,  and  it  was  held,  that  a  letter, 
written  within  a  reasonable  time  before  or  after  the  date 
of  the  bin,  describing  it,  and  promising  to  accept  of  it, 
is,  if  shown  to  the  person  who  afterwards  takes  the  bill 
upon  the  credit  of  that  letter,  a  virtual  acceptance,  and 
bindifig  upon  the  person  who  makes  the  promise.  The 
same  doctrine  was  also  held  by  the  Supreme  Court  of 
New- York  in  Goodrich  v.  Gordon,^  and  it  was  there 
decided,  that  if  a  person,  in  writing,  authorizes  another 


•  MarUis,  17. 21.    MoUoy,  b.  2.  ch.  10.  sec.  21. 
^  2Brod.  S^Bing,  16S. 

«  Miln  V.  Prest,  4  Campb.  Rep.  393. 

^  2  Wheal.  Rep.  66.     See.  also,  to  S.  P.  1  Peters'  U.  S.  Rep.  264.,  and  4 
ibid.  121. 

•  lb  Johns.  Rep.  6.     Parker  c.  Greele,  2  Wendell,  545.  S.  P.    Kendrick  v. 
Campbell,  1  Baileifs  S.  C.  Rep.  522.  S.  P. 
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to  draw  a  bill  of  exchange,  and  stipnlates  to  honour  the 
bill,  and  the  bill  be  afterwards  drawn,  and  taken  by  a 
third  party,  on  tlie  credit  of  that  letter,  it  is  tantamount 
to  an  acceptance  of  the  bill.  The  doctrine  rests  upon 
the  decision  of  Lord  Mansfield,  in  Pillans  and  Rose  v. 
Van  Mierop  and  Hopkins^^  where  he  laid  down  the  broad 
principle,  that  a  promise  to  accept,  previous  to  tbfe 
existence  of  the  *bill,  amounted  to  an  acceptance.  *85 
It  is  giving  credit  to  the  bill,  and  which  may  be 
done  as  entirely  by  a  letter  written  before,  as  by  one 
written  after  the  date  of  the  bill.  A^ parol  promise  to 
accept  a  bill  already  drawn,  or  thereafter  to  be  drawn, 
is  binding  if  the  bill  be  purchased  in  consideration  of 
the  promise.  It  is  an  original  promise,  not  coming 
within  the  objects  or  the  mischiefs  of  the  statute  of 
frauds;  but  whether  such  a  valid  imrol  promise  to 
accept  a  non-existing  bill,  would,  in  the  view  of  the  law 
merchant,  amount  to  an  acceptance  of  the  bill  when 
drawn,  is  a  question  not  necessarily  connected  with  the 
validity  of  the  promise.*" 

Every  act  giving  credit  to  the  bill  amounts  to  an  ac- 
ceptance.*^ There  is  no  doubt  that  an  acceptance,  once 
fairly  and  fully  made  and  consummated,  cannot  be  re- 
voked ;  but  to  render  it  binding,  the  acceptance  must 
be  a  complete  act,  and  an  absolute  assent  of  the  mind  ; 
for  though  the  drawee  whites  his  name  on  the  bill,  yet, 
if  before  he  has  parted  with  the  bill,  or  communicated 
the  fact,  he  changes  his  mind,  and  erases  his  acceptance, 
he  is  not  bound.'*     The  acceptance  may  be  impliedly  as 


•  3  Burr.  Rep.  VM'yX 

*  TomislRy  r.  Sumrall,  2Pf«cr.s'  U.  S.  Uef.  170. 

«  Powell  t.  Monnier,  1  Atk.  6J1.  Wynne  v.  Raikes,  5  EasVs  Eep.  514. 
Fairlee  v.  Herring,  i^  BinffJuiw,  6"J5. 

"*  Cox  V.  Troy,  5  Bamw.  Sf  Aid.  474.  Kmerison,  torn.  i.  45.,  cites  Dupuy 
dtla  Serra,  art.  deskttrts  d4ickav^e.,  cli.  10.,  as  layiii*;  down  tlie  maxim, 
ihat  while  fhe  acceptor  is  master  of  his  signature,  and  belbre  he  has  parted 
with  the  bill,  he  ran  cancel  his  acceptance.     Tliia  doctrine  of  La  Serra  is 

Vol.  hi.  J  2 
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well  as  expressly  given.  It  may  be  inlerred  from  the 
act  of  the  drawee,  in  keeping  the  bill  a  great  length  of 
time,  contrary  to  his  usual  mode  of  dealing ;  for  this  is 
giving  credit  to  the  bill,  and  inducing  the  holder  to  con- 
sider it  accepted.*  If  the  bill  be  accepted  in  a 
*S6  qualified  degree  only,  *and  not  absolutely,  accord- 
ing to  the  tenor  of  it,  the  holder  may  assent  it,  and 
it  will  be  a  good  acceptance,  po  taiito  ;  or  he  may  insist 
upon  an  absolute  acceptance,  and  for  the  want  of  it  pro- 
test the  bill.  It  is  in  the  discretion  of  the  holder  whether 
or  no  he  will  take  any  acceptance  varying  from  the  terms 
of  the  bill.  I  This  doctrine  was  settled  in  England  up- 
wards of  a  century  ago,  and  in  opposition  to  the  distin- 
guished argument  of  Sir  John  Strange,  and  it  has  conti- 
nued unshaken  to  this  day.** 

The  acceptor  of  a  bill  is  the  principal  debtor,  and  the 
drawer  the  surety,  and  nothing  will  discharge  the  accep- 
tor but  payment  or  a  release.  He  is  bound,  though  he 
accepted  without  consideration,  and  for  the  sole  accom- 
modation of  the  drawer.*^  Accommodation  paper  is  now 
governed  by  the  same  rules  as  other  paper.  This  is  the 
latest  and  the  best  doctrine,  both  in  England  and  in  this 
country.'*  These  are  the  strict  obligations  of  the  acceptor 
in  relation  to  the  other  parties  to  the  bill,  and  they  do  not 
apply  in  all  their  extent  as  between  the  drawer  and  tlie 


cited  with  particular  approbation  by  Pothiety  Traiti  du  Can.  de  Change,  n.  44., 
and  his  opinion  was  mentioned  witli  great  respect  by  the  K.  B.  in  the  case 
last  referred  to,  and  there  is  now  entire  harmony  on  the  point  in  the  juris- 
prudence of  the  two  nations. 

*  Harvey  v.  Martin,  1  Campb.  425.  note. 
'  *»  Wegerslofe  v.  Keene,  1  Str.  Rep.  214.     Smith  v.  Abbott,  2  ihid.  1152. 

^  A  plea  that  the  acceptance  was  without  consideration,  hold  bad  on 
demurrer.     Lowe  v.  Chifney,  1  Bing.  N.  C.  267. 

^  Fentum  v.  Pocock,  5  Taunton,  192.  The  Governor  and  Company  of 
the  Bank  of  Ireland  v.  Bcresford,  6  Dow's  Pari  Cas.  234.  Bank  of  Mont- 
gomery County  V.  Walker,  9  Serg.  ^  liaitle,  229.  Murray  v.  Jiuiah, 
6  Cotctn,  484.  Clopper  v.  The  Union  Bank  of  Maryland,  7  Harr.  Sf  Johns. 
92.     Church  v.  Barlow,  9  Pick.  547.     Grant  v.  EUicot,  7  fVendell,  227. 
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party  who  endorses  or  lends  his  name  to  the  bill  as  surety 
for  the  accommodation  of  the  drawer.  In  such  a  case, 
the  party  who  endorses  is  not  entitled  to  damages  from 
the  drawer  beyond  what  he  has  actually  sustained.*  If 
the  acceptor  alters  the  biU  on  acceptance,  he  vacates  it 
as  against  the  drawer  and  endorsers ;  but  if  the  holder 
acquiesces  in  such  alteration  and  acceptance,  it  is  a  good 
bill  as  between  the  holder  and  acceptor.^ 

A  third  person,  after  protest  for  non-acceptance 
by  the  *drawee,  may  intervene,  and  become  a  *87  . 
party  to  the  bill,  in  a  collateral  way,  by  accepting 
and  paying  the  bill  for  the  honour  of  the  drawer,  or  of  a 
particular  endorser.  His  acceptance  is  termed  an  ac- 
ceptance supi'a  protest^  and  he  subjects  himself  to  the 
same  obligations  as  if  the  bill  had  been  directed  to  him. 
He  has  his  remedy  against  the  person  for  whose  honour 
he  accepted,  and  against  all  the  parties  who  stand  prior 
lo  that  person.  If  he  takes  up  the  bill  for  the  honour  of 
the  endorser,  he  stands  in  the  light  of  an  endorsee  paying 
full  value  for  the  bill,  and  has  the  same  remedies  to  which 
an  endorsee  would  be  entitled  against  all  prior  parties, 
and  he  can,  of  coarse,  sue  the  drawer  and  endorser."^ 
The  acceptance,  supra  protest^  is  good,  though  it  be  done 
at  the  request,  and  under  the  guaranty  of  the  drawee 
after  his  refusal,  and  the  party  for  whose  honour  it  is 
paid  is  equally  liable.^  The  policy  of  the  rule  granting 
these  privileges  to  the  acceptor,  svpa  'protest^  is  to  induce 
the  friends  of  the  drawer  or  endorser  to  render  them  this 
service,  for  the  benefit  of  commerce  and  the  credit  of  the 
trader,  and  a  third  person  interposes  only  when  the 
drawee  will  not  accept.  There  can  be  no  otlier  acceptor 
after  a  general  acceptance  by  the  drawee.    A  third  per- 


•  Dorscy  ».  His  Creditors,  19  Martin's  Louis.  Rep,  409. 
^  Paton  p.  Winter,  1  Taunton,  420. 

'  Mulford  V,  Walc.ott,  1  Lord  Raifm.  574.      Mertens  r.  Winiiington, 
I  Esp.  iV.  P.  Rep.  112.     Bffiihy  on  BilL^.  '200. 
*  Konip  r.  B.4yarri,  J  PcUrs    fJ.  S.  Ikp.  "JoO. 
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son  may  become  Kable  on  his  collateral  undertaking,  as 
guarantying  the  credit  of  the  drawee,  but  he  will  not  be 
Uable  in  the  character  of  acceptor.  It  is  said,  however, 
that  when  the  bill  has  been  accepted,  supra  protest^  for 
the  honour  of  one  party  to  the  bill,  it  may,  by  another 
individual,  b,e  accepted,  supra  jrrotesty  for  the  honour  of 
another.*  The  holder  is  not  bound  to  take  an  accept- 
ance, supra  protest,^  but  he  would  be  bound  to  ac- 
*88  .  cept  an  offer  to  pay,  sujrra protest,  *The  protest  is 
necessary,  and  should  precede  the  collateral  ac- 
ceptance or  payment  f  and  if  the  bill,  on  its  face,  directs 
a  resort  to  a  third  person,  in  case  of  refusal  by  the  drawee, 
such  direction  becomes  part  of  the  contract.** 

As  between  the  holder  of  a  check  and  the  endorser, 
it  ought  to  be  presented  for  acceptance  with  due  dili- 
gence f  but  as  between  the  holder  and  the  drawer,  a  de- 
mand at  any  time  before  suit  brought  will  be  sufficient, 
unless  it  appears  that  the  drawee  has  failed,  or  the 
drawer  has,  in  some  other  manner,  sustained  injury  by 
the  delay .^  The  drawee  ought  to  accept  or  refuse  ac- 
ceptance, as  soon  as  he  has  had  a  reasonable  opportu- 
nity to  inform  his  judgment.  If  he  cannot  be  found  at 
the  proper  place,. the  holder  may  cause  the  bill  to  be 


*  BeaioeSj  tit.  Bills  of  Exchange,  pi.  42.  Jackion  v.  Hudson,  2  Caatpb. 
447. 

*»  Mitford  V.  Walcot,  12  Mod.  Rep.  410. 
•^  PoUUer,  h.  t.  pi.  170. 

*  PotltieTf  h.  t.  pi.  137.  Holland  v.  Pierce,  14  Martin's  Louis.  Rep.  499. 
An  acceptance  for  honour  is  not  an  absolute,  but  a  conditional  acceptance, 
and  an  averment  of  presentment  to  the  drawee  for  payment  is  necessary. 
Williams  v.  Germaine,  7  Barnw.  5r  Cress.  468. 

*  Rickford  v.  Ridgc^  2  Campb.  537.  Beeching  v.  Govver,  1  HoUj  313., 
note  of  tlie  reporter.  Clark  v.  Stackhouse,  2  Martin's  Louis.  Rep.  327. 
Mohawk  Bank  v.  Broderick,  10  Wendell,  304.  In  Boddington  v.  Schlencher, 
1  Neinlle  8^  Manning,  540.,  it  was  held,  that  the  holder  was  bound  to  present 
it  for  payment  on  the  day  following  that  on  which  he  receives  it. 

*■  Cruger  v.  Armstrong,  3  Johns.  Cos.  5.  Conroy  v.  Warren,  ibid.  259. 
Rothschild  v.  Corney,  9  Bamw.  8f  Cress.  388.  Sutherland,  J.,  in  Murray 
o.  Judah,  6  Cotren,  490.,  and  Savage,  Ch.  J.,  in  Mohawk  Bank  v.  Broderick, 
10  Wenddl,  306. 
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protested ;  and  if  the  drawee  be  dead,  the  bill  may  be 
presented  to  his  executor  or  administrator.* 

(5.)  Of  the  endorsement. 

A  valid  transfer  may  be  made  by  the  payee,  or 
his  agent.  In  the  case  of  a  bill  made  or  endorsed  to  a 
feme  sok,  who  afterwards  marries,  the  right  to  en- 
dorse it  belongs  to  the  husband.  So,  the  assignee  of  an 
insolvent  payee,  or  the  executor  or  administrator  of  a 
deceased  payee,  are  entitled  to  endorse  the  paper.** 
And  if  a  bill  be  made  payable  to  a  mercantile 
•house  consisting  of  several  partners,  an  endorse-  *89 
raent  by  any  one  of  the  partners  is  deemed  the  act 
of  the  firm.  If  the  bill  be  made  payable  to  A.,  for  the 
use  of  B.,  the  legal  title  is  in  A.,  and  he  must  endorse  it. 

The  bill  cannot  be  endorsed  for  a  part  only  of  its  con- 
tents, unless  the  residue  has  been  extinguished ;  for  a 
personal  contract  cannot  be  apportioned,  and  the  accep- 
tor made  liable  to  separate  actions  by  different  persons. 

Blank  endorsements  are  common,  and  they  may  be 
filled  up  at  any  time  by  the  holder,  even  down  to  the 
moment  of  trial  in  a  suit  to  be  brought  by  him  as  endor- 
see ;  but  no  other  use  can  be  made  of  a  blank  endorse- 
ment in  filling  it  wp,  than  to  point  out  the  person  to  whom 
the  bill  or  note  is  to  be  paid.  A  note  endorsed  in  blank 
is  like  one  payable  to  bearer,  arid  passes  by  delivery, 
and  the  holder  may  constitute  himself,  or  any  other 
person,  assignee  of  the  bill.  The  courts  never  inquire 
whether  he  sues  for  himself,  or  as  trustee  for  some  other 


*  HiMoy,  b.  2.  c.  10.  sec.  34.    Bayl^y  on  Bills,  128. 

"•  Pfcrker,  Cfa.  J.,  in  1  P.  Wm.  255.  Conner  v.  Martin,  cited  in  3  WUs. 
Rep.  5.  Rawlinson  v.  Stone,  Hid.  1.  In  Harper  v.  Butler,  2  Peters'  U.  S. 
12^.239.,  it  was  admitted,  that  an  endorsement  of  a  negotiable  note  by 
the  executor  of  the  payee,  and  good  in  the  state  where  he  was  appointed 
and  endorscrlxt » JwiU  enable  the  endorsee  to  sue  in  his  own  name  in  any 
other  state.  »iit  a  contrary  doctrine  was  held  in  Stearns  v.  Burnham, 
5  Greeidtaf,  '^1.,  and  Thompson  o.  Wilson,  2  iV.  H.  Rep.  291. 
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person.*  Even  a  bond  made  payable  to  bearer,  has  been 
held  to  pass  by  delivery,  in  the  same  manner  as  a  bank 
note  payable  to  bearer,  or  a  bill  of  exchange  endorsed 
in  blank.**  The  holder  may  strike  out  the  endorsement 
to  him,  though  full,  and  all  prior  endorsements  in  blank 
except  the  first,  and  charge  the  payee,  or  maker.*^  There 
is  no  necessity  for  any  negotiable  words  in  the  endorse- 
ment.    A  bill  originally  negotiable,  continues  so  in  the 

hands  of  the  endorsee,  unless  the  general  negotia- 
♦90    bility  be  restrained  by  a  special  endorsement  *by 

the  payee.  He  may  stop  its  negotiability  by  a 
special  endorsement,  but  no  subsequent  endorsee  can 
restrain  the  negotiable  quality  of  the  bill.*^  The  first 
endorser  is  liable  to  every  subsequent  bona  fide  holder, 
even  though  the  bill  or  note  be  forged,  or  fraudulently 
circulated.**  If  a  blank  note  or  check  be  endorsed,  it 
will  bind  the  endorser  to  any  sum,  or  time  of  payment, 
which  the  person  to  whom  he  intrusts  the  paper  chooses 
to  insert  in  it.*^    This  only  applies  to  the  case  in  which 


»  Peacock  v.  Rhodes,  Doug.  Rep.  633.  Francis  v.  Mott,  cited  in  ibid, 
634.  BuU.  N.  P,  275.  Livingston  v.  Clinton,  and  Cooper  v.  Kerr,  cited 
in  3  Johns.  Cos.  264.  Lovell  v.  Evertson,  11  Johns.  Rep.  52.  Duncan,  J., 
in  13  Serg.  S^  Ratcle,  315.  Kicrsted  v.  Rogers  &  Garland,  6  Harr.  Sf 
Johns.  282.  In  Sprigg  v.  Cuny 's  Heirs,  19  Martinis  Louis.  Rep.  253 .,  it  was 
held,  that  the  holder  of  a  negotiable  note,  endorsed  in  blank,  might  sue  on 
it,  without  filling  it  up  to  himself.  Under  the  French  law  an  endorsement, 
in  blank,  of  a  promissory  note  is  not  valid.  Code  de  Comm.  art.  137,  138. 
Nor  can  the  holder  of  a  bill  drawn  and  endorsed  in  France,  in  blank, 
recover  against  the  acceptor  in  the  English  Courts.  Trimbey  r.  Vignier, 
1  Bing.  N.  C.  151. 

*»  Gorgier  v.  Mieville,  3  Bamio.  8f  Cress.  45. 

c  Smith  V.  Clarke,  Peakc's  N.  P.  Rep.  225,    United  States  v.  Barker, 
1  Paiw^s  Rep.  156. 

*  Edie  V.  East  India  Company,  2  Burr.  Rep.  1216.     Ancher  r.  The  Bank 
of  England,  Doug.  Rep.  637.     Smith  v.  Clarke,  1  Esp.  Rep.  180. 

«  Lambert  v.  Pack,  1  Salk.  Rep.  127.    Putnam  v.  Sullivan,  4  Mass.  Rep,  45. 
Codwise  v.  Gleason,  3  Day's  Rep.  12. 

f  Russel  V.  Langstaffe,  Doug.  Rep.  514.     Violett  v.  Patton,  5  Cranch, 
142.    In  Indiana,  the  endorser  of  a  note  is  understood  to  warrant  two 
things : — ^1.  That  the  note  is  valid,  and  the  maker  liahk  to  pay  it.     2.  That 
the  maker  is  solvent,  and  oA/c  to  pay  it.     Howell  v.  \Vil.«on,  2  Blacf,/.  Jnd 
Rep.  41i^. 
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"i^  body  of  the  instrument  is  left  blank.     If  negotiable 
?^per,  regularly  filled  up,  be  endorsed  in  blank,  the  en- 
AoTser  is  holden  only  in  the  character  of  endorser,  and 
according  to  the  terms  and  legal  operation  of  the  in- 
strument.* 

In  the  case  of  blank  endorsements,  possession  is  evi- 
dence of  title  ;  but  if  the  endorsements  be  all  filled  up, 
the  first  endorsee  cannot  sue  without  showing  that  he 
had  taken  up  the  bill  or  note.     The  acceptor  or  maker 
is  liable  only  to  the  last  endorsee.     The  prior  endorsers 
have  parted  with  their  interest  in  the  paper,  and  are 
presumed  to  have  received  a  valuable  consideration  for 
it.    But  if  the  last  endorsee  protests  the  bill  for  non- 
payment, and  it  be  paid  by  a  prior  endorser,  the 
•latter  acquires,  by  such  payment,  a  new  title  to    *91 
the  instrument.^ 

Though  the  holder  of  paper  fairly  negotiated,  be  en- 
titled to  recover,  and  to  shut  out  almost  every  equitable  . 
defence,  yet  the  rule  applies  only  to  the  case  of  negotiable 
paper  taken  Ixma  fide  in  the  course  of  business  before  it 
falls  due.  If  taken  after  it  is  due  and  payable,  the  pre- 
sumption is  against  the  vahdity  of  the  demand,  and  the 
purchaser  takes  it  at  his  peril,  and  subject  to  every 
defence    existing    against  it  before  it  was  negotiated.^ 


■  See  Jackson  v.  Richards^  2  Caines^  Rep.  343.  In  Beckwith  v.  Angell, 
6  Conn.  Rep.  315.,  it  was  held,  that  if  a  promissory  note  bo  endorsed  in 
blank,  under  a  parol  promise  to  guaranty  the  payment,  tlie  holder  may  fill 
up  the  blank  pursuant  to  the  special  agreement,  and  prove  that  agreement 
by  parol.  Tlie  endorser  will  be  liable,  under  such  circumstances,  without 
proof  of  the  demand  and  notice  requisite  in  other  cases.  There  have  been 
decisions  to  tlie  same  efl'ect  in  Josselyn  v.  Ames,  3  Mass.  Rep.  274.  Ulen 
V.  Kittredgc,  7  ibid.  233.  Moies  r.  Bird,  11  ibifl.  43G.  Nelson  r.  Duboys, 
IZJohnsoiiy  175.     Campbell  v.  Butler,  14  ibid.  349. 

^  Mendez  v.  Carreroon,  1  Lord  Rinjm.  742.     Gorgerat  v.  M'Carty,  2Dal' 
hu'Rep.Ui. 

«  Brown  v.  Davics,  3  Term  Rep.  80.  Tinson  v.  Francis,  1  Campb.  Rep. 
19.  Sargent  v.  Southgate,  5  Pick.  312.  317.  319.  A  stricter  course  is 
observed  in  the  case  of  bills  and  notes  than  in  tluit  of  checks,  and  a  party 
taking  a  check  over-due,  does  not  necessarily  take  it  subject  to  all  the  in- 
firmities of  the  previous  title,  provided  he  exercises  a  reasonable  caution  in 
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But  it  has  been  a  question,  when  a  note,  payable  upon 
demand,  is  to  be  deemed  a  note  out  of  time,  so  as  to 
subject  the  endorsee,  upon  a  subsequent  negotiation  of 
it,  to  the  operation  of  the  rule.  When  the  facts  and  cir- 
cumstances are  ascertained,  the  reasonableness  of  time 
is  a  matter  of  law,  and  every  case  wiU  depend  upon  its 
special  circumstances.  Eighteen  months,  eight  months, 
seven  months,  five  months,  even  two  months  and  a  half, 
have  been  held,  when  unexplained  by  circumstances, 
an  unreasonable  delay ;  and  if  the  demand  be  not  made 
in  a  reasonable  time  by  the  holder,  the  endorser  is  dis- 
charged.* On  the  other  hand,  in  Thurston  v.  M^Koim,^ 
a  note  payable  on  demand,  and  endorsed  within  seven 
days  after  it  was  made,  was  held  to  be  endorsed  in  sea- 
son to  close  all  inquiry  into  the  origin  of  the 
*92     *note.     And  when  a  note  is  negotiated,  in  sea-  * 

son,  it  may  afterwards  pass  from  one  endorsee 
to  another,  after  it  is  due,  and  the  holder  will  be 
equally  with  the  first  endorsee  protected  in  his  title.* 
There  is  no  certain  time  in  which  a  bill  or  note, 
payable  at  sight,  or  a  given  time  thereafter,  or  on 
demand,  must  be  presented  for  acceptance.  It  must 
not  be  locked  up  for  any  considerable  time ;  it  must 
be  presented  for  payment  within  a  reasonable  time  ; 
but,  if  put  into  circulation,  the  courts  are  very  cautious  in 


taking  it;  and  that  is  a  question  of  fact  for  a  jury.  Rothschild  v.  Corney, 
1  Dawson  Sf  Lloyd,  325.  A  bill  may  be  endorsed  after  it  is  due,  for  it  con- 
tinues negotiable  ad  infinitum  until  paid  or  discharged,  provided  tiie  sub- 
sequent circulation  does  not  prejudice  any  of  the  endorsers.  Hubbard  v, 
Jackson,  4  Bingham,  300.  Callow  v.  Lawrence,  3  Maulc  ^  Selic.  95.  In 
Burrough  v.  Mess,  10  Bamie.  8f  Cress.  558.,  the  rule  in  the  text  was  re- 
stricted to  all  equities  arising  out  of  the  note  transaction  itself;  and  it  was 
held  not  to  extend  to  protect  a  set-ofl',  in  respect  of  a  debt  due  from  the 
endorser  to  the  maker,  arising  out  of  collateral  matters. 

*  Furman  v.  Haskin,  2  Caine£  Rep.  3G9.  Losce  v.  Duukin,  7  Johns.  Rep. 
70.  Field  v,  Nickerson,  13  Mass.  Rep.  131 .  Sice  r.  Cunningham,  1  Couxn's 
Rep.  397.     Martin  v.  Winslow,  2  Mason's  Rep.  241. 

•*  6  Mass.  Rep.  428. 

*  Chalmers  v.  Lanion,  1  Campb.  Rep.  383. 
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lajing  down  any  rule  as  to  the  time  in  which  it  must  be 
presented  ;  and,  in  one  case,  it  was  allowed  to  be  kept 
in  circulation,  without  acceptance,  so  long  as  the  con- 
venience of  the  successive  holders  might  require.*  That 
was  the  case  of  a  foreign  bill ;  and  an  inland  bill  may 
also  be  put  in  circulation  before  acceptance,  and  it  may 
be  kept  a  reasonable  time  before  acceptance  ;  but  what 
would  be  a  reasonable  time  cannot  be  precisely  defined, 
and  depends  upon  the  particular  circumstances  of  each 
case.**  If  a  bill  or  note  be  absolutely  assigned  so  as  ta 
pass  the  whole  interest  in  the  instrument  to  the  endorsee, 
its  negotiable  quaUty  would  pass  with  it ;  and  the  better 
opinion  would  seem  to  be,  that  its  negotiabihty  could  not 
be  impeded  by  any  restriction  contained  in  the  endorse- 
ment*^ But  where  the  endorsement  is  a  mere  authority 
to  receive  the  money  for  the  use,  or  according  to  the 
directions  of  the  endorser,  it  would  be  evidence  that  the 
endorsee  did  not  give  a  valuable  consideration,  and  1Sras 
not  the  absolute  owner.**  A  negotiable  instrument  may" 
be  endorsed  so  as  to  exempt  the  endorser  from  liability,, 
as  if  the  endorser  should  add,  at  his  own  risky  or  vnthcnU 
recourse.  In  that  case,  the  maker  or  acceptor,  and 
prior  endorsers,  would  *be  holden,  according  to  the  •93'' 
rules  and  usages  of  commercial  paper,  but  the  im- 
mediate endorser  would  be  exempted  from  responsibility 
by  the  special  contract.** 

If  the  biQ  or  note  be  negotiated  after  it  is  due,  and  be 
thereby  opened  toevciy  equitable  defence,  yet  a  demand 
must  be  made  upon  the  drawee  or  maker  within  a  rea- 


•  Goupy  V.  Harden,  7  Taunt.  Rep.  159. 

^  Pry  V.  HaU,  4  Taunt.  Rep,  396.     Muilman  r.  D'Eguino^,  2  H.  Blacks. 

'  Parsons,  Ch.  J.,  3  Mass.  Rep.  2*28. 

^  Sigourney  v.  Lloyd,  8  Bamw.  8f  Cress.  622.     1  Danson  8^  Lloytf,  132. 
S.  C.    1  Atk.  249.    2  Burr.  1227.  S.  P. 

•  Dallas,  J.,  in  Goupy  v.  Harden,  7  Taunt.  Rep.  163.     Rice  v.  Stearns, 
3  Mass.  Rep.  225.     Welch  v.  Lindo,  7  Crunch's  Rep.  150.     Ersk.  Just,  of 
^  Scoecft  Law,  vol.  ii.  468.     BeWs  Camm.  on  the  Scotch  Lave,  vol.  i.  402. 
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sonable  time,  and  notice  given  to  the  endorser  in  order 
to  charge  him,  equally  as  if  it  had  been  a  paper  paj^able 
at  sight,  or  negotiated  before  it  was  due.'* 

(6.)  Of  the  demafid  and  protest. 

The  demand  of  acceptance  of  a  foreign  bill  is  usually 
made  by  a  notary,  and  in  case  of  non-acceptance  he  pro- 
tests it,  and  this  notarial  protest  receives  credit  in  all 
courts  and  places  by  the  law  and  usage  of  merchants 
without  any  auxiliary  evidence  ;  and  it  is  a  requisite 
step,  by  the  custom  of  merchants,  in  the  case  of  a  foreign 
bill,  and  must  be  made  promptly  upon  refusal.  It  must 
be  made  at  the  time,  in  the  manner,  and  by  the  persons 
prescribed,  in  tlie  place  where  the  bill  was  payable.^ 
,  It  is  sufficient,  however,  to  note  the  protest  on  the  day  of 
the  demand,  and  it  may  be  drawn  up  in  form  at  a  future 
period.  The  protest  is  necessary  for  the  purpose  of 
prosecution,  and  it  must  be  stated  and  proved  in  a  suit 
on  the  bill.*^     On  inland  bills  no  protest  was  required  by 


*  M'Kinney  r.  Crawford,  8  Serg.  5r  Rawlc,  351.  Berry  r.  Robinsort,  9 
Johns.  Rep.  121.  Bishop  ».  Dexter,  2  Conn.  Rep.  419.  D wight  v.  Enier- 
son,  2  N.  H.  Rep.  159.  Rugely  v.  Davidson,  3  S.  C.  Const.  Rep.  33. 
Allwood  V.  Haseldon,  2  Bailey's  S.  C.  Rep,  457. 

*»  In  Kentucky,  by  statute,  in  1798,  protested  foreign  bills  are  accounted, 
after  the  deatli  of  the  drawer  or  endorser,  of  equal  dignity  with  a  judgment; 
and  executors  and  administrators,  of  every  such  drawer  or  endorser,  are 
compelled  to  suffer  judgment  to  pass  against  thorn,  before  any  bond,  bill,  or 
other  debt  of  equal  or  inferior  dignity.  In  France  a  protest,  though  usual. 
is  not  necessary  to  enable  the  holder  of  a  note  to  sue  the  maker.  The  law 
was  satisfactorily  shown  to  be  so  by  proof,  in  Trimbey  v.  Vignior,  6  Carr. 
fir  Payne,  25.  In  England,  by  tlic  statute  of  2  and  3  William  IV.,  ch.  98.,  all 
bills  of  exchange,  wherein  the  drawers  shall  direct  them  to  be  payable  in 
anyplace,  other  than  the  place  expressed  therein  to  be  fhe  residence  of  the 
drawee,  and  which  shall  not,  on  presentment,  be  accej)tcd,  maj^  without 
presentment,  be  protested  for  non-payment,  in  the  place  so  payable. 

«  Tassell  v.  Lewis,  1  Lord  Ruym.  743.  Rogers  v.  Stevens,  2  Term  Rrp. 
713.  Buller,  J.,  4  Tcrtn  Rep.  ']75.  Gale  r.  WaLsh,  5  Term  Rep.  239. 
Chaters  v.  Bell,  4  Esp.  Rep.  48.  Townsley  r.  Sumrall,  2  Feters'  U.  S.  Rep. 
170.  Ckitty  on  Bills,  h.  t.  Br\'den  r.  Taylor,  2  7/flrr.  ^  Johns.  396.  The 
certificate  of  a  foreign  notary,  under  his  hand  and  seal  of  office,  of  the  present- 
ment by  him  of  a  bill  or  note,  for  acceptance  or  payment,  and  of  his  protest 


Lee.  XLIV.]      OF  PERSONAL  PROPERTY.  93 

the  common  law,  and  it  was  only  made  necessary  in 
England,  in  certain  cases,  by  the  statutes  of  9th 
and  10th  Wm.  III.  *and  3d  and  4th  Anne  ;  and     ^94 
yet,  notwithstanding  the  language  of  those  statutes, 
it  has  long  been  the  settled  rule  and  practice  not  to  con- 
sider the  protest  of  an  inland  bill  as  necessary  or  mate- 
rial.*   Nor  is  a  protest  of  an  inland  bill  generally  deemed 
necessary  in  this  country,  though  the  practice  is  to  have 
bills  drawn  in  one  state  on  persons  in  another,  protested 
by  a  notary,  and  the  act  of  the  state  of  Kentucky  of  1798, 
ch.  57.  seems  to  require  it.**     It  is  also  necessary  in  Vir- 
ginia, and  the  omission  to  give  notice  of  the  protest  of 
an  inlfijid  bill,  causes  the  loss  of  interest  and  damages.*^ 
After  the  protest  for   non-acceptance,  immediate   no- 
tice must  be  given  to  the  drawer  and  endorser,  in  order 


thereof  for  non-acceptance  or  non-payment,  is  received  in  all  court*,  by  the 
usage  and  under  the  courtesy  of  nations,  as  presumptive  evidence  of  the 
facta.  In  New- York  and  Mississippi,  a  similar  certificate  of  having  given 
the  requisite  notice  of  such  presentment,  demand,  and  default,  to  the  parties 
to  be  charged,  is  also  made,  by  statute,  presumptive  evidence  of  the  fact. 
Latts  iV.  Y.  sess.  56.  ch.  271.  sec.  8.    Latcs  of  Mississippi^  1833,  ch.  70. 

•  BayUy  on  BillSj  167.  edit.  Bostan,  1826.  Wendle  v.  Andrews,  2  Bamw. 
k  Aid.  696. 

•  Townaley  v.  SumraH,  2  Peters'  U.  S.  Rep.  170.  Miller  v.  Hackley,  5 
Jehns.  Rep.  375.  In  this  la.^t  case  it  was  said,  that  a  bill  drawn  in  New- 
Vork,  on  Charleston,  or  any  other  place  within  the  United  States,  was  an 
inland  bill.  But  in  South  Carolina  and  in  Pennsvlvania,  a  bill  drawn  in 
one  state,  upon  a  person  residing  in  another,  is  considered  in  the  light  of  a 
foreign  bill,  requiring  a  protest.  (Duncan  v.  Course,  1  S.  C.  Const.  Rep, 
100.  Cape  Fear  Bank  v.  Stinemetz,  1  Hill,  44.  Lonsdale  v.  Brown,  4 
^'ask.  Cir.  Rep.  148.)  The  opinion  in  New- York  was  not  given  on  the 
point  on  which  the  decision  rested;  and  it  was  rather  the  opinion  of  Mr. 
Justice  Van  Ness,  than  that  of  the  court ;  but  he  was  supported  by  Dr. 
Tucker,  (sec  Tuckcr^s  Black^tone,  vol.  ii.  467.  note  22.)  and  also  by  Marius 
on  BiUs,  p.  2.,  who  holds  that  bills  between  England  and  Scotland  were  in- 
land bills.  The  decision  in  South  Carolina  was  a  solemn  adjudication, 
ofter  argument,  on  the  very  question;  and  the  weight  of  American  authority 
if,  therefore,  on  that  side.  In  Buckncr  c.  Finley  &  Van  Lear,  2  Peters^  U, 
S.  Rep.  586.,  it  was  decided,  that  bills  of  exchange  drawn  in  one  state,  on 
persons  living  in  another,  were  to  be  treated  as  foreign  bills;  and  this  de- 
cision, I  apprehend,  puts  the  point  at  rest.  Phoenix  Bank  v.  Husscy,  13 
Pick.  483.     Brown  v.  Ferguson,  4  Leigh's  Rep.  37.  S.  P. 

•  Willock  V.  Riddle,  5  CaU,  aS8. 
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to  fix  them,  and  tlie  omission  would  not  be  cured  by  the 
bill  being  presented  for  payment,  and  subsequent  notice 
of  the  non-payment,  as  well  as  non-acceptance.*    The 
drawer  or  endorser  may  be  sued  forthwith  upon  the  pro- 
test for  non-acceptance,  without  waiting  until  the 
•95     biU  is  also  presented  •for  payment,  and  refused.** 
The  English  law,  requiring  protest,  and  notice  of 
non-acceptance  of  foreign  bills,  has  been  adopted  and 
followed  as  the  true  rule  of  mercantile  law  in  the  states 
of  Massachusetts,   Connecticut,  New-York,   Maryland, 
Virginia,  North  Carolina,  and  South  Carolina,*^    But  the 
Supreme  Court  of  the  United  States,  in  Brown  v.  Barry ^'^ 
and  in  Clarke  v.  Rtissel,^  held,  that  in  an  action  on  a  pro- 
test for  non-payment  on  a  foreign  bill,  protest  for  non- 
acceptance,  or  a  notice  of  tlie  non-acceptance,  need  not 
be  shown,  inasmuch  as  they  were  not  required  by  the 
custom  of  merchants  in  this  country,  and  those  decisions 
have  been  followed  in  Pennsylvania/  It  becomes,  there- 
fore, a  little  diflBcult  to  know  what  is  the  true  rule  of  the 
law  merchant  in  the  United  States,  on  this  point,  after 
such  contradictory  decisions.     The   Scotch  law  is  the 
same  as  the  English,^  and  it  appears  to  me,  that  the 
English  rule  is  the  better  doctrine,  and  the  most  consist- 
ent with  commercial  policy. 

If  tlie  bill  has  been  accepted,  demand  of  payment  must 
be  made  when  the  biU  falls  due ;  and  it  must  be  made 


■  Roscow  r.  Hardy,  3  Campb.  Rep.  45*^.  United  States  r.  Barker,  4 
Wfls/i.  Cir.  RepAiM.     Thompson*.  Cummit^g, 2 Ldgh^s Rep.  321. 

^  Milford  r.  Mayor,  Doug.  Rep.  55.  Ballingalls  v.  Gloster,  3  East^s  Rep. 
481.     Wallace  v.  Agry,  4  Mason,  336. 

«  Watson  V.  Loring,  3  Mass.  Rep.  557.  Sterry  v.  Robinson,  1  Day^s  Rep. 
11.  Mason  v.  Franklin,  3  Johns.  Rep.  202.  Weldon  v.  Buck,  4  iWd.  144. 
Winthrop  v.  Pcpoon,  1  Bay's  Rep.  468.  Philips  v.  M'Curdy,  1  Hart.  5p 
Johns.  1S7.   Thompson  r.  Ciimming,  2  Leigh's  Rep.  321.    1  Hawk.  Rep.  195. 

^  3  Dallas'  Rep.  365. 

'  Cited  in  6  Serg.  ^-  Rattle,  358. 

''  Read  v.  Adams,  6  Serg.  Sf  Raide,  356. 

H  Be/r#  Ctwnm.  408. 
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by  the  holder  or  his  agent  upon  the  acceptor,  at  the  place 
appointed  for  payment,  or  at  his  house  or  residence,  or 
upon  him  personally  if  no  particular  place  be  appointed, 
and  it  cannot  be  made  by  letter  through  the  post 
ofiSce.*     But  there  is  a  great  deal  *of  perplexity     *96 
and  confusion  in  the  cases  on  this  subject,  arising 
from  refined  distinctions  and  discordant  opinions ;  and  it 
becomes  very  difficult  to  know  what  is  precisely  the  law 
of  the  land,  as  to  the  sufficiency  of  the  demand  upon  the 
maker  of  the  note,  or  the  acceptor  of  the  bill.     If  there 
be  no  particular  and  certain  place  identified  and  ap- 
pointed, other  tlian  a  city  at  large,  and  the  party  has  no 
residence  there,  the  bill  may  be  protested  in  the  city  on 
the  day  without  inquiry,  for  that  would  be  an  idle  at- 
tempt.**    The  general  principle  is,   that  due  diligence 
must  be  used  to  find  out  the  party,  and  make  the  de- 
mand ;  and  the  inquiry  will  always  be,  whether,  under 
the  circumstances  of  the  case,  due  diligence  has  been 
used.     The  agent  of  the  holder,  in  one  case,  used  the 
utmost  diligence,  for  several  weeks,  to  find  the  residence 
of  the  endorser,  in  order  to  give  him  notice  of  the  dis- 
honour of  the  bill,  and  then  took  a  day  to  consult  his 
principal  before  he  gave  the  notice,  and  it  was  held  suf- 
ficient.*^    If  the  party  has  absconded,  that  will,  as  a  ge- 
neral rule,' excuse  the  demand.**     If  he  has  changed  his 
residence  to  some  other  place,  within  the  same  state  or 
jurisdiction,  the  holder  must  make  endeavours  to  find  it, 
and  make  the  demand  there ;  though  if  he  has  removed 
out  of  the  state,  subsequent  to  the  making  of  the  note  or 
accepting  the  bill,  it  is  sufficient  to  present  the  same  at 


*  Saundersonr.  Judge,  2  H.  Blacks.  /?rp.  509.  Stedmanc.  Gooch,  1  Esp. 
N.  P.  Rep,  3.  Berkshire  Bank  ».  Jones,  6  Mass.  Rep.  524.  State  Bank 
V.  Hurd,  12  ibid.  172.  Mason  v.  Franklin,  3  Johns.  Rep.  202.  Whitticr  f>. 
Graffhm,  3  Grcenleaf,  82. 

•»  Boot  r.  Franklin,  3  Johns.  Rep.  207. 

*  Firth  r.  Thrush.  8  Bamw.  8f  Cress.  387. 

*  4  3faif .  Rep,  45.    4  Serg.  8f  Raide,  480. 
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his  former  place  of  residence.*  If  there  be  no  other 
evidence  of  the  maker's  residence  than  the  date  of  the 
paper,  the  holder  must  make  inquiry  at  the  place  of  date  ; 
and  the  presumption  is,  that  the  maker  resides  where 
the  note  is  dated,  and  that  he  contemplated  pay- 
*97  mentat  that  place.^  But  it  is  presumption  *only; 
and  if  the  maker  resides  elsewliere  within  the  state 
when  the  note  falls  due,  and  that  be  known  to  the  holder, 
demand  must  be  made  at  the  maker's  place  of  resi- 
dence.*^ 

The  rule  in  the  English  law  is,  that  if  a  bill  or  promis- 
sory note  be  made  payable  at  a  particular  place,  the  de- 
mand must  be  made  at  the  place,  because  the  place  is 
made  part  and  parcel  of  the  contract.^  If,  however,  the 
place  appointed  be  deserted  or  shut  up,  it  amounts  to  a 
refusal  to  pay,  and  a  demand  would  be  inaudible  and 
useless  ;®  or  if  the  demand  be  made  upon  the  maker  else- 
where, and  no  objection  be  made  at  the  time,  it  will  be 
deemed  a  waiver  of  any  future  demand/ 

In  New- York  it  has  been  decided,  that  though  a  bill 
or  note  be  made  payable  at  a  particular  place,  it  is  not 
requisite  for  the  holder  to  aver  or  prove  a  demand  of 
payment  at  the  place,^  This  would  appear  to  be  con- 
trary to  the  rule  as  now  understood  and  estabUshed  in 


■  Anderson  r.  Drake,  14  Johns.  Rep,  114.  M'Gruderr.  Bank  of  Wash- 
ington, 9  Wheat.  Ttep.  598.  Bayley  on  Bills,  edit.  Boston,  126.  Gillespie  r. 
Hannahan,  4  M'Cord,  503. 

^  Stewart  v.  Eden,  2  Caints'  Rep.  127.  Duncan  v,  M'Cullough,  4  Serg. 
^  RatcU,  480. 

«  Anderson  ».  Drake,  14  Johns.  Rep.  114.  Galpin  v.  Hard,  3  M*Cord, 
394. 

<•  Saunderson  v.  Judge,  2  H.  Blacks.  Rep.  509.  Sanderson  v.  Bowes, 
14  Easfs  Rep.  500.  Dickinson  v.  Bowes,  16  ibid.  110.  Butterworth  ». 
Le  Despenser,  3  Maule  5r  Selw.  150.    Gibb  r.  Mather,  8  Bingham,  214. 

«  Howe  V.  Bowes,  16  Fastis  Rep.  112. 

*"  Herring  r.  Sang(?r,  3  Johns.  Cos.  71. 

K  Wolcott  r.  Van  Santvoord,  17  Johns.  Rep.  248.  '  Caldwell  v.  Cassidy, 
8  Cowen's  Rep.  271.  Haxtun  ».  Bishop,  3  Wendell,  1.  The  same  doctrine 
is  held  in  Carlcy  r.  Vance,  17  Mass.  389.  Weed  v.  Van  Houten,  4  Hal- 
sted,  189.     Conn  v,  Gano,   1  Ohio  Rep.  483.     M'Nairy  ».  Bell,  1  Ye^ger, 
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the  English  law;  and  it  would  seem  to  be  contrarj^  to 
the  opinion  of  the  Court  of  Errors  of  New- York,  in  the 
case    oi  Woodivorth  v.  The  Bank  of  America,'^  where  the 
rule  of  the  English  law  was  recognised,  that  if  the  place 
of  payment  be  designated  in  the  note,  demand  must 
be  made  there.   But  if  the  person,  at  whose  *place     *9S 
or  house  the  note  or  bill  is  made  payable,  be  the 
holder  of  the  paper,  in  that  case  it  has  been  held  by  the 
Supreme  Court  of  the  United  States,*'  to  be  sufficient  for 
the  holder  to  examine  the  accounts,  and  ascertain  that 
tke  party  who  is  to  pay  there  has  no  funds  deposited- 
The   maker  or  acceptor  is  in  default  by  not  appearing 
and  paying,  and  no  formal  demand  is  necessary.     The 
cases  o£ SaimdcTson  w  Judge .^  and  Berkshire  Bank  v.  Jojics,^ 
were  deemed  to  be  controlling  authorities  on  the  point, 
li^  the  defendant  was  ready  to  pay  at  the  time  and  place 
designated  in  the  note  for  payment,  it  is  matter  of  de- 
fence, and  will  go  to  discharge  him  from  interest  and 
^^sts.**     The   case   of  Caldwell  v.  Cassldij,^  adopted   a 
^luther  distinction  on  this  already  subtle  and  embarrass- 
es^ point,  and  held,  that  though,  in  the  case  of  a  note 
P^Vahle  at  a  particular  place,  demand  at  that  place  need 
^^^  be  averred ;  yet  if  the  note  be  made  payable  on  de- 
^'^^i^i  at  a  particular  place,  a  demand  must  be  made  at 
.  ^  I>lace  l>e{bre  suit  brought.     With  respect  to  the  ad- 
^^ri  of  memoranda  to  a  bill  or  note,  desiofnatins:  the 


..     "         iVfuIIierrian  v.  Hannum,  2  ihifl.  81.,  and  Irvine  r.  Withers,  1  StetcarVs 
^^^^-^  *^€p.  234.     But  in  Louisiana,  alter  a  full  discussion,  the  English  rulo 
N^^j^i^V^een  adopted  aa  most  convenient  and  most  agreeable  to  tlie  contract, 
'^e^lon  V.  Croghan,  15  Martin,  423. 
^*  19  JoAfw. /?cp.  391. 

b  United  States  Bankr.  Smith,  11  IVIicat,  Rep.  171.    United  States  Bank 
„.  Cameal,  2  PeUrs'  U.  S.  Rep.  543. 

c  2  H.  Blacks.  Rep.  509.  6  Mass.  Rep.  524.    Rahm  r.  Philadelphia  Bank.. 

1  BateU,  335.  S.  P.     The  note  itself  nuist  be  present,  ready  for  surrender 

when  the  demand  for  payment  is  made,  and  in  default  of  it,  the  demand 

will  be  insufficient  to  fixtlie  endorser.     Eastman  v.  Potter,  4  Vermont,  313.^ 

^  Haxtun  v.  Bishop,  3  Wenddl,  1. 

•8Caire«,271. 
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place  of  payment,  there  have  been  much  litigation  and 
difficulty  in  the  cases.  It  is  stated  as  a  general  rule,* 
that  a  memorandum  upon  a  note,  as  to  where  it  should 
be  payable,  was  not  a  part  of  it ;  and  in  Exon  v.  Russdly^ 
such  a  memorandum  at  the  bottom  of  the  note  was  held 
to  be  no  part  of  it.  On  the  other  hand,  in  Coune  v.  ILd" 
sall^^  after  a  bill  had  been  accepted  generally,  the  drawer, 

without  the  consent  of  the  acceptor,  added  a  place 
*99     of  payment,  and  it  was  held,  that  the  addition  ♦was 

a  material  variation,  and  discharged  the  acceptor. 
In  the  case  of  The  Bank  of  Ajnerica  v.  Woodworth,^  a  note 
was  endorsed  for  the  accommodation  of  the  maker,  and 
returned  to  him  to  be  negotiated.  It  had  no  place  of 
payment,  and  before  the  maker  had  parted  with  it,  he 
added  in  the  margin  a  place  of  payment,  and  negoti- 
ated it,  and  the  bona  fide  holder  made  the  demand  there. 
The  Supreme  Court  held,  that  the  memorandum  was 
no  part  of  the  contract,  but  merely  an  intimation  to  the 
holder  where  to  look  for  the  malcer  and  his  funds.  But 
jthe  Court  of  Errors  decided  otherwise,  and  overturned 
this  very  reasonable,  and  established  the  very  rigorous 
doctrine,  that  the  memorandum  was,  in  that  case> 
a  material  alteration  of  the  contract,  which  discharged 
the  endorser.  The  Supreme  Court  of  New-York  have 
since  decided*  that  where  the  endorser  cpmmits  a 
negotiable  note  to  the  maker,  with  a  blank  for  the 
date,  or  sum,  or  time  of  payment,  there  is  an  implied 
agency  given  by  the  endorser  to  the  maker  to  fiU  up 
the  blanks.  The  principle  of  the  decisions  in  Massa- 
chusetts is,  that  if  the  endorsement  be  made  at  the 
time  of  maldng  the  note,  the  endorser  is  to  be  treated  as 


•  Eaylaj  on  Bills,  25. 

«>  4  Matdc  ^  Sdir.  505.  Williama  p.  Waring,  10  Bamw.  ^  Cress,  2.  S.  P. 

«  4  BamiD.  8c  Aid.  197. 

^  18  Johns.  Rep.  315.     S.  C.  19  Johns.  Rep.  390. 

•  Mitchell  V.  Culver,  7  Cowen's  Rep.  336.     Mechanics'  and  Farmers' 
Bank  v.  Schuyler,  ibid.  337.  note. 


^ 
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an  original  promiser,  because  he  is  supposed  to  partici- 
pate in  the  consideration.* 

If  a  bill  of  exchange,  though  drawn  generally,  be  ac- 
cepted, payable  at  a  particular  place,  it  is  a  special  or 
qualified  acceptance,  which  the  holder  is  not  bound  to 
take ;  but  if  he  does  take  it,  the  demand  must  be  made 
at  the  place  appointed,  and  not  elsewhere.  This  is  the 
plain  sense  of  the  contract,  and  the  words  accepted  pay- 
ahle  at  a  given  placc^  are  equivalent  to  an  exclusion  of  a 
demand  elsewhere.** 


•  P&rker,  Ch.  J.,  in  Tenney  v.  Prince,  4  Pick.  385. 

^  This  point  has  been  the  subject  of  great  litigation  and  discussion  in 
the  English  courts,  and  judges  of  high  professional  cliaracter,  and  of  great 
professional  learning,  have  entertained  directly  opposite  opinions  on  the 
question.  In  Ambrose  v.  Hopwood,  2  Taunt.  Rep.  61.,  the  C.  B.  held,  that 
the  bill  must  be  presented  at  tlic  place  specified  in  the  acceptance,  and  not 
elsewhere.  This  was  in  1809.  In  Callaglian  v.  Aylctt,  3  Taunt.  Rep.  397., 
in  1811,  the  same  court  followed  the  same  doctrine,  and,  aAermore  dis- 
cussion, declared,  that  where  the  bill  was  accepted,  payable  at  a  particular 
place,  it  was  a  qualified  acceptance,  and  the  presentment  must  be  averred 
and  proved  to  have  been  made  there.  There  may,  in  the  act  of  acceptance, 
be  a  (jualification  of  tlie  plaice,  as  well  as  of  tlie  time,  of  acceptance.  In 
Fentonr.  Goundry,  13  East^s  Rrp.  459.,  in  1811,  the  same  question  aroso 
in  the  K.  B.,  and  was  decided  differently ;  and  it  was  held,  that  though  the 
bin  was  accepted  payable  at  a  place  certain,  it  was  still  to  be  taken  to  bo 
payable  gcnersdly  and  universally,  and  wherever  demanded.  Afterwards, 
in  Gammon  v.  Schmoll,  5  Taunt.  Rep.  344.,  the  Court  of  C.  B.,  notv\^th- 
Btanding  the  decision  of  tlie  K.  B.,  adhered  with  determined  purpose  to 
their  former  doctdnc ;  and  in  Bowes  v.  Howe,  on  error  from  the  K.  B., 
into  the  Exchequer  Chamber,  5  Taunt.  Rep.  30.,  the  doctrine  of  the  C.  B. 
was  established.  It  being  of  great  importance  to  the  mercantile  world  tliat 
the  law  on  tliis  subject  should  be  fixed  and  known,  the  same  point  was 
brought  into  review  before  the  House  of  Lords,  in  1820,  in  tlic  ca-se  of 
Rowc  V.  Young,  2Bro.  8fBing.  Rep.  165.,  and  the  opinions  of  the  twelve 
judges  were  taken  for  the  information  of  the  lords.  The  point  was  elabo- 
rately discussed  in  the  separate  opinions  of  the  judges,  which  displayed  all 
the  learning  and  acuteness  of  investigation  of  which  such  a  narrow  and  dry 
'jijcstion  was  susceptible.  A  majority  of  the  judges  were  in  favour  of  the 
opinion  of  the  K.  B.,  and  they  held,  tliat  such  asprcial  acceptance  need  not 
he  averred  and  proved  in  the  first  instance,  and  that  the  non-presentment 
at  the  place  was  matter  of  defence,  and  to  be  taken  advantage  of  in  pleading. 
But  Lord  Eldon  and  Lord  Redesdalo,  and  four  out  of  tlic  twelve  common 
law  judges,  were  of  opinion,  tliat  such  a  qualified  acceptance  must  be 
averred,  and  presentment  according  to  it  proved,  and  that  opinion  pre- 
vailed. The  House  of  Lords  reversed  the  judgment  of  tlic  K.  B.,  and  over- 
threw their  doctrine,  and  established  the  rule,  tliat  if  a  bill  of  exchange  be 

Vol.  m.  14 
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Three  days  of  grace  apply  equally,  according  to 

the  custom  of  merchants,  to  foreign  and  inland  bills 

and  promissory  notes,  and  as  between  the  en- 

•101     dorser   and   endorsee  of   a    negotiable  ♦note  ;* 


accepted,  payable  at  a  particular  place,  it  was  necessary  to  aver  and  prove 
presentment  of  the  bill  at  that  place,  and  the  party  so  accepting  is  not  lia- 
ble to  pay  on  a  demand  made  elsewhere.  The  defendant  was  not  to  be 
subjected  to  the  inconvenience  of  pleading:  a  tender,  and  bringing  the  money 
into  court.  Lord  Eldon's  opinion,  in  the  House  of  Lords,  was  distinguished 
for  being  clear,  nervous,  pertinent,  lopical,  and  conclusive ;  and  he  very 
well  observed,  tliat  he  could  not  untlerstand  the  good  sense  of  the  dis- 
tinction of  the  K.  B.,  that  if  a  promissory  note  be  payable  at  a  particular 
place,  the  demand  must  be  made  there,  because  the  place,  being  in  the  note, 
is  a  part  of  the  contract ;  but  if  a  bill  be  accepted,  payable  at  a  particular 
place,  it  is  not  a  part  of  tlie  acceptance,  and  the  presentment  need  not  be 
made  there.  Soon  ai\er  this  decision  was  made,  tlie  statute  of  1  and  2 
George  IV.  ch.  77.,  was  passed,  declaring  tliat  an  acceptance,  payable  at  a 
particular  place,  had  tlie  eflect  of  a  general  acceptance,  and  tlie  holder  was 
not  bound  to  present  tlie  bill  at  any  particular  place,  and  the  acceptor  might 
be  called  on  elsewhere,  as  well  as  at  Uic  place  indicated.  So  far  the  rale 
was  thrown  back  by  statute  into  the  situation  in  which  it  was  placed  by  the 
K.  B. ;  bi^t  tlie  statute  further  provided,  tliat  if  the  biU  was  accepted  pay- 
able at  a  specified  place  onlyj  and  not  elscioficre,  it  was  then  to  be  considered 
a  qualified  acceptance,  and  demand  must  be  made  at  the  specified  place. 
The  Supreme  Court  of  the  United  States,  in  U.  S.  Bank  v.  Smith,  11 
Wheat.  Rep.  171.,  were  inclined  to  think  tliat,  as  against  the  acceptor  of  a 
bill  or  maker  of  a  note,  no  averment  or  proof  of  demand  of  payment  at  the 
place  designated  in  the  instrument  was  necessary.  They  withheld  a 
decided  opinion  on  the  point.  But  as  against  the  endorser,  such  demand 
and  proof  were  held  to  be  indispensable.  In  Fayle  v.  Bird,  2  Carr>  S^ 
PayiK,  303.,  it  was  held,  that  on  a  bill  drawn  payable  in  LtrndoUf  present- 
ment must  be  made  at  some  place  tliere  ;  but  it  is  stated  in  Selby  v.  Eden, 
11  MoorCj  that  presentment  need  not  be  averred  in  the  declaration.  In 
Indiana,  tliey  follow  the  rule  tliat  if  a  promissory  note  be  payable  at  a  par- 
ticular place,  a  demand  of  payment  at  that  j)Iace  must  be  averred  and 
proved,  1  Blackford^s  Rep.  32r^.  As  evidence  of  the  endless  refinements 
and  distinctions  on  this  subject,  we  may  ref»T  to  the  case  of  Mitchell  v. 
Baring,  (4  Carr.  S^  Paipte,  35.  10  Barnw.  Sf  Cress.  4.  S.  C.)  where  it  was 
held,  that  if  a  bill,  payable  in  London,  be  accoptod  for  honour,  to  be  paid  if 
protested  and  refused  when  due,  it  must  be  protested  at  Liverpool,  where  the 
drawee  resided. 

*  Brown  r.  Harraden,  4  Term  Rep.  148.  Bubsard  v.  Levering,  6  Wheat. 
Rep.  102.  Lindenberger  v.  Beall,  ibUi.  104.  Crenshaw  v.  M'Kieman,  1 
Minor's  Ala.  Rep.  295.  The  period  of  grace  varies  in  dift'erent  coun- 
tries. In  France,  by  tlie  ordinance  of  1()73,  tit.  5.  art.  4.,  it  was  ten  daj-s; 
but  by  tlie  new  code,  art.  135.,  all  days  of  grace  ^re  abolished.  In  Massa- 
chusetts a  promissory  note  was  held  not  entitled  to  grace,  unless  it  be  an 
cxprc:js  part  of  the  contract.    Jones  v.  Falcs,  4  Mass.  Rep,  245.     But  in 
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and  the  acceptor  or  maker  has  within  a  reasonable 
time  of  the  end  of  business,  or  bank  hours,  of  the 
third  day  of  grace,  (being  the  third  day  after  the  pa- 
per falls  due,)  ♦to  pay.  It  has  been  said,*^  tliat  the  ♦102 
acceptor  was  bound  to  pay  the  bill  on  demand,  on 
any  part  of  the  third  day  of  grace,  provided  the  demand 
be  made  within  reasonable  hours.  Lord  Kenyon  thought 
otherwise.  The  question  will  be  governed,  in  a  degree, 
by  the  custom  of  the  place  ;  and  if,  in  a  commercial  city, 
payments  are  made  at  the  banks,  they  must  be  made 
within  bank  hours.  The  maker  or  acceptor  is  entitled 
to  the  uttermost  convenient  time  allowed  by  the  custom 
of  business  of  that  kind,  in  the  place  where  the  bill  is  pre- 
sented,  and  he  is  not  entitled  to  any  further  time.**  If 
the  third  day  of  grace  falls  on  Sunday,  or  a  great  holyday, 
as  the  fourth  of  July,  or  a  day  of  pubUc  rest,  the  demand 
must  be  made  on  the  day  preceding.*^  The  three  days 
of  grace  apply  equally  to  bills  payable  at  sight  f  but 


1^,  by  statute,  the  days  of  grace  were  given,  on  all  bills  of  exchange  pay- 
able at  sight,  or  on  a  future  day,  within  tlie  state,  and  on  promissory  ne- 
gotiable notes,  orders,  and  drafls,  payable  at  a  future  day,  within  the  state, 
in  like  manner  as  on  foreign  bills,  by  the  custom  of  merchants.  But  the 
provision  does  not  extend  to  bills,  notes,  or  drafts,  payable  on  demand.  The 
law  was  re-enacted  in  the  revised  statutes  of  1835.  In  Vermont,  on  the 
other  hand,  the  days  of  grace  were  taken  away,  by  statute,  in  1833.  In 
Broddie  v,  Searcy,  Peck* 8  Tenn.  Rep.  183.,  the  law  merchant  and  the  three 
daysof  grace  were  considered  applicable  to  negotiable  promissory  notes, 
and  applied  with  as  much  accuracy  and  strictness  as  in  the  most  com- 
mercial states. 

»  Buller,  J.,  4  Term  Rep.  174.  The  opinion  of  BuUer,  J.,  has  been  adop^ 
ed  in  Greeley  v.  Thurston,  4  Greenleafy  479. 

••  It  was  held  in  Osborn  v.  Moncurc,  3  WendeU,  170.,  that  the  maker  had 
the  whole  of  the  third  day  of  grace  to  make  payment,  if  he  thinks  proper  to 
seek  the  holder.  If  a  presentment  of  a  bill  for  payment  be  to  a  private 
individual,  and  not  to  a  bank  or  banker,  it  is  sufficient  to  make  the  demand 
in  the  evening  of  the  day  of  payment.    Triggs  v.  Newnham,  10  Moore,  249. 

*  Tassell  r.  Lewis,  1  Lord  Raym.  743.  Jackson  v.  Richards,  2  Caines* 
Rep.  343.  Lewis  v.  Burr,  2  Caines^  Cos.  in  Error,  195.  Bussard  v.  Lever- 
ing, 6  Wheat.  Rep.  102. 

*  Colman  v.  Sayer,  1  Barnard's  K.  B.  303.  Bayley  on  BiUs,  151.  In 
France,  while  days  of  grace  were  allowed  under  the  ordinance  of  1673, 
Pothier  agreed  with  M.  Jousse,  in  his  commentary,  that  a  bill  payable  at 
sight  had  no  days  of  grace ;  and  he  justly  observed,  tliat  it  would  be  un- 
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a  bill  or  note  payable  on  demand,  •or  where  no  time 
of  payment  is  expressed,  is  payable  immediately  on 
presentment,  and  is  not  entitled  to  the  days  of  grace.* 
A  bill  payable  at  so  many  days'  sight,  means  so  many 
days  after  legal  sight,  or  acceptance  ;^  and  when  the  time 
is  to  be  computed  by  days,  as  so  many  days  after  sight, 
the  day  of  the  date  of  the  instrument  is,  by  the  modem 
practice,  excluded.^ 

It  is  equally  unseasonable,  to  demand  payment  before 
the  expiration  of  the  third  day  of  grace,  as  after  the  day. 
The  demand  must  be  made  on  the  third  day  of  grace,  or 
on  the  second,  if  the  third  day  be  a  day  of  public  rest ; 
and  in  default  of  such  demand,  the  drawer  of  the  biU, 
and  the  endorser  of  the  note,  are  discharged.**  If,  how- 
ever, a  note  be  made  for  negotiation  at  a  bank,  whose 
custom  is  to  demand  payment,  and  to  give  notice,  on  the 
fourth  day,  that  custom  forms  a  part  of  the  law  of  the  con- 
tract, and  the  parties  are  presumed  to  agree  to  be 
•104    governed,  in  that  case,  by  the  usage.^  The  •same 


reasonable  and  inconvenient  for  a  person  who  takes  a  drafl,  for  his  accom- 
modation, on  his  journey,  payable  at  sight,  to  be  obliged  to  wait  the  days  of 
grace  for  his  money.     Ttaiti  du  Con.  de  Change^  art.  172. 

*  Gammer  v.  Harrison,  2  M' Cord's  Rep.  246.  BayUy  on  BUlSf  141. 
Sommerville  v.  Williams,  1  StewarVs  Ala.  Rep.  484.  So,  if  a  note  be  pay> 
able  on  1st  MQ,y  Jixed^  it  means  tliat  no  days  of  grace  are  intended,  and  there 
are  none  allowed.    Dm-nford  v.  Patterson,  7  Martin's  Louis.  Rep.  460. 

*»  Mitchell  9.  De  Grand,  1  Mason^s  Rep.  176.  If  a  bill  payable  at  so  many, 
say  sixty  days'  sight,  be  accepted,  payable  upon  a  given  day,  say  November  «k{, 
in  which  the  three  days  of  grace  were,  in  fact,  included,  though  the  day  of 
acceptance  did  not  appear  on  the  bill,  tlic  demand  is  to  be  made  on  the  day 
specified  in  the  acceptance.  The  acceptor  is  bound  to  that  day,  and  it 
being  in  point  of  fact  the  true  day,  the  drawer  and  endorsers  would  also  be 
bound,  on  protest  and  due  notice  of  default  of  payment  o^  'that  day.  (Ken- 
ner  and  others  v.  tlieir  Creditors,  20  Martinis  Louis.  Rep.  36.  1  Miller's 
Louis.  Rep.  280.  S.  C.) 

•  Bayfei^  on  BiUs,  155. 

«  Coleman  v.  Sayer,  Str.  Rep.  829.  Wiffen  v.  Roberts,  1  Esp.  N.  P. 
Rep.  261.  Leavitt©.  Simes,  3  N.  H.  Rep.  14.  Mills  r.  United  States  Bank, 
11  WheaUm,  431. 

*  Renner  v.  Bank  of  Columbia,  9  JVheat.  Rep.  581.  Mills  v.  United 
States  Bank,  11  ibid,  431.  Bank  of  Washington  v.  Triplett,  1  JPeCers* 
U.  5.  Rep.  25.     Bank  of  Columbia©.  Fitzhugh,  1  Harr.  k  GUly  239. 
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rule   applies,  when  a  bank,  by  usage,  treats  a  par- 
ticular day  as  a  holyday,  though  not  legally  known  as 
such,  and  make  demands,  and  give  notice,  on  the  day 
preceding  ;   the  parties  to  a  note  discounted  there,  and 
caniisant  of  the  usage,  are  bound  by  it.*     Though  a 
bill,  payable  at  a  given  time,  has  never  been  presented 
to    tkxG  drawee  for  acceptance,  the  demand  upon  the 
drjTwee  for  payment  is  to  be  made  on  the  third  day  of 
*  grao^  ;   for,  by  the  usage  of  the  commercial  world, 
whioli  now  enters  into  every  bill  and  note  of  a,  mercan- 
tile 'Oliaracter,  except  where  it  is  positively  excluded,  a 
bill  dcxjs  not  become  due  on  the  day  mentioned  on  its 
^^^^^>  tut  on  the  last  day  of  grace.'* 

^"^•^   Of  ^^  *^^P*  requisite  to  fix  the  drawer  aiid  eridorsers. 

^^^re  is  no  part  of  the  learning  relating  to  negotiable 

P^P^x-,  that  has  been  more  critically  discussed,  or  in 

^^clx  the  rules  are  laid  down  with  more  precision,  than 

r!?^^  "Which  concerns  the  acts  requisite  to  fix  the  responsi- 

^3^    of  the  drawer  and  endorsers,  and  the  acts  and 

^^^ions  which  wiU  operate  to  discharge  them.     True 

^5^^^y  consists  in  establishing  some  broad  plain  rules, 

D,^y  to  be  understood,  and  steady  in  their  obligation. 

The  holder  must  not  only  show  a  demand,  or  due  dili- 
gence to  get  the  money  of  the  drawee  of  the  bill  or  check, 
and  of  the  maker  of  the  note,  but  he  must  give  reasonable 
notice  of  their  default  to  the  drawer  and  endorsers,  to 
entitle  himself  to  a  suit  against  them.*^  The  object 
of  the  notice  is  to  afford  an  *opportunity  to  the  *105 
drawer  and  endorsers  to  obtain  security  from  those 


*  Chy  Bank  v.  Cutter,  3  Pick.  Rep.  414. 
k  Bank  of  Washington  v.  Triplett,  1  Peters'  U.  S.  Rep.  25.  * 
«  Heylyn  v,  Adamson,  2  Burr.  Rep.  669.  Rushton  v.  Aspinwall,  Doitg. 
Rtp.  679.  Williams  v.  United  States  Bank,  2  Peters'  U.  S.  Rep.  96.  The 
^mand  and  notice  to  the  endorser  are  equally  requisite,  though  he  endorse 
the  note  after  it  is  due.  Stockman  v.  Riley,  2  M' Cord's  Rep.  :J98.  Poole 
i7.ToUe8on,  libid,l99. 
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persons  to  whom  they  are  entitled  to  resort  for  indemnity. 
Notice  to  one  of  several  partners,  or  to  one  of  several  joint 
drawers  or  endorsers,  is  notice  to  them  all.*  What  is  rea- 
sonable notice  to  the  drawer  or  endorser,  is  sometimes  said 
to  be  a  question  of  law,  and  at  other  times  to  be  a  ques- 
tion of  fact.  The  question  of  reasonable  notice  is  usually 
compounded  of  law  and  fact,  and  proper  for  the  decision 
of  a  jury,  under  the  advice  and  direction  of  the  court ; 
and  the  mixed  question  requires  the  application  of  the 
powers  of  tlie  court  and  jury.**  The  elder  cases  did  not 
define  what  amounted  to  due  diligence  in  giving  notice 
of  the  dishonour  of  a  bill,  with  that  exactness  and  cer- 
tainty which  practical  men,  and  the  business  of  life,  re- 
quired. According  to  the  modern  doctrine,  the  notice 
must  be  given  by  the  first  direct  and  regular  con- 
*106     veyance.*^    This  means,  the  first  *mail  that  goes 


»  Porthouse  v.  Parker,  1  Campb.  Rep.  82. 

•»  Tindal  v.  Brown,  1  Term  Rep.  167.  Darbishire  v.  Parker,  6  Easfs 
Rep.  3.  Hilton  v.  Shepherd,  6  EasCs  Rep.  14.  in  nods.  Bateman  v,  Jo- 
seph, 12  EasCs  Rep.  433.  Ches.  Ins.  Co.  v.  Stark,  6  Cranch's  Rep.  273. 
Mar.  Ins.  Co.  v.  Ruden,  ibid.  338.  Taylor  v.  Brigden,  8  Johns.  Rep.  173. 
In  Brahan  v.  Ragland,  1  Minor's  Ala.  Rep.  85.,  what  is  reasonable  no- 
tice to  an  endorser  was  held  to  be  a  question  of  fact  for  a  jury.  In  Aymar 
V.  Beers,  7  Cowen's  Rep.  705.,  and  the  Bank  of  Columbia  v.  Lawrence,  1  Pe- 
ters^ U.  S.  Rep.  578.,  it  was  held,  that  the  reasonableness  of  notice,  or  demand^ 
or  due  diligence,  when  the  facts  were  settled,  was  a  question  of  law  for  the 
court,  and  not  a  question  of  fact  for  a  jury.  But  the  question  is  so  mixed 
up  with  circumstances,  and  is  so  compounded  of  the  ingredients  of  law  and 
fact,  that  it  will  be  found,  in  practice,  very  difficult  to  retain  on  the  bench 
the  exclusive  jurisdiction  of  the  question.  In  Ohio,  by  act  of  1820,  bonds, 
bills,  and  notes  for  money,  and  payable  to  order,  or  bearer,  or  assigns,  are 
declared  to  be  negotiable  by  endorsement  thereon,  so  as  to  enable  the  as- 
signee to  sue  in  his  own  name ;  and  if  demand  be  made  at  tlie  time  the 
same  becomes  due,  or  toUhin  a  reasonable-time  thereafter,  it  shall  be  adjudged 
due  diligence,  sufficient  to  charge  the  endorser.  Salutes  of  Ohto,  1831. — 
Chase's  Statutes  of  Ohio,  vol.  ii.  1137. 

«=  Until  an  act  of  the  Assembly  since  1823,  in  Louisiana,  the  post-office 
was  not,  in  that  state,  a  proper  place  of  deposit  for  notice  to  endorsers.  19 
Martin,  491.  It  is  not  now,  in  those  post-towns  where  the  endorser  Uvea 
within  three  miles  of  the  post-office,  and  there  is  no  penny-post  establish- 
ment. Louisiana  State  Bank  v.  Rowell,  18  ^nd.  506.  Clay  v.  Oakley, 
17  ibid.  137.  This  is  also  the  rule  in  Tennessee,  and  notice  through  the 
post-office  is  not  sufficient  under  like  circumstances.    Bank  v.  Bennett, 
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after  the  day  next  to  the  third  day  of  grace  ;  so  that  if  the 
xbixS,  day  of  grace  be  on  Thursday,  and  the  drawer  or  en- 
dorser reside  out  of  town,  the  notice  mmj^  indeed,  be  sent 
on  Thursday,  but  must  be  put  into  the  post-office,  or  mail- 
ed, on  Friday,  so  as  to  be  forwarded  as  soon  as  possible 
thereafter  ;  and  if  the  parties  live  in  the  same  town,  the 
rule    is  the  same,  and  the  notice  must  be  sent  by  the 
penny-post,  or  placed  in  the  office  on  Friday.'*    The  law 
does  not  require  excessive  dib'gence,  or  that  the  holder 
should  watch  the  post-office  constanlly,  for  the  purpose 
of  receiving  and  transmitting  notices.     Reasonable  dili- 
gence and  attention  is  all  that  the  law  exacts  ;**  and  it 
seems  to  be  now  settled,  that  each  party  into  whose 
tands  a  dishonoured  bill  may  pass,  shall  be  allowed  one 
entire  day  for  the  purpose  of  giving  notice.*^     If  the  de- 
^aJid  be  made  on  Saturday,  it  is  sufficient  to  give  notice 
to  the  drawer  or  endorser  on  Monday  f  and  putting  the 


• 


**^'*i?«',  166.  In  Louisiana,  if  the  residence  of  the  party  to  be  charged  can- 
Dot  be  found,  after  due  inquiry,  notice  lodged  at  the  nearest  post-oftice,  ad- 
wesaed  totlic  party  at  the  place  where  tlic  contract  vvaa  made,  is  sufficient. 
Weston  V.  Daysson,  7  Louis.  Rep.  7. 

That  notice  may  be  given  on  the  same  day  that  the  paper  is  payable 

"^  Is  duly  dishonoured,  and  that  it  must,  if  possible,  be  given  on  the  next 

^Yf  or  put  in  the  post-office  for  that  purpose.    See  Corp  v.  M*Comb,  1 

Johns .    Cos.   328.     Bussard  v.   Levering,  6    Hlieaton,  102.  104.    Johnson 

'•  Harih,  1  BaUey's  S.   C.  Rep.  482.     Shed  v.   Brett,    1   Pick.  Rep.  401. 

Osborn  V.  Moncure,   3  Wendell,   170.     1  Minor's  Ala.  Rep.  295.     Talbot 

'-larke,  8  Pinch.  54.     Bixley  v.  Franklin  Ins.  Co.  ibid.  SG.     United 

States  t,.  Barker,  4  Wash.  Cir.  Rep.  464.    Townsley  v.  Springer,  1  Miller'a 

^*».  Htp.  122.  515. 

^-^  Korth  Carolina  the  rule  respecting  notice  is  made  to  vary  with  the 

"Tsuitg  of  tlie  parties,  and  tJie  same  strictness  is  not  required  between  far- 

-  ^  i>^  the  country,  as  between  merchants  in  town.     The  reasonableness 

ji      *^*-^«i'e,  or  due  diligence,  is  to  be  left  to  the  jury,  under  the  direction  of 

^  *^^*Ait.     Brown  v.  Johnson,  1  Dcvereux,  293. 
i».   "^■"Q.y  V.  Hadwen,  5  Maule  8^  Selw.  68.    Flack  v.  Green,  3  GUI  Sf  Johns. 

^  '  lirown  V.  Ferguson,  4  Leigh,  37. 
gj  |^**-^ikson  V.  Richards,  2  Caincs,  343.  Lord  Alvanley,  in  Hayncs  v. 
gjT  ^»  3  Bos.  8f  Ptdl.  601.  In  Hawkes  v.  Salter,  4  Bingltam,  715.,  and 
l^^^y^  .  '*'-  Hadwen,  5  Maule  8^  Selw.  69.,  and  Geill  v.  Jeremy,  1  Moody  S^ 
jj^  ***-,  61.,  it  was  held,  that  the  holder  had,  in  such  a  case,  the  whole  of 
^^  to  write  the  notice,  and  that  a  letter  by  the  Tuesday  morning 
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notice  by  letter  into  the  post-oflSce  is  sufficient, 
•107    though  the  letter  *should  happen  to  miscarry.    If 

the  holder  uses  the  ordinary  mode  of  conveyance, 
he  is  not  required  to  see  that  the  notice  is  brought  home 
to  the  party.  Nor  is  it  necessary  to  send  by  the  public  mail. 
The  notice  may  be  sent  by  a  private  conveyance,  or  spe- 
cial messenger,  and  it  would  be  good  notice,  though  it 
should  happen  to  arrive  a  little  behind  the  mail-  Where 
the  parties  live  in  the  same  town,  and  within  the  district 
of  the  letter-carrier,  it  is  sufficient  to  give  notice  by  letter 
through  the  post-office.  If  there  be  no  penny-post  that 
goes  to  the  quarter  where  the  drawer  lives,  the  notice  must 
be  personal,  or  by  a  special  messenger  sent  to  the  dwell- 
ing-house ;  and  it  is  necessary,  in  that  case,  that  the  notice 
be  personally  given  to  the  party  to  be  charged,  or  at  his 
dwelling-house  or  place  of  business,  and  the  duty  of  the 
holder  does  not  require  him  to  give  notice  at  any  other 
place.  The  notice,  in  all  cases,  is  good,  if  left  at  the 
dwelling-house  of  the  party,  in  a  way  reasonably  calcu- 


post  was  sufficient.  This  is  now  the  English  rule,  and  it  appears  to  be  a 
more  definite  construction,  or  else  a  relaxation  of  the  strictness  required  by 
the  former  rule.  See  Hayncs  v.  Birks,  3  Bos.  Sf  Pull.  599.,  and  Lenox  v.  Ro- 
berts, 2  WhetUoUy  373.  In  tliis  last  case  the  rule  was  laid  down  too  strictly, 
when  it  stated  that  tlic  demand  of  payment  should  be  made  upon  the  last 
day  of  gface,  and  notice  of  the  default  be  put  into  the  post-office  early  enough 
to  be  sent  hy  the  mail  of  the  succeeding  day.  This  rule  is  mentioned,  and  as 
it  would  seem  with  approbation,  by  the  court,  in  the  case  of  tlie  Bank  of 
Alexandria  v.  Swann,  9  Peters^  U.  S.  Rep.  33.,  but  tlie  decision  only  is,  that 
notice  need  not  be  put  in  tlic  post-office  on  the  day  of  the  d/fauU,  and  it  is 
sufficient  to  send  it  by  the  mail  on  the  next  day.  This  leaves  the  point  to 
rest  on  the  former  decision,  and  yet  the  principle  declared  is,  that  ordinary 
reasonable  diligence  is  sufficient,  and  the  law  does  not  regard  Uia  fractions  of 
the  day  in  sending  wttice.  This  principle  will  sustain  the  rule  as  it  is  now 
generally  and  best  understood  in  England  and  in  the  commercial  part  of 
tlic  United  States,  tliat  notice  put  into  the  post-office  on  the  next  day,  al 
any  time  oftlie  day,  so  as  to  be  ready  for  the  first  mail  tliat  goes  tliercqfter, 
is  due  notice,  tliough  it  may  not  be  mailed  in  season  for  to  go  by  the  mail 
of  the  day  after  Ute  default.  So,  in  Firth  v.  Thrusli,  8  Bos.  8f  Cress.  387.,  an 
attorney  was  employed  to  give  notice.  He  was  not  informed  of  the  endor- 
ser's residence  for  several  weeks  after  tlie  bill  was  dishonoured,  tliough  he 
had  used  due  diligence.  He  then  took  a  day  to  consult  tlic  holder  befcure 
he  sent  the  notice,  and  it  was  held  to  be  a  valid  notice. 


Lee.  XUV.]  OF  PERSONAL  PROPERTY.  107 

lated  to  bring  the  knowledge  of  it  home  to  him  ;  and  if 
the  house  be  shut  up  by  a  temporary  absence,  still  the 
notice  may  be  left  tliere-  If  the  parties  live  in  different 
towns,  the  letter  must  be  forwarded  to  the  post-office 
nearest  to  the  party,  though,  under  certain  circumstances, 
a  more  distant  post-office  may  do ;  but  the  cases  have 
not  defined  the  precise  distance  from  a  post-office  at 
which  the  party  must  reside,  to  render  the  service  of 
notice  through  the  post-office  good.* 

•The  notice  must  specify  tliat  the  bill  is  dis-  •lOS 
honoured,  and  the  design  of  it  is,  that  the  drawer 
may  be  enabled  to  secure  his  claim  against  the  acceptor, 
and  the  endorser  against  the  maker,  and  the  notice  may 
come  fiom  any  person  who  is  a  party  to  the  bill.**  So,  any 
agent,  having  possession  of  the  bill,  may  give  the  notice, 
and  it  need  not  state  at  whose  request  it  was  given,  nor  who 
was  the  owner  of  the  bill.  There  is  no  precise  form  of 
the  notice-      It  is  sufficient  that  it  state  the  fact  of  non- 


■  Grose,  J.,  and  Lawrence,  J.,  in  Darbisliire  v.  Parker,  6  EasVs  Rep* 
10.  Scott  V.  Lifford,  9  ibid.  347.  Smith  v.  MiiHct,  2  Campb.  208.  Hiltoa 
t.  Fairclough,  ibid.  633.  WiHiams  v.  Smith,  2  Bamw.  ^  Aid.  496.  Ban- 
croft F.  Hail,  1  HoU's  N.  P.  476.  Bray  r.  Ilawden,  5  Maule  Sf  Selw.  68. 
Jackson  r.  Richards,  2  Cables'  Rep.  343.  Stewart  v.  Eden,  ibid.  121.  Corp 
P.  M'Comb,  1  Johns.  Cas.  328.  Ireland  r.  Kip,  10  Johns,  Rep.  490.,  and  11 
H>id.  231.  Lenox  v.  Roberts,  2  IVhcat.  Rep.  373.  Bussard  v.  Levering, 
6  ibid.  102.  Lindenberger  v,  Beall,  ibid,  104.  Shed  r.  Brett,  1  Pick, 
Rep,  401.  Mead  r.  Engs,  5  Cowen's  Rep.  303.  Whittier  v,  Graffam,  3 
Greenlcaps  Rep.  82.  Bank  of  Columbia  r.  Lawrence,  1  Peters*  U.  S. 
Kep.  578.  Williams  r.  United  States  Bank,  2  Peters'  U,  S.  Rep.  96. 
United  States  Bank  v.  Carneal,  ibid.  543.  Gallagher  r.  Roberts,  2 
Ifask.  Cir.  Rep.  191.  Davis  r.  Williams,  Peek's  Tenn.  Rep,  191.  J%e 
^.  Y.  Revised  Statutes,  vol.  i.  769,  770.  sec.  12 — 17.,  make  provision 
for  presentments  and  notices  on  negotiable  paper,  in  special  cases,  as  when 
part  of  the  city  of  New- York  is  the  seat  of  an  infectious  disease,  and  the 
residence  of  parties  becomes  disturbed.  By  Act  of  N,  Y.  April  23d,  1835, 
ch.  141.,  notice  of  non-acceptance  of  a  bill,  or  of  non-payment  of  a  bill,  note, 
or  other  negotiable  instrument,  may  be  directed  to  the  city  or  town  where 
the  person  to  be  charged  resided  at  the  time  of  drawing,  making,  or  endorsing 
the  same,  unless  the  person,  at  the  time  of  his  signature,  specify  thereto  the 
post-office  to  which  notice  is  to  be  addressed. 

^  Jameson  v.  Swinton,  2  Campb.  Rep.  373.  Solarte  v.  Palmer,?  Bing- 
ham, .530.     Chapman  v.  Keane,  4  NetiUe  8f  Manning,  607. 

Vol-  m.  15 
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payment,  and  it  is  not  necessary  to  state  expressly,  for  it 
is  justly  implied,  that  the  holder  looks  to  the  endorser.* 
It  is  sufficient  for  an  ao^ent  to  give  notice  to  his  principal 
of  the  dishonour  of  a  bill,  and  it  then  becomes  necessary 
for  the  principal  to  give  the  recjuisite  notice,  with  due 
diligence,  to  the  parties  to  be  fixed.^  The  party  receiv- 
ing notice  is  bound  to  give  notice  likewise  to  those  who 
stand  behind  him,  and  to  wliom  he  means  to  resort  for 

indemnity  ;  and  if  a  second  endorser,  on  receiving 
♦109     notice  of  the  dishonour  of  the  bill,  should  *neglect 

to  give  the  like  notice,  with  due  diligence,  to  the 
first  endorser,  the  latter  would  not  be  liable  to  him.*^  It 
is  not  necessary,  in  the  case  of  notice  of  the  non-accep- 
tance, or  non-payment  of  a  bill,  tliat  a  copy  of  the  bill 
and  protest  should  accompany  the  notice.  It  is  sufficient 
to  give  notice  of  the  fact.^  If  several  parts,  as  is  usual, 
of  a  bill  of  exchange,  be  drawn,  tliey  all  contain  a  con- 
dition to  be  paid  provided  the  others  remain  unpaid,  and 
they  collectively  amount  to  one  bill,  and  a  payment  to 


•  Shed  V.  Brett,  1  Pick.  Rep.  401.  Mills  v.  United  States  Bank,  11 
Wheat  Rep.  431.  United  States  Bank  v.  Carneal,  2  Peters'  U.  S.  Rep. 
543.  In  Chanoine  v.  Fowler,  3  Wendell,  173.,  it  was  held,  that  the  notico 
of  non-acceptance  or  non-payment  cannot  be  given  by  a  stranger,  but  it 
maybe  by  any  person  who  is  a  party  to  the  bill,  or  who  would,  on  its 
return  to  him,  have  a  right  of  action  on  it.  But  the  cases  of  Shed  r.  Brett, 
and  Mills  v.  United  States  Bank,  lay  down  tlie  law  concerning  notice 
in  the  broad  terms  stated  in  the  text. 

^  Haynes  v.  Birks,  3  Bos.  Sf  Pull.  599.  Tunno  v.  Lague,  2  Johns.  Cas.  1. 
Colt  V.  Noble,  5  Mass.  Rep.  167.  Firth  c.  Thrush,  8  Bantw.  Sf  Cress.  387. 
An  agent  of  the  holder  is  allowed  one  day  to  give  notice  to  his  principal  of 
a  default,  and  the  princi])al  one  day  thereafter  to  give  notice  to  the  drawer  or 
prior  endorser.     Ibid. 

«  Morgan  r.  Woodworth,  3  Johns.  Cas.  89.  PolhicTj  Traxtt  du  Con,  d^ 
Cliange,  No.  153.  But  if  the  first  endorser  has,  in  point  of  fact,  had  due 
notice  from  any  subsequent  holder,  it  is  sullicicnt.  Statlbrd  v.  Yates,  18 
Johnson,  327.  Stanton  v.  Blossom,  14  Mass.  Rep.  116.  Bayley  on  BillSf  4 
edit.  163.  Eacji  endorser  successively,  is  allowed  a  day  to  give  notice  to 
the  endorser  before  him.    Johnson  v.  Harth,  1  Bailey's  S.  C.  Rep.  462. 

*  Cromwell  v.  Ilynson.  2  Esp.  N.  P.  Rep.  511.  Charters  v.  Bell,  4  ilrid. 
48.  Robins  v.  Gibson,  1  Maule,  S^  Sehr.  289.  Lenox  ».  Leverett,  10  Mass. 
Rep.  1.    Wallace  v.  Agry,  4  Mason,  330. 
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the  holder  of  either  is  good,  and  a  payment  of  one  of  a 
set  is  payment  of  the  whole.     The  drawer  or  endorser, 
to  be  charged  on  non-acceptance  or  non-paymen  ,  »s 
entitled  to  call  for  the  protest,  and  the  idcntica   bill,  or 
number  of  the  set  protested,  before  he  is  bound  to  pay; 
and  it  would  be  sufficient  to  produce  it  at  the  trial,  or 
account  for  its  al>scnce.-    His  rights  attach  to  the  bd 
that  has  been  dishonoured,  and  he  is  entitled  to  call  for 
it.    He  may  want  it  for  his  own  indemnity,  and  without 
it  he  might  be  exposed  to  claims  from  some  hom  Jide 
holder,  or  person,  who  had  paid  it,  supu  protest,  for  his 

honour.  .      .  •  -.^ 

There  are  many  cases  in  which  notice  is  not  requisite, 

or  the  want  of  it  waived. 

If  the  drawee  refuses  to  accept,  because  he  has  no 
eifects  of  the  drawer  in  hand,  notice  to  the  drawer  is 
not  necessary.''     This  exception  to  the  general  rule  prc^ 
cecds  on  the  ground  of  fraud  in  the  drawer,  or 
that  notice  to  him  would  be  useless ;  'but  the      110 
courts  have  regretted  the  existence  of  the  cxcep- 
tion,  and  they  confine  it  strictly  to  the  case  of  want  ot 
effects,  and  where  the  drawee  is  not  mdebted  to  the 
drawer,  and  to  other  cases  in  which  the  drawer  had  no 
ri-ht  to  expect  that  his  bill  would  be  honoured.     Notice 
is  requisite,  if  the  want  of  it  would  produce  detriment ; 
as  if,  in  case  notice  had  been  given,  and  the  biU  taken 
up,  the  drawer  would  have  had  his  remedy  over  against 
some  third  person  ;  or  if  it  was  drawn  with  a  bomjide 
expectation  of  assets  in  the  hands  of  the  drawee,  as 
uiin   the  faith  of  consignments  not  come  to  hand,  or 
upon   the  ground  of  some  fair  mercantile  agreement. 

.  powcU  ..  Roach,  6  E.p.  N.  P.  nrv-  76.    B^a^cs,  420.  424.  sec.  74. 

ir»r.wortIiy  e.  Hopkins,  IJolns.  Cas.  W, . 

^r  Bickerdike  ..  Bo.l.nan  1  ''^^'^f'^c.n.y  ..  Da  Costa,  1  Esj,.  i.. 
.  Rogers  ..  Stephens.  2  T<™  K^p.  7U.     Corney  '  _^  ^^  ^  ^^ 

£c,%S^n  .  Mafiey,  15  EasCs  Hep.  216.    Rucker  ».  Il.Uer.  16  M.  43. 
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The  exception  applies  only  to  the  drawer,  and  not  to 
the  endorser  of  a  bill  drawTi  witliout  funds  f  and  it  is 
now  settled  in  England,  in  France,  and  in  this  country, 
that  neither  the  insolvency  of  the  draw^er,  or  drawee,  or 
acceptor,  or  the  fact  that  the  drawee  had  absconded, 
does  away  the  necessity  of  a  demand  of  payment,  and 
notice  to  the  drawer  or  endorser ;  nor  does  knowledge 
in  the  endorser,  w^hcn  he  endorsed  the  paper,  of  the 
insolvency  of  the  maker  of  the  note,  or  drawee  of  the 

bill,  do  away  the  necessity  of  notice,  in  order  to 
♦111     charge  him.^     It  was  left  undecided  in  *Ithode  v. 

Proctor^^  whether,  in  the  case  of  the  bankruptcy 
of  the  party  entitled  to  notice,  the  holder  was  bound  to 
give  notice  to  the  assignees ;  though  the  intimation  in 
that  and  other  cases  is,  and  it  is  clearly  the  better 
opinion,  that  the  notice  to  the  assignees  would  be  proper, 
if  assignees  had  been  chosen  when  notice  w^as  to  be 
given  ."^  If  a  bank  check  be  taken  in  the  ordinary 
course  of  business,  it  is  not  an  absolute  payment,  but 
only  the  means  to  procure  the  money,  and  the  holder  is 


Cory  r.  Scott,  3  Barnw.  S^  Aid.  619.  French  v.  Bank  of  Columbia,  4 
Cranch's  Rep.  141.  Cathell  v.  Goodwin,  1  Harr.  Sf  GUI,  468.  Eichelbcr- 
ger  V.  Finley,  7  Harr.  S^  Johns.  381.  Farmers'  Bank  v.  Vanmeter,  4 
Randolph,  553.  Norton  v.  Pickering",  8  Barnw.  Sf  Cress.  610.  Lafitte  r. 
Slatter,  6  Bingh/im,  623. 

•  Wilkes  V.  Jacks,  Peakc's  N.  P.  Cas.  202.  Leach  v.  Hewett,  4  TaunUm, 
730.     RamduloUday  v.  Darieux,  4  Hash.  Cir.  Rep.  61. 

*»  Nicholson  V.  Gouthit,  2  H.  Blades.  Rep.  609.  Esdaile  v.  Sowerby,  11 
East*s  Rep.  114.  Howe  v.  Bowes,  5  Taunt.  Rep.  30.  Rhode  v.  Proctor,  4 
Bamuf.  8f  Cress.  517.  Jackson  v.  Richards,  2  Calves^  Rep.  343.  French  r. 
Bank  of  Columbia,  4  Cranch,  141.  Sandford  v.  Dillaway,  10  Mass. 
Rep.  52.  Buck  r.  Cotton^  2  Conn.  Rep.  126.  Juniata  Bank  v.  Hall,  16 
Serg.  Sf  RawUy  157.  Groton  r.  Pallheim,  6  Greerdcaf,  476.  Hill  v.  Martin, 
12  Martin's  Louis.  Rep,  177.  Jewey  r,  Wilbur,  1  Bailey's  S.  C.  Rep.  453. 
Mr.  Bellf  in  his  Commentaries^  vol.  i.  413.,  mentions  a  number  of  Scotch 
xlccisions  to  the  same  effect.  See,  also,  Pardessus,  part  6.  tit.  8.  ch.  3.  sec. 
4.,  to  the  same  point.     . 

<■  4  Bamio.  Sf  Cress.  517. 

^  See,  Ex  parte  Moline,  19  Vesty's  Rep.  216,,  and  Thompson  on  BiUsy  p. 
535.,  as  cited  to  that  point  by  Mr.  Justice  Bayley,  in  Rhode  r.  Proctor. 
3ee,  also,  BcU^s  Cpmm,  vol.  i.  421. 
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t)Ound  to  present  it  for  payment  with  ordinary  diligence, 
and  the  next  day  will  be  in  season.  But  if  the  bank  be 
totally  prohibited,  by  process  of  law,  from  the  exercise 
of  its  functions,  before  the  check  can,  with  due  diligence, 
be  presented,  no  demand  need  be  made,  or  notice  given; 
and  the  holder  may  waive  tlie  check  akogether,  and 
resort  to  his  original  demand.'*  So,  if  the  maker  of  the 
check  has  no  funds  in  the  bank  at  the  date  of  the  check, 
it  need  not  be  presented  for  payment  previous  to  a  suit 
upon  it.^ 

Giving  time  by  the  holder  to  the  acceptor  of  a  bill  or 
maker  of  a  note,  will  discharge  tlie  other  parties  ;  but  the 
agreement  for  delay  must  be  one  having  a  sufficient  con- 
sideration, and  binding  in  law  upon  the  parties  ;  mere 
indulgence  will  work  no  prejudice.*^  If  the  holder  gives 
time  to  the  endorser,  knowing  that  the  note  was  made 
for  his  accommodation,  he  does  not  thereby  dis- 
charge *the  drawer/  Simply  forbearing  to  sue  the  *1 12 
acceptor,  or  taking  collateral  security  from  him,  is 
no  discharge ;  but  giving  him  new  credit  and  time,  or  ac- 
cepting a  composition  in  discharge  of  the  acceptor,  will 
produce  that  result.  The  principle  is,  that  the  drawer 
and  endorser  are  in  the  light  of  sureties  for  the  acceptor, 
and  the  holder  must  do  nothing  to  impair  the  right  which 
they  have  to  resort  by  suit  to  the  acceptor  for  indemnity, 
or  which  would  amount  to  a  breach  of  faith  in  him  to- 
wards the  acceptor.®     If  the  liabihty  of  the  surety  be 


•  Cromwell  &  Wing  v.  Lovett,  1  HnWs  N.  Y.  Rep.  56. 
*»  Franklin  &  Smith  v.  Vandcrpool,  1  Hall,  78. 

«  M*Lemore  v.  Powell,  12  Wlicat.  Rep.  554.  Planters'  Bank  v.  Scllman, 
2  Cifl  ^  Johns.  230.  Bank  v.  Myers,  1  BaUey's  S.  C.  Rep.  412.  Giving 
iDdulgence  to  the  acceptor  after  judjrment  against  the  drawer  does  not 
discharge  him.     Pole  v.  Ford,  2  ChiUy^s  Rep.  125. 

*  Walker  v.  Bank  of  Montgomery  County,  12  Serg.  Sf  Raicle,  382.  S. 
C.  9  ibid.  229. 

«  Philpot ».  Briant,  4  Bingham,  717.  Planters'  Bank  v.  Sellman,  2  GiU 
if  Johns.  230.  Nolte  v.  his  Creditors,  19  Martinis  Louis.  Rep.  9.  Same  law 
in  respect  to  the  endorser  of  a  note.     Couch  v.  Waring,  9  Conn.  Rep.  261. 
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varied,  it  discharges  him,  or  if  he  can  sue  the  acceptor, 
in  consequence  of  the  resort  over  to  him  by  the  holder, 
notwithstanding  tlie  time  given  to,  or  the  composition 
made  with,  the  acceptor,  l)y  the  holder,  the  latter  is  ena- 
bled indirectly  to  viohite  his  contract  with  the  acceptor.* 
But  receiving  part  of  the  debt  irom  the  acceptor  of  a  bill, 
or  maker  of  a  note,  works  no  prejudice  to  the  holder's 
right  against  the  drawer  or  endorsers,  for  it  is  in  aid  of 
all  parties  who  are  eventually  liable.^  All  that  the  nale 
requires,  is,  that  the  holder  shall  not  so  deal  with  the 
acceptor  of  the  bill,  or  malcer  of  the  note,  b}''  giving  time, 
or  compounding,  or  giving  credit,  as  to  prejudice  the  right 
of  the  other  parties  to  the  bill,  without  their  assent,  in 
the  exercise  of  their  rii»lit  of  recourse  acrainst  the  maker 
or  acceptor.  The  holder  may  give  time  to  an  immediate 
endorser,  and  proceed .  against  the  parties  behind  him. 
A  prior  party  to  a  bill  is  not  discharged  by  a  release  of 
a  subsequent  party.  But  the  holder  cannot  reverse  this 
order,  and  compound  with  prior  parties  without  the  con- 
sent of  subsequent  ones,  for  it  varies  the  rights  of 
*113  the  subsequent  parties,  and  *dischai*ges  them. 
The  parties  to  a  bill  are  chargeable  in  different 
order.  The  acceptor  is  first  liable,  and  the  endorsers  in 
the  order  in  which  they  stand  on  the  bill ;  and  taking 
new  securit}^,  or  giving  time,  or  discharging,  or  com- 
pounding with  a  subsequent  endorser,  cannot  prejudice 
a  prior  endorser,  because  he  has  no  rights  against  a 
subsequent  endorsee.*^ 


•  Ex  parte  Smith,  3  Bro.  1.  Walwyn  v.  St.  Qiiintin,  1  Bos.  ^  Full  652. 
English  V.  Darley,  2  ibid.  61.  Clark  v.  Devlin,  3  ibid.  36.  Ex  parte  W'il- 
son,  11  Ves.  Rip.  410.  Gould  v.  Rohson,  8  EasVs  Rep.  576.  Pring  v. 
Clarkson,  1  Barnw.  Sf  Cress.  14. 

•>  Lynch  v.  Reynolds,  16  Johns.  Rep.  41. 

<=  English  V.  Darlcy,  3  Esp.  N.  P.  Rep.  49.  S.  C.  2  Bos.  8f  PuU.  61. 
Smith  V.  Knox,  3  Esp.  N.  P.  Rep.  46.  Sarfrcnt  v.  Appleton,  6  Mass.  Rep. 
a5.     Clopper  r.  Union  Bank  of  Maryland,  7  Harr.  6f  Johns.  100. 
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If  due  notice  of  non-acceptance  or  non-payment  be 
not  given,  or  a  demand  on  the  malver  of  a  promissory 
note  be  not  made,  yd  a  subsequent  promise  to  pay,  by 
the  party  entitled  to  notice,  will  amount  to  a  waiver  of  the 
want  of  demand  or  notice,  provided  the  promise  was  made 
clearly  and  unequivocallj^  and  widi  full  knowledge 
of  the  fact  of  a  want  of  due  diUgence  on  the  part 
of  the  holder.*  The  weight  of  authority  is  that  this 
knowledge  may  be  inferred,  as  a  fact,  from  the  promise 
under  the  attending  circumstances,  without  requiring 
clear  and  affirmative  proof  of  the  knowledge.**  So,  if 
the  endorser  has  protected  himself  from  loss  by  taking 
collaleral  security  of  the  maker  of  the  note,  or  an  assign- 
ment of  his  property,  it  is  a  waiver  of  his  legal  right  to 
require  proof  of  demand  and  notice.*^ 

*If  the  endorser  comes  again  into  possession  *114 
of  tlie  bill,  he  is  to  be  reganlcd  prima  facie  as  the 
owner,  and  may  sue  and  recover,  though  there  be  on  it 
subsequent  endorsements,  and  no  receipt  or  endorsement 
back  to  him,  and  he  may  strike  out  the  subsequent 
names.**  To  maintain  a  suit  against  the  endorser,  the 
holder  must  show,  as  we  have  seen,  due  demand  of  the 
maker  or  acceptor,  or  a  presentment  for  acceptance,  and 
diie  notice  to  him  of  the  default ;  and  he  need  not  prove 


»  Goodall  V.  Dolley,  1  Term  Rrp.  712,  Hope  v.  Aider,  6  East's  Rrp.  16. 
w  notis,  Borradaile  v.  Lowe,  4  Taunt.  lirp.  93.  Stevens  r.  Lynch,  2 
Campb.  N,  P.  'SS2.  12  East,  38.  S.  C.  JMillcr  v.  Hackley,  5  Johns.  Rep, 
37.J.  Martin  v.  Winslow,  2  Mason's  Rep.  241.  Fotlicring^liam  r.  Price,  1 
Bays  Rrp. 201.  Thornton r.  Wynn,  12  iVIwat.  Rrp.  183.  Patcc.  M'Clure, 
4  Randolph,  164.     Otrs  v.  Hussey,  3  N.  H.  Rep.  346. 

^  Lundie  v.  Robertson,  3  East,  231.  Piersons  v.  Hooker,  3  Johns.  Rep. 
68.  Hopkins  v.  Liswell,  12  Mass.  Rep.  52.  Breed  v.  Hillhouse,  7  Conn. 
Rep.  523.     Contra,  Trimble  v.  Thome,  16  Johnson,  1.52. 

^  Mead  v.  Small,  2  Gremkafs  Rep.  207.  Bond  v.  Farnham,  5  Mass. 
Rtp.  170.     Prentiss  v.  Danielson,  5  Conn.  Rep.  175. 

*  Diigan  V.  United  States,  3  liTicat.  Rep.  172.  Norris  r.  Badger,  6 
Onun's  Rep.  499. 
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any  prior  endorsement,  nor  the  hand  of  the  drawer.* 
But  m  the  suit  against  the  acceptor,  the  holder  need  not 
show  notice  to  any  other  person.  The  acceptor  is  liable 
at  all  events.  Receiving  part  from  the  drawer  or  endor- 
ser is  no  discharge  of  the  acceptor.  Giving  time  to  the 
drawer  will  not  discharge  the  acceptor  of  an  accommo- 
dation bill.  Nothing  short  of  the  statute  of  liniitationSr 
or  payment,  or  a  release,  or  an  express  declaration  of 
the  holder,  will  discharge  the  acceptor.  He  is  bound, 
like  the  maker  of  a  note,  as  a  principal  debtor.  His 
acceptance  is  evidence  that  tlie  value  of  the  bill  was  in 
his  hands,  or  had  been  received  by  him  from  the  drawer. 
He  is  liable  to  the  payee,  to  the  drawer,  and  to  every 
endorser.  He  is  the  first  person,  and  the  last  person 
liable,  and  there  is  no  difference  in  this  respect  between 
an  acceptance  given  for  accommodation,  and  one  given 
for  value.  He  is  liable  to  an  innocent  holder,  tliough  the 
drawer's  hand  be  forged,  and  in  the  suit  against  him  it 
is  not  necessary  to  prove  any  hand  but  that  of  the  first 
endorser.^  Though  a  bill,  payable  to  a  fictitious 
*115     *payee,  be  strictly   void,  yet,  if  the  fact  was 


•  Critchlow  v.  Parry,  2  Campb.  N.  P.  Rep.  182.  By  the  law  of  Virginia 
and  Kentucky,  tlie  holder  of  a  promissory  note  must  make  every  reasona- 
ble effort,  and  due  and  legal  diligence,  to  recover  of  the  drawer  before  he 
can  sue  the  endorser,  on  tlie  ground  of  non-payment  and  notice.  Demand 
on  drawer,  and  due  notice  to  endorser,  is  not  sufficient.  The  legal  means 
against  drawer  "must  first  be  resorted  to.  In  Georgia,  the  endorser  is 
held  bound  as  a  surety  without  any  previous  demand  and  notice,  though 
this  dcjiarture  from  commercial  usage  is  not  to  apply  to  notes  negotiated 
at  any  incorporated  bank,  or  deposited  there  for  collection.  The  endorser 
is  likewise  discharged,  if,  after  a  request  upon  the  holder  for  that  purpose, 
he  does  not  within  three  months  proceed  to  collect  the  debt<<  Statute  of 
GeorgM,  December  2G,  1826.  2 Peters'  U.  S.  Pep.  338.  note.  Ibid.  345.  See, 
also,  to  tlic  same  point,  United  States  Bank  v.  Tyler,  4  ibid.  366.  Johnson 
V.  Lewis,  1  DaiuVs  Ken.  Pep.  182. 

^  Simriiondst?.  Parinintcr,  1  Hlh.  Pep.  185.  Dingwall  r.  Dunster,  Doug. 
Pep.  247.  Smith  v.  Chester,  1  Term  Pep.  654.  Fentum  v.  Pocock,  5 
Taunt.  Pep.  192.  Faiquhar  v.  Southey,  2  Carr.  Sf  Payne's  N.  P.  Rep.  497. 
Lambert  v.  Sandford,  2  Blackf.  Ind.  Pep.  137. 
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known  to  the  acceptor,  he  may  be  sued  by  an  innocent 

endorsee,  equally  as  upon  a  note  payable  to  bearer.''  And 

ifthG   holder  of  a  bank  bill  cuts  it  into  two  parts,  for  the 

sole  purpose  of  transmitting  it  by  mail  with  greater  safety, 

this  does  not  aflcct  his  rights  upon  the  biU,  and  ho  may 

recover  upon  the  production  of  only  one  of  the  parts, 

provided  he  shows  that  he  is  owner  of  the  whole,  and 

accoxints  for  the  absence  of  the  other  part.     The  parts 

of  SL  divided  bank  bill  are  not  separately  negotiable.^ 

(3.)    Of  the  measure  of  damages. 

Tlie  engagement  of  tlie  drawer  and  endorser  of  eveiy 
bill  is,  that  it  shall  be  paid  at  the  proper  time  and  place  ; 
aiid  if  it  be  not,  the  holder  is  entitled  to  indemnity  for  the 
loss  aj-ising  from  this  breach  of  contract.     The  general 
^^vr  merchant  of  Europe  authorizes  the  holder  of  a  pro- 
tested, bill  immediately  to  rodraw  from  the  place  where 
^^  bill  was  payable,  on  the  drawer  or  endorser,  in  order 
to  reimburse  himself  for  the  principal  of  the  bill  protested, 
^^  contingent  expenses  attending  it,  and  the  new  ex- 
change wliich  he  pays.     His  indemnity  requires  him  to 
<iniw  for  such  an  amount  as  will  make  good  the  face  of 
Ae  biU,  together  with  interest  from  the  time  it  ought  to 
have  been  paid,  and  the  necessary  charges  of  protest, 
postage,  and  broker's  commission,  and  the  current  rate 


*  Gibson  V.  Minct,  1  H.  Blacks,  Rep.  569.     S.  C.  3  Term  Rep.  481. 

55  ^  ^atton  V.  Bank  of  S.  C.  2  Nott  ^  M'Cord,  4()4.      IVIartiii  v.  United 

°^tes  Bank,  4   Wiish.   Cir.   Rip.  253.      United   States  Bank    v.   Sill,  5 

r*^*».  7?ep.  106.     Farmers'  Bank  v.  Reynolds,  4  Randolph,  186.     Bullet  v. 

^^ik  of  Pennsylvania,  2   Wash.  Cir.    Rep.   172.     Hinsdale  v.   Bank  of 

'■«in<T^^  J5  ji^cnddl,  378.     The  owner  of  the  two  parts  of  a  note,  cut  in  two 

*"  ^'■^ri«5niission,  was  allowed  to  recover  in  equity  the  whole  amount,  upon 

"^^UcirifT  one  half  part,  and  allowing  the  otlier  lost,  and  offering  an  indem- 

^'*        AVycofF r.  State  Bank,  1  Dev.  ^*  B.  Erj.  Cas.  1.     In  Scotland,  a  very 

j^        '*^sti-y  remedy  is  given  to  tlic  holder  of  bills  of  exchange  and  promissory 

^  ^    F>x-otested  for  non-payment,  by  allowing  the  protest  to  be  recorded 

^      '*"  sxn  implied  consent  of  the  debtor.     This  authorizes  a  decree  by  con- 

fy     ^    ^^^.Ued  a  decree  of  registration,  and  a  summary  execution.    1  BelVs 

'^'»»-    -i.387. 

.  III.  16 


115  OF  PERSONAL  PROPERTY.  [PartV. 

of  exchange  at  the  place  where  the  bill  was  to  be 
♦116  demanded  or  ♦payable,  on  the  place  where  it  was 
drawn  or  negotiated.  The  law  does  not  insist  upon 
an  actual  redrawing,  but  it  enables  the  holder  to  recover 
what  would  be  the  price  of  another  new  bill,  at  the  place 
where  the  bill  was  dishonoured,  or  the  loss  on  the  re- 
exchange  ;  and  this  it  does  by  giving  him  the  face  of  the 
protested  biU,  with  interest,  and  the  necessary  expenses, 
including  the  amount  or  price  of  the  re-exchange.*  But 
the  endorser  of  a  bill  is  not  entitled  to  recover  of  the 
drawer  the  damages  incuned  by  the  non-acceptance  of 
the  bUl,  unless  he  has  paid  them,  or  is  liable  to  pay  them.** 
Nor  is  the  acceptor  liable  for  the  extra  charges  on  the 
re-exchange.  He  is  only  chargeable  for  the  sum  speci- 
j&ed  in  the  bill,  with  interest.  The  claim  for  the  re- 
exchange  is  against  the  drawer,  who  undertakes  to 
indemnify  the  holder  if  the  bill  be  not  paid.*^ 

In  this  country  a  different  practice  from  that  of  re- 
exchange  was  introduced  while  we  were  English  colo- 
nies, and  it  has  continued  to  this  day.  Our  usages  on 
this  subject  form  an  exception  to  the  commercial  law 
of  Europe. 

In  New- York,  tlie  rule  had  uniformly  been,  to  allow 
twenty  per  cent,  damages  on  the  return  of  foreign  bUls 
protested  for  non-acceptance  or  non-payment ;  and  the 
damages  were  computed  on  the  principal  sum,  with  in- 
terest on  the  aggregate  amount  of  the  bill  and  damages, 
from  the  time  that  notice  of  the  protest  was  duly  given 
to  the  drawer  or  endorser.     The  mercantile  usage  was, 


*  Mellisli  V.  Simeon,  2  H.  Blacks.  Rrp.  378.  Dc  Tastet  v.  Baring,  11 
Ectst^s  Rep.  2(55.  Parsons,  Ch.  J.,  in  Grimshaw  v.  Bender,  6  Mclss.  Rep, 
157.  Code  de  Coinmcrce,  b.  1.  tit.  8.  art.  177.  IbC.  Van  Lceuicen's  Com- 
mcntarieSy  440. 

^  Kingston  v.  Wilson,  4  )Vaith.  Cir.  Rep.  310. 
^  «  Woolsey  v.  Crawford,  2  Campb.  445.     Naj)icr  v.  Schneider,  12  Ea^st, 
420.     In  France,  tlie  claim  lor  the  re-exchange  is  deemed  good  against  the 
acceptor.     Pothitr,  TraiU  du  C&n.  de  Chanifc,  No.  H7. 
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to  consider  the  twenty  per  cent,  an  Indemnity  for 
consequential  damages,  and  to  require  the  bill*to  '  *117 
be  paid  at  the  rate  of  exchange  at  the  time  of  re- 
turn, or  a  new  bill  to  be  furnished  upon  the  same  prin- 
ciples. But  the  Supreme  Court*  considered  the  twenty 
per  cent,  to  be  in  lieu  of  damages  in  case  of  re-exchange, 
and  the  demand,  with  that  allowance,  was  to  be  settled 
at  the  par  of  exchange.  This  doctrine  was  overturned 
by  the  Court  of  Errors,^  and  the  holder  was  held  to  be 
entided  to  recover,  not  only  the  twenty  per  cent,  dama- 
ges, together  with  interest  and  charges,  but  also  the 
amount  of  the  bill  liquidated  by  the  rate  of  exchange,  or 
price  of  bills  on  England,  or  other  place  of  demand  in 
Europe,  at  the  time  of  the  return  of  the  dishonoured  bill, 
and  notice  to  the  party  to  be  charged  ;  and  this  rule  was 
subsequently  followed  in  the  courts  of  law.^ 

The  rate  of  damages  on  bills  drawn  and  payable 
within  the  United  States,  or  other  parts  of  North  Ameri- 
ca, was  subsequently,  in  1819,  regulated  in  New-York 
by  statute,**  and  the  damages  fixed  at  five,  or  seven  and 
a  half,  or  ten  per  cent.,  according  to  the  distance  or  situa- 


*  Hendricks  t>.  Franklin,  4  Johns.  Rep.  119.    Weldon  v.  Buck,  ibid.  144. 

*  Graves  v.  Dash,  12  Johns.  Rep.  17. 

*  Denston  v.  Henderson,  13  Johns.  Rep.  322.  The  proper  rule,  in  cases 
of  debt  payable  in  a  foreign  country,  in  England  for  in.stance,  and  sued  in 
the  United  States,  is  to  allow  that  sum  in  the  currency  of  the  country 
which  approximates  most  nearly  to  the  amount  to  which  the  party  is  en- 
titled in  the  country  where  the  debt  is  payable,  and  calculated  by  tlie  real 
or  established,  and  not  by  the  nominal  par  of  exchange ;  and  in  tlie  United 
States,  the  pound  sterling  is  valued  at  ^4  80.  But  the  creditor  is  also  en- 
titled to  have  an  amount  equal  to  what  he  must  pay  in  order  to  remit  it  to 
the  place  where  it  was  payable.  He  ought  to  have  just  as  much  allowed 
him  where  he  sues,  as  he  could  have  had  if  the  contract  had  been  duly  per- 
fonned.  He  ought  to  have  the  rate  of  exchauge  allowed,  if  the  exchange 
be  above  par,  and  a  proportionate  deduction  made,  if  the  exchange  be  be- 
low par,  in  order  to  have  his  money  replaced,  in  England,  at  exactly  the 
same  amount  which  he  would  have  been  entitled  to  receive  in  a  suit  there. 
This  is  the  manifest  equity,  and  the  better  law  of  the  case.  Scott  v.  Bevan, 
2  Bamw,  Sf  Adolph.  78.  Lord  Eldon,  in  Carl  v.  Kennion,  11  Vcsey,  316. 
Story  on  the  Conflict  of  Laws,  p.  255 — ^260. 

*  Laws  of  New- York  J  scss.  42.  ch.  34. 
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tion  of  the  place  on  which  the  bill  was  drawn.     But  by 
the  new  revised  statutes,  which  went  into  operation  on 
the  1st  of  Januar}'',  1830,  tlie  dnmagcs  on  bills,  foreign 
and  inland,  were  made  tlie  subject  of  a  more  extensive 
regulation.     Th(?y  provido,"^  that  upon  bills  drawn  or 
negotiated  within  tlie  state,  upon  niiy  })ers()n,  at  niiy  place 
within  the  six  states  east  of  New-York,  or  in  New-Jersey, 
Penns3dvania,  Ohio,  Delaware,  Jlaryland,  Virginia,  or 
the  District  of  Columbia,  the  damaiics  to  be  allowed  and 
paid  upon  the  usual  protest  for  non-accei)tance  or  non- 
payment, to  the  holder  of  the  bill,  as  purchaser  thereof, 
or  of  some  interest  therein,  for  a  valuable  con- 
•118     sideration,  shall  be  ♦three  per  cent,  upon  the  prin- 
cipal sum  specified  in  the   bill ;  and  upon  any 
person  at  any  place  within  the  states  of  North  Carolina, 
South  Carolina,  Georgia,  Kentucky,  and  Tennessee,  five 
per  cent. ;  and  upon  any  person  in  any  other  slate  or 
territory  of  the  United  States,  or  at  any  other  place  on, 
or  adjacent  to,  this  continent,  and  north  of  the  equator, 
or  in  any  British  or   foreign  possessions  in  the  West 
Indies,  or  elsewhere  in  the  Western  Atlantic  Ocean,  or  in 
Europe,  ten  per  cent.     The  damages  are  to  be  in  lieu  of 
interest,  charges  of  protest,  and  all  other  charges  incurred 
previous  to,  and  at  the  'time  of,  giving  notice  of  non- 
acceptance  or  non-payment.      But  the  holder  will  be 
entitled  to  demand  and  recover  interest  upon  the  aggre- 
gate amount  of  the  principal  sum  specified  in  the  bill, 
and  the  damages,  from  the  time  of  notice  of  the  protest 
for  non-acceptance,  or  notice  of  a  demand  and  protest 
for  non-payment.  If  the  contents  of  the  bill  be  expressed 
in  the  money  of  account  of  the  United  States,  the  amount 
due  thereon,  and  the  damages  allowed   for  the  non- 
payment, are  to  be  ascertained  and  determined,  without 
reference  to  the  rate  of  exchange  existing  between  New- 
York  and  the  place  on  which  the  bill  is  drawn.     But  if 

•^  Neic-York  Kcciscd  StatiUtSf  vol.  i.  770,  771. 
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the  contents  of  the  bill  be  expressed  in  the  money  of 
account,  or  currency  of  any  foreign  countrj'*,  then  the 
amount  due,  exclusive  of  the  dn mages,  is  to  be  ascer- 
tained and  determined  by  the  rate  of  exchange,  or  the 
value  of  such  foreimi  currencv,  at  the  time  of  the  demand 
of  payment. 

The  laws  and  usages  of  the  other  states  vary  essen- 
tially on  the  subject  of  damages  on  protested  bills.     In 
some  cases,  the  regulations  of  states  approximate  to  each 
other,  while  in  others  they  are  wid(^1y  different.   In  some 
cases  the  law  or  rule  is  unlike,  but  the  result  is  nearly 
similgir ;  while  between  other  states  the  result  varies 
from   four  and  a  half  to  fifteen  per  cent.     In  Massa- 
chusetts, the  usage  was  to  recover  the  amount  of  the 
protested  bill  at  the  par  of  exchange,  and  interest,  as  in 
England,  from  the  tmie  payment  of  the  dishonoured  bill 
^as  demanded  of  the  drawee,  and  the  charges 
^f  the  protest,  and  ten  per  cent,  damages  in  ♦lieu     •IIQ 
^*  the  price  of  exchange.'^     But  this  rule  has  been 
-"^zaged,  by  statute,  in  182-5,  and  re-enacted  in  the  re- 
Z^^ed  statutes  of  Massachusetts,  in  1835  ;  and  bills  drawn 
Q^  ^  indorsed  in  that  state,  and  pa}- able  without  the  limits  of 
tV*^    United  States,  and  duly  protested  for  non-acceptance 
or  rxon-payment,  are  now  settled  at  the  current  rate  of  ex- 
chaarige  and  interest,  and  five  per  cent,  damages ;  and  if  the 
""1  te  drawn  upon  any  place  beyond  the  Cape  of  Good 
I^^X^c,  twenty  per  cent,  damages.     The  rate  of  damages 
irx  IVXassachusetts,  on  inland  bills,  payal)le  out  of  the  state, 
^^d   drawn  or  endorsed  within  the  state,  and  duly  pro- 
^^^^^d  for  non-acceptance  or  non-payment,  is  three  per 
^^^t:»  in  addition  to  the  contents  of  the  bill ;  with  interest 
^"^•^^l   costs,  if  payable  in  any  other  New-England  state,  or 
^'^^-Tork ;  and  five  per  cent,  if  payable  in  New- Jersey, 
^^rtrxsylvania,  Delaware,  Maiyland,  Virginia,  or  District 
Columbia ;  and  six  per  cent,  if  payable  in  North  Caro- 


•  Grimsliawr.  Bender,  ^2'lass,  Ucp.  157. 
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Una,  South  Carolina,  or  Georgia ;  and  nine  per  cent,  if 
payable  in  any  other  of  the  United  States.  In  Connec- 
ticut, if  the  bill  be  drawn  upon  any  person  in  the  city  of 
New-York,  the  rule  is  two  per  cent,  upon  the  principal 
sum.  If  payable  within  other  parts  of  that  state,  or 
within  the  states  of  Maine,  New-Hampshire,  Vermont, 
Massachusetts,  New-Jersey,  Pennsvlvania,  Delaware, 
Maryland,  Virginia,  or  the  District  of  Columbia,  three 
per  cent. ;  if  on  North  or  South  Carolina,  Ohio,  or  Georgia, 
five  per  cent. ;  if  on  any  other  state  or  territory  of  the 
United  States,  eight  per  cent.,  together  with  lawful  in- 
terest on  the  aggregate  amount  of  such  principal  sum, 
and  damages  from  the  time  of  notice  of  the  protest.  In 
Pennsylvania,  the  rule,  for  a  century  past,  was  twenty 
per  cent,  damages,  in  lieu  of  re-exchange  ;  but  by  statute, 
in  1821,  twenty  per  cent,  damages  were  allowed  upon 
protested  bills  on  Europe,  and  twenty-five  per  cent,  upon 
other  foreign  bills,  in  lieu  of  aU  charges,  and  the  amount 
of  the  bill  is  to  be  ascertained  and  determined  at  the  rate 
of  exchange.  In  Maryland,  the  rule,  by  statute,  is  fifteen 
per  cent,  damages,  and  the  amount  of  the  bill  ascertained 
at  the  current  rate  of  exchange,  or  the  rate  requisite  to 
purchase  a  good  bill  of  the  same  time  of  payment  upon 
the  same  place.  In  South  Carolina,  the  damages,  by 
statute,  are  fifteen  per  cent.,  and  in  Alabama  and 
Louisiana,  twenty  per  cent.  In  North  Carolina,  by 
statute,  i^  1828,  damages  on  protested  bills,  drawn  or 
endorsed  in  that  state,  and  payable  in  any  other  part  of 
the  United  States,  except  Louisiana,  are  six  per  cent.  ; 
payable  in  any  other  part  of  North  America,  except  the 
West  India  Islands,  ten  per  cent. ;  payable  in  South 
America,  the  African  Islands,  or  Europe,  fifteen  per 
cent. ;  and  payable  elsewhere,  twenty  per  cent.  In 
Virginia,  the  damages  on  foreign  bills  protested  for  non- 
acceptance  or  non-payment,  arc  ten  per  cent.  The 
damages  in  Tennessee,  by  statute,  in  1S30,  on  protested 
bills,  over  and  above  the  principal  sum,  and  charges  of 
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protest,  and  interest  on  the  principal  sum,  damages  and 
chfU'ge  of  protest  from  tlie  time  of  notice,  are  three  per 
cent,  on  the  principal  sum,  ifthebillbe  drawn  upon  any 
person  in  the  United  States ;  and  fifteen  per  cent,  if  upon 
any  person  in  any  other  place  or  state  in  North  America 
borderins:  on  the  Gulf  of  Mexico,  or  in  the  West 
Indies ;  and  twenty  per  cent.  *if  upon  a  person  •120 
in  any  other  part  of  the  world.  These  damages 
are  in  lieu  of  interest,  and  all  other  charges,  except  the 
charges  of  protest,  to  the  time  of  notice  of  the  protest, 
and  demand  of  payment.  The  damages  in  Georgia,  by 
statute,  in  1827,  on  foreign  bills  protested  for  non- 
payment, are  ten  per  cent.,  together  with  the  usual 
expenses  and  interest,  and  the  principal  to  be  settled  at 
the  current  rate  of  exchange.* 

The  inconvenience  of  a  want  of  uniformity  in  the  rule 
of  damages  in  tlie  laws  of  the  several  states,  is  very 
great,  and  has  been  strongly  felt.  The  mischiefs  to 
commerce,  and  perplexity  to  our  merchants,  resulting 
from  such  discordant  and  shifting  regulations,  have  been 
ably,  justly,  and  frequently  urged  upon  the  consideration 
of  Congress  ;  and  the  right  of  Congress  to  regulate,  by 
some  uniform  rule,  the  rate  and  rule  of  recovery  of  dama- 
ges upon  protested  foreign  bills,  or  bills  drawn  i^i  one 
state  upon  another,  under  tlie  power  in  the  constitution 
"  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  states  ;"  and  the  expediency  of  the  exercise 
of  that  right,  have  been  well,  and,  I  think,  conclusively 


*  Sec  GriffUIi's  Law  Register,  passim.,  under  tJie  head  of  "  bills  of  ex- 
change and  promissory  notes."  And  see  Report  of  Mr.  Vtrplanck,  from  the 
select  committee  in  tlic  House  of  Representatives  of  the  Congress  of  the 
United  States,  on  the  subject  of  foreign  bills,  made  March  22d,  1826. 
Ajnerican  Jurist,  No.  4.  3Dc?.  Ibid.  No.  6.  398.  Statutes  of  Connecticut,  1821, 
p.  360.  In  Oliio,  the  damaj^es  on  protested  bills  of  exchange,  drawn  on 
any  person  without  the  United  States,  as  against  the  drawer  or  endorsier, 
for  non-acreptanrc  or  non-payment,  are  twelve  per  cent.;  and  six  per 
cent  if  drawn  on  any  person  within  the  United  States,  and  without  the 
jurisdiction  of  the  state .     Statutes  of  Ohio,  1831 . 
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shown,  in  the  official  documents  which  have  been  pre- 
pared on  that  subject.* 

•121         *(9.)   Of  mercantile  guaranties. 

A  guaranty,  in  its  enlarged  sense,  is  a  promise 
to  answer  for  the  payment  of  some  debt,  or  the  perform- 
ance of  some  duty,  in  the  case  of  the  failure  of  another 
person,  who,  in  the  first  instance,  is  liable.  As  this  en- 
gagement is  a  common  one  in  mercantile  transactions, 
and  analogous,  in  many  respects,  to  that  of  endorser  of 
negotiable  paper,  a  few  remarks  concerning  its  creation 
and  validity  will  not  be  altogether  inapplicable  to  the 

subject. 

In  PillaTis  V.  Van  Wierop,^  it  was  held,  that  a  note  of 
guaranty,  being  in  writing,  and  in  a  mercantile  case, 
came  within  the  reason  of  a  bill  or  note,  and  did  not  re- 
quire a  consideration  to  appear  upon  the  face  of  it.  But 
there  was  a  sufficient  apparent  consideration  in  that  case, 
and  the  dicta  of  the  judges  were  afterwai'ds  considered 
as  erroneous,  in  Rann  v.  Hughes,  before  the  House  of 
Lords.*^  The  doctrine  in  the  latter  case  was,  that  all 
contracts,  if  merely  in  writing,  and  not  specialties,  were 
to  be  considered  as  parol  conU'acts,  and  a  consideration 

must  be  proved. 

The  Enghsh  statute  of  frauds,^  which  has  been  adopted 
throughout  this  country,  requires,  tliat,  "  upon  any  spe- 


a  See  the  Report  of  Mr.  Verplanck,  from  the  select  committee  ah^ady 
referred  to,  and  the  Report  of  a  Committee  of  the  Chamber  of  Commerc*^  of 
New-York,  in  February,  1828.  In  that  Last  document,  the  Committee  of 
the  Chamber  of  Commerce  approve  of  tlie  principle  of  damages  on  foreign 
bills  returned  under  protest,  and  they  state  that  the  practice  of  re-exchanges, 
which  are  so  easily  made  between  the  prcat  capitals  of  Europe,  does  not 
exist  between  Euro'pe  and  tlie  United  States;  nor  do  our  business  opera- 
tions require  them;  and,  until  some  safe  and  satisfactory  substitute  is 
establislied,  the  usage,  in  tliis  country,  of  allowing  damages  on  protested 
bills,  ought  to  be  continued. 

b  3  Burr.  Rep.  lf)(>3. 

•  7  Brotcn's  P.  C.  550. 

d  29  Charles  II.  ch.  3.  pec.  4. 
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cial  promise  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another  person,  the  agreement,  or  some  memo- 
randum or  note  thereof,  must  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  per- 
son thereunto  by  him  lawfully  authorized."  An  agree- 
ment to  become  a  guarantor,  or  surety,  for  another's 
engagement,  is  within  the  statute ;  and  if  it  be  a  gua- 
ranty for  the  subsisting  debt  or  engagement  of  another 
person,  not  only  the  engagement,  but  the  consideration 
for  it,  must  appear  in  the  writing.  The  word  agreement^ 
in  the  statute,  includes  the  consideration  for  the  promise, 
as  well  as  the  promise  itself,  for  without  a  consi- 
deration ♦there  is  no  valid  agreement.  This  was  •122 
the  decision  in  the  case  Of  Wainv,  Warlters^  and 
though  that  decision  has  been  frequently  questioned,^  it 
has  since  received  the  decided  approbation  of  the  courts 
of  law  f  and  the  Ch.  J.  of  the  C.  B.  observed,  that  he 
should  have  so  decided  if  he  had  never  heard  of  the  case 
of  Wain  V.  Warlters.  The  English  construction  of  the 
statute  of  frauds  has  been  adopted  in  New-York  and 
South  Carolina,  and  rejected  in  several  other  states.** 
The  decisions  have  all  turned  upon  the  force  of  the  word 
agreemerU ;  and  where,  by  statute,  the  word  promise  has 
been  introduced,  by  requiring  the  promise  or  agreement  to 


»  5  Kast's  Hep.  10. 

*  See  Ex  parte  Minet,  14  Ves.  Rep.  190.     Ex  parte  Gardom,  15  ibid.  286, 

'  Saunders  v.  Wakefield,  4  Bamw.  6f  Aid.  595.  Jenkins  v.  Reynolds, 
3  Brorf.  8f  Bmg.  14.  Morley  v.  Boothhy,  3  B'mg.  Hep.  107.  Newbury  v, 
Armstrong,  6  Ring.  201. 

'  Scars  V.  Brink,  3  Johns.  Rep.  210.  Leonard  v.  Vredenbargh,  8  ibid. 
29.  2  Nbtt  Sf  M'Cordf  372.  note.  Packard  v.  Richardsdri,  17  Mass.  Rep. 
122.  Levy  v.  Merrill,  4  GreenUafs  Rep.  180.  S.  P.  ibid.  387.  Sage  v. 
Wilcox,  6  Conn.  Rep.  81.  Miller  v.  Irvine,  1  Dev.  N.  C.  Rep.  103.  The 
point  was  extensively  discussed  in  this  last  case,  and  the  majority  of  the 
court,  under  the  act  of  1819,  which  followed  the  English  statute  of  frauds, 
held,  that  it  was  not  requisite  under  that  statute  that  tlie  consideration  of 
the  contract  should  be  set  forth  in  the  written  memorandum  of  it,  and  that 
the  consideration  might  be  shown  by  parol  proof. 

Vol.  m.  .     17 


^ 
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be  in  writing,  as  in  Virginia  and  Tennessee,  the  con- 
struction has  not  been  so  strict.* 

Where  the  guaranty  or  promise,  though  collateral  to 
the  principal  contract,  is  made  at  the  same  time  with 
the  principal  contract,  and  becomes  an  essential  ground 
of  the  credit  given  to  the  principal  debtor,  the  whole  is 
one  original  and  entire  transaction,  and  the  consideration 
extends  and  sustains  the  promise  of  the  principal  debtor, 
and  also  of  the  guarantor.     No  other  consideration  need 
be  shown  than  that  for  the  original  agreement,  upon 
which  the  whole  debt  rested,  and  that  may  be  shown 
by  parol  proof,  as  not  being  within  the  statute.^    If, 
however,  the  guaranty  be  of  a  previously  existing 
♦123     ♦debt  of  another,  a  consideration  is  necessary  to 
be  shown,  and  that  must  appear  in  writing,  as 
part  of  the  collateral  undertaldng  ;  for  the  consideration 
for  the  original  debt  will  not  attach  to  this  subsequent 
promise ;  and  to  such  a  case  the  doctrine  in  Wain  v. 
Warlters  applies.     But  if  the  promise  to  pay  the  debt  of 
another  arises  out  of  some  new  and  original  considera- 
tion of  benefit  or  harm  moving  between  the  newly  con- 
tracted parties,  it  is  then  not  a  case  within  the  statute-^ 
There  are  no  such  words  in  the  statute  of  frauds  as 
original  and  collateral.     The  promise  referred  to  is  to 
answer  for  the  debt  or  default  of  another.     The  term 
debt  implies,  that  the  UabiUty  of  the  principal  had  been 
precedently  incurred ;  but  a  default  may  arise  upon  an 
executory  contract,  and  a  promise  to  pay  for  goods  to 
be  furnished  to  another,  is  a  collateral  promise  to  pay 


a  Marshall,  C«.  J.,  5  CrancVs  Rep,  151, 152.  Taylor  r.  Ross,  3  Verier,  330- 
b  Leonard  v.  Vredenburgh,  8  Johns.  Rep.  29.     D'Wolf  v.  Rabaud,  1 

Peters'  Rep.  476.     The  doctrine  in  8  Johns.  Rep.  is  confirmed  in  11  ilnd. 

221.,  and  13  ibid.  175. ;  and  in  Peters'  Rep.  the  doctrine  is  said  to  be  founded 

in  good  sense  and  convenience, 
c  Leonard  v.  Vredenburgh,  8  Johns.  Rep.  29.  Bailey  v.  Freeman,  11  i6t^. 

221.    Hunt  V.  Adams,  5  Mass.  Rep.  ^58.    Williams  ».  Leper,  3  Burr.  Rep, 

1886.    Atkinson  t>.  Carter,  2  Cfcift2f'«  i2<y.  403.    Clark  r.  Small,  6  Ferrer* 

Tc»tt.  Rep.  418. 
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on  the  other's  default,  provided  the  credit  was,  in  tlie 
first  instance,  given  solely  to  the  other.  If  tlie  whole 
credit  be  not  given  to  the  person  who  comes  in  to  nnswer 
for  another,  his  undertaking  is  collateral,  and  must  be  in 
writing.* 

After  a  valid  guaranty  has  been  made,  the  rights  of 
the  parties  in  the  relative  character  of  principal  and 
surety  affords  an  interesting  subject  of  inquiiy,  and  the 
doctrine  in  the  case  of  negotiable  paper,  as  to  demand 
and  notice,  has  a  feeble  and  qualified  application  to  the 
guarantor.     Thus  it  has  been  held,  that  the  guarantor  of 
a  note  could  be  discharged  by  the  laches  of  the  holder, 
as  by  neglect  to  make  demand  of  payment  of  the  maker, 
and  give  notice  of  non-payment  to  the  guarantor,  pro- 
vided the  maker  was  solvent  when  the  note  fell  due,   and 
became  insolvent  afterwards.     The  rule  is  not 
•so  strict  as  in  the  case  of  mere  negotiable  paper,     •124 
and  the  neglect  to  give  notice  must  have  produced 
some  loss  or  prejudice  to  the  guarantor.**    And  in  the 
case  of  the  absolute  guaranty  of  the  payment  of  a  note, 
no  demand  or  notice  is  requisite  to  fix  the  guarantor.^ 


•  Leland  v.  Creyon,  1  M'Cord,  100. 

^  Oxford  Bank  r.  Haynes,  8  Pick.  423.  The  opinion  of  Duncan,  J.,  in 
Cannon  9,  Gibbs,  9  Serg.  8f  Ratde,  202.,  is  to  tlic  same  point.  See,  also, 
PJuJipg  V.  Astling,  2  Taunion,  206.  Warrington  v.  Furbor,  8  Easty  242. 
Ruffin,  J.,  in  Grice  v.  Ricks,  3  Dev.  N.  C.  Rep.  65.  It  was  held  in  Douglass 
t.  Reynolds,  7  Peters'  U,  S.Rep.  113., and  in  Sollcc  &  Warley  v.  Mengy,  1 
Bailey's  S.  C.  Rep,  6^20.,  that  the  party  giving  a  letter  of  guaranty  has  aright 
to  know  whether  it  is  accepted,  and  more  especially  if  it  be  a  continuing 
guaranty.  In  the  case  of  a  guaranty  limited  to  a  single  transaction,  the 
guarantor  is  entitled  to  notice  of  the  advance  or  credit  given  under  it,  with- 
in a  reasonable  time ;  whereas,  in  the  case  of  a  continuing  guaranty,  in 
which  a  aeries  of  transactions  is  in  contemplation,  it  will  be  sufficient  to  give 
Dotiee  of  the  amount  for  which  the  guarantor  is  responsible,  within  a  reason- 
able time  after  tlie  transactions  are  closed,  and  notice  of  each  successive 
tranaaction  as  it  arises  need  not  be  given.  Reasonable  diligence  to  make 
demand,  and,  in  case  of  non-payment,  to  give  notice  of  non-payment,  is 
required,  in  the  case  of  the  guaranty  of  a  debt.  Douglass  r.  Reynolds,  7 
PeUsrs*  U.  S.  Rep.  1 J3.     Bradley  v.  Carey,  8  Greenleaf,  234.  S.  P. 

*  Breed  c.  Hillhousc,  7  Conn,  Rep.  523. 
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But  a  further  pursuit  of  this  subject  of  guaranty  would 
not  strictly  appertain  to  the  doctrine  of  negotiable  paper  ;• 
and  I  shall  conclude  the  present  general  oudine  of  that 
subject,  with  some  notice  of  the  principal  publications 
on  bills  and  notes. 

(10.)   Of  tlie  princiiml  treatises  on  bills  and  notes. 

It  would  have  been  impossible  to  enter  into  gieater 
detail  of  the  distinctions  and  minute  provisions  which 
apply  to  negotiable  paper,  without  giving  undue  propor- 
tion to  this  branch  of  these  elementary  disqmsi- 
♦125  tions.  The  treatises  and  leading  •cases  must  be 
thoroughly  understood,  before  the  student  can  ex- 
pect to  DC  master  of  this  very  technical  branch  of  com- 
mercial law ;  and  a  brief  notice  of  the  best  works  on  the 
subject  will  serve  to  direct  his  inquiries. 

The  earliest  English  work  on  bills  is  in  Malynes'  Lex 
Mercatoria,.  The  author  was  a  merchant,  and  the  work 
was  compiled  in  the  reign  of  King  James  L,  and  dedi- 
cated to  the  King.  That  part  relating  to  bills  of  ex- 
change is  brief,  loose,  and  scanty;  but  it  contains  the 
rules  and  mercantile  usages  then  prevailing  in  England, 
and  other  commercial  countries.  It  was  required,  at  that 
early  day,  that  the  bill  should  be  presented  for  accept- 
ance, and  again  for  payment,  with  diligence,  and  at  sea- 
sonable hours,  and  on  proper  days ;  and  the  default  in 
each  case  was  to  be  noted  by  a  notary,  and  information 
of  it  sent  to  the  drawer  vdth  all  expedition,  to  enable  him 
to  secure  himself. ,  If  the  drawee  would  not  accept,  any 
other  person  was  allowed  to  accept  for  the  honour  of  the 
bill.    Malynes  takes  no  notice  of  promissory  notes  or 


*  The  student  will  find  the  law  concerning  mercantile  guaranties,  and 
of  principal  and  surety  fully  examined,  and  the  substance  of  the  numerous 
cases  well  digested,  in  Fellas  Treatise  on  MercaittiU  Guaranties^  and  in  The- 
obald's TretUise  on  the  T^iw  of  Principal  and  Surety ^  published  at  London ,  in 
18:i-2,  and  at  P/ii/.,  in  1833. 
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checks,  and  he  even  laments  that  negotiable  notes  were 
unknown  to  the  law  of  England. 

The  next  English  treatise  on  the  subject  was  that  by 
Marius,  pubhshed  in  the  year  1651,  and  that  treatise 
has  been  referred  to  by  Lord  Holt  and  Lord  Ken- 
yon,  as  a  very  respectable  work.     *Marius  fol-     *126 
lowed  the  business  of  a  notary  public  at  the  Royal 
Exchange,  in  London,  for  twenty-four  years,  and  he  had, 
of  course,  perfect  experience  in  aU  the  mercantile  usages 
of  the  times.     His  work  is  far  more  particular,,  formal, 
and  exact,  than  that  of  Malj^nes.     The  three  days  of 
grace  were  then  in  use ;  and  Marius  decides  the  very 
point  which  has  been  again  and  again  decided,  and  even 
in  our  own  courts,  that  if  the  third  day  of  grace  falls  on 
Sunday,  or  a  holyday,  or  no  day  of  business,  the  money 
must  be  demanded  on  the  second  day,  and  he  lays  down 
the  rule  of  diligence  in  giving  notice  with  more  severity 
than  is  consistent  with  the  modern  practice  f  for  he  stated, 
that  the  notice  of  the  default  of  payment  must  be  sent 
off  by  the  very  first  post  after  the  bill  falls  due.     He 
says,  likewise,  that  verbal  acceptances  were  good,  and 
that  you  may  accept  for  part,  and  have  the  bill  protested 
for  the  residue.     It  is  quite  amusing  to  perceive  that 
many  of  the  points  which  have  been  Utigated,  or  stated 
in  our  courts,  within  the  last  thirty  years,  are  to  be  found 
in  Marius ;  so  true  it  is,  that  case  after  case,  and  point 
after  point,  on  all  the  branches  of  the  law,  are  constantly 
arising  in  the  courts  of  justice,  and  discussed  as  doubtful 
or  new  points,  merely  because  those  who  raise  them  are 
not  thorough   masters  of  their  profession.     The  next 
writer  who  treats  on  the  subject  of  bills  is  MoUoy.     He 
was  a  barrister  in  the  reign  of  Charles  H. ;  and  in  his 
extensive  compilation,  de  jure  Maritimo,  which  was  first 
published  in  1676,  he  cast  a  rapid  glance  over  the  law 


■  See  ante,  p.  106. 
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concerning  bills  of  exchange ;  but  that  part  of  his  work  is 
far  inferior  to  the  treatise  of  Marius. 

Beawes'  Lex  Mcrcatoria  Rediviva,  is  a  much  superior 
work  to  that  of  Malynes,  and  it  appears,  by  its  very 
title,  to  have  been  intended  as  a  substitute.  It  contains 
a  full,  and  very  valuable  collection,  of  the  rules  and 
usages  of  law  on  the  subject  of  bills  of  exchange. 
Promissory  notes  were  then  taken  notice  of,  though  they 
had  not  been,  so  much  as  alluded  to  in  the  formal  and  di- 
dactic treatise  of  Marius.  They  were  not  introduced  into 
general  use,  until  near  the  close  of  the  reign  of  Charles 
II.,  and  for  this  we  have  the  authority  of  Lord  Holt  in 

BuUer  v.  Crisp.'*'    Beawes  is  frequently  cited  in 
•127     our  *books  as  an  authority  on  mercantile  customs  ; 

and  a  new  and  enlarged  edition  of  his  work  was 
pubUshed,  by  Mr.  Chitty,  in  1813.  The  next  work  on 
the  subject  of  bills  and  notes  was  by  Cunningham,  aud- 
it was  published  about  the  middle  of  the  last  century. 
It  consisted  chiefly  of  a  compilation  of  adjudged  cases, 
without  much  method  and  observation.  It  was  men- 
tioned by  the  English  judges  as  a  very  good  book ;  but 
it  fell  into  perfect  obUvion  as  soon  as  Kyd's  treatise  on 
bills  and  notes  appeared,  in  the  year  1790.  Mr.  Kyd 
made  free  use  of  Marius  and  Beawes,  and  he  ingrafted 
into  his  work  the  substance  of  all  the  judicial  decisions 
down  to  that  time.  His  work  became,  therefore,  a  very 
valuable  digest  to  the  practising  lawyer,  and  particularly 
as  during  the  times  of  Lord  Holt  and  Lord  Mansfield, 
the  law  concerning  negotiable  paper  was  extensively 
discussed,  and  vastly  improved.  Mr.  Bayley,  after- 
wards a  judge  of  the  K.  B.,  pubUshed  in  1789,  a  little 
before  the  work  of  Kyd,  a  small  manual  or  digest  of  the 
principles  which  govern  the  negotiability  of  bills  and 
notes.     As  a  collection  of  rules  expressed  with  senten- 


6  Mod.  Rep,  29. 
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tious  brevity  and  perfect  precision,  it  is  admirable.  In  a 
subsequent  edition,  he  stated  also  the  cases  from  which 
his  principles  were  deduced.  A  work  of  more  full  detail, 
and  of  a  more  scientific  cast,  seemed  to  be  still  wanting 
on  the  subject,  and  that  was  well  supplied  by  Mr. 
Chitty's  treatise  on  bills,  notes,  and  checks,  first  pub- 
lished in  1799.  He  had  recourse,  though  in  a  sparing 
degree,  to  the  treatise  of  Pothier  for  illustration  of  the 
rules  of  this  part  of  the  general  law  merchant ;  and  it 
is  obvious,  that  a  more  free  and  hbenil  spirit  of  inquiry 
distinguishes  the  professional  treatises  of  the  present 
age  from  those  of  former  periods.  The  works  of  Park 
and  Marshall  on  Insurance,  and  Abbot  on  Shipping,  and 
Chitty  on  Bills,  and  Jones  on  Bailment,  have  all  been 
enriched  by  the  profound '  and  classical  productions  of 
France  and  Italy  on  commercial  jurisprudence. 

The  treatise  of  Pothier  on  Bills  is  finished  with  the 
same  order  and  justness  of  proportion,  the  same  com- 
prehensiveness of  plan,  and  clearness  of  analysis, 
which  distinguish  his  other  *trcatises  on  contracts.  •128 
His  work  is  essentially  a  commentary  upon  the 
French  ordinance  of  1673 ;  and  he  had  ample  materials 
in  the  commentary  of  M.  Jousse,  and  in  the  treatises 
on  the  same  subject  by  Dupuy  de  la  Serra,  and  by 
Savary,  to  which  he  frequently  refers.  He  also  cites 
two  foreign  works  of  learning  on  the  doctrine  of  nego- 
tiable paper,  and  those  are  Scacchia  De  Commerciis  et 
Cambio^  and  Heineccius'  treatise,  entitled,  Elementa 
Juris  Cainbiidis.  The  latter  work  contains  very  full  and 
satisfactory  evidence  of  the  professional  erudition  of  the 
Germans  on  subjects  of  maritime  law.  He  refers  to  the 
ordinances  of  various  German  states,  and  of  several  of 
the  Hanse  towns,  relating  to  commercial  paper,  and  he 
cites  eight  or  ten  professed  German  treatises  on  bills 
of  exchange.* 


See  Ileineccii  Opera,  torn.  vi.  in  fine. 
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It  has  been  a  frequent  practice  on  the  European  con- 
tinent, to  reduce  the  law  concerning  bills,  as  well  as 
concerning  other  maritime  subjects,  into  system  by 
ordinance.  The  commercial  ordinance  of  France,  in 
1673,  digested  the  law  of  bills  of  exchange,  arid  it  was, 
with  some  alterations  and  amendments,  incorporated 
into  the  commercial  code  of  1807.  Since  the  publication 
of  the  new  code,  M.  Pardessus  has  written  a  valuable 
commentary  on  this,  as  well  as  on  other  parts  of  the 
code.  He  writes  without  any  parade  of  learning,  and 
with  the  clearness,  order,  and  severe  simplicity  of 
Pothier.  Tnere  is  also  a  clear  and  concise  summary  of 
the  law  concerning  negotiable  paper  in  M.  le  Comte  Mer- 
lin's Repertoire  de  Jurisprudence^  under  the  title  of  Lettre 
€t  Billet  de  Change.  Thompson's  treatise  on  the  law  of 
bills  and  notes  in  Scotland,  is  a  superior  work,  and 
spoken  of  in  very  high  terms  by  persons  entirely  com- . 
petent  to  judge  of  its  value.  The  law  concerning  nego- 
tiable paper  has  at  length  become  a  science,  which  can 
be  studied  with  infinite  advantage  in  the  various  codes, 
treatises,  and  judicial  decisions ;  for,  in  them,  every 
possible  view  of  the  doctrine,  in  all  its  branches,  has 
been  considered,  its  rules  established,  and  its  limitations 
accurately  defined. 
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LECTURE  XLV. 


OF    THE    TITLE    TO    MERCHANT  VESSELS. 

The  Utility  of  an  outline  of  the  code  of  maritime  law 
must  consist  essentially  in  the  precision,  as  well  as  in 
the  perspicuity,  with  which  its  principles  are  illustrated 
hy  ct  series  of  positive  rules.     Every  work  on  this  sub- 
ject will  unavoidably  become,  in  a  degree,  dry  and  mi- 
nute in  the  detail ;  but  it  would  be  destitute  of  real  value, 
'^less  it  were  practical  in  its  design  and  application* 
^he  law  concerning  shipping  and  seamen,  negotiable 
P^per,  and  marine  insurance,  controls  the  most  enter- 
pnsing  and  the  most  busy  concerns  of  mankind  ;  and  it 
insists  of  a  system  of  principles  and  facts,  in  the  shape 
of  usages,  regulations,  and  precedents,  which  are  assi- 
niilated  in  the  codes  of  all  commercial  nations,  and  are 
^5  distinguished  for  simplicity  of  design,  and  equity  of 
purpose,  as  they  are  for  tlie  variety  and  minuteness  of 
"^<^ir  provisions.    I  have  wished  (and  I  hope  not  entirely 
Without  success)  to  be  able  to  give  to  the  student  a  faith- 
*^  summary  of  the  doctrines  of  commercial  jurispru- 
^cj^ce,  and  to  awaken  in  his  breast  a  uenerous  zeal  to 
W'ome  familiar  with  the  leading  judicial  decisions,  and 
especially  with  the  writings  of  those  great  masters  in  the 
science  of  maritime  law,  whose  talents  and   learning 
have  enabled  them  to  diij^cst  and  adorn  it. 

The  law  of  shipping  may  be  conveniently  arranged 
under  the  following  general  heads  :    1.  Of  the  title  to 
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vessels.  2.  Of  the  persons  employed  in  the  navigation 
of  merchant  ships.  3.  Of  the  contract  of  affreightment. 
This  arrangement  is  very  nearly  the  same  with  that  pur- 
sued by  Mr.  Abbott,  (now  Lord  Tenterden,)  in  his 
•130  treatise  on  the  subject,  and  which,  *aftcr  com- 
paring it  with  tlie  method  in  which  these  various 
topics  have  been  discussed  by  other  writers,  I  do 
not  think  can  be  essentially  improved.  It  has  been 
substantially  adopted  by  Mr.  Holt,  in  his  "  System  of 
the  Shipping  and  Navigation  Laws  of  Great  Britain ;" 
and  still  more  closely  followed  by  M.  Jacobsen,  the 
Danish  civilian,  in  his  treatise  on  the  "Laws  of  the 
Sea."  The  law  of  shipping,  as  thus  arranged  and  di- 
vided, will  form  the  subject  of  this,  and  of  the  two  suc- 
ceeding lectures. 

(1.)  Requisites  to  a  valid  title  to  vessels. 

The  title  to  a  ship,  acquired  by  purchase,  (for  title  by 
capture  has  been  already  considered,*)  passes  by  writing. 
A  bill  of  sale  is  the  true  and  proper  muniment  of  title  to 
a  ship,  and  one  which  the  maritime  courts  of  all  nations 
will  look  for,  and,  in  their  ordinary  practice,  require.** 
In  Scotland,  a  written  conveyance  of  property  in  ships, 
hsLs,  by  custom,  become  essential ;  and,  in  England,  it  is 
made  absolutely  necessary  by  statute)  with  regard  to 
British  subjects.*^  Possession  of  a  ship,  and  acts  of 
ownership,  will,  in  this,  as  in  other  cases  of  property,  be 
presumptive  evidence  of  title,  without  the  aid  of  docu- 
mentary proof,  and  will  stand  good  until  that  presump- 
tion be  destroyed  by  contrary  proof;**  and  a  sale  and 


•  Vol.  i.  101—104. 

*»  Lord  Stowell  in  the  Sisters,  5  Rob.  Adm.  Rep.  155.  Story,  J,,  1  Mason*s 
Rep.  139.    2  ibid.  435.     Ohl  r.  Eagle  Insurance  Company,  4  ibid.  390. 

c  Statute  34  George  III.  c.  68.,  and  re-enacted  3  and  4  William  IV.  c.  55. 
sec.  31.  See,  also,  Camden  r.  Anderson,  5  Term  Rep.  709.*  The  Sisters,  5 
Rob.  Adm.  Rep.  155.  Bellas  Commentaries  on  the  Laws  of  Scotland,  vol.  i.  152. 

^  Robertgon  v.  French,  4  EasVs  Rep.  130. 
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delivery  of  a  ship,  without  any  bill  of  sale,  or  instrument, 
wiU  be  good  at  law,  as  between  the  parties.*  But  the 
presumption  of  title  arising  from  possession  may  easily 
be  destroyed ;  and  the  general  rule  is,  tliat  no  person 
can  convey  who  has  no  title ;  and  the  mere  fact 
of  possession  by  the  vendor  is  not,  of  itself,  *suffi-  *131 
cient  to  give  a  title.  Though  the  master  of  a 
ship,  as  we  shall  presently  see,  be  clothed  with  great 
powers,  connected  with  the  employment  and  navigation 
of  the  ship,  he  has  no  authority  to  sell,  unless  in  a  case 
of  extreme  necessity ;  and  then  he  has  an  implied  autho- 
rity to  exercise  his  discretion  for  the  benefit  of  all  con- 
cerned.** 

It  has  frequently  been  the  case,  that  the  sale  of  a  ship 
has  been  procured  in  foreign  countries,  by  order  of  some 
admiralty  court,  as  a  vessel  unfit  for  service.  Such  sales 
are  apt  to  be  collusively  conducted;  and  the  English 
courts  of  common  law  do  not  regard  them  as  binding,  even 
though  made  honafidey  and  for  the  actual  as  well  as  the 
intended  benefit  of  the  parties  in  interest.  They  hold, 
that  there  is  no  adequate  foundation  for  such  authority 
in  the  legitimate  powers  of  the  admiralty  courts.  They 
have  no  such  power  by  the  law  of  nations,  and  no  such 
power  is  exercised  by  the  Court  of  Admiralty  at  West- 
minster.*^ Lord  Stowell,  on  tlie  other  hand,  considered 
the  practice  which  obtained  in  the  vice-admiralty  courts 
abroad,  of  ordering  a  sale,  under  the  superintendence  of 
the  court,  to  be  very  convenient  when  the  fact  of  neces- 
sity was  proved;  and  he  seemed  to  consider,  that  it 
would  be  a  defect  in  the  law  of  England,  if  a  practice  so 
conducive  to  the  public  utility  could  not  legally  be  main- 


*  Taggard  v.  Loring,  16  Mass.  Eep.  336.  Wendover  &  Hinten  r.  Hoge- 
boom,  7  Johns.  Rep.  308. 

•»  Hayman  r.  Molton,  5  Esp.  N.  P.  Rep.  65.  Reid  r.  Darby,  10  East, 
143.     Robertson  v.  Clarke,  1  Bingfiam,  445.,  and  sec  infra,  ]71. 

^  Reid  V.  Darby,  10  EasVs  Rep.  143.  Morris  v.  Robinson,  3  Bamtc.  8f 
Cress,  196. 
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tained.  The  Court  of  Admiralty,  feeling  the  expediency 
of  the  power,  would  go  far  to  support  the  title  of  the  pur- 
chaser.* The  proceeding  which  is  condemned  by  the 
courts  of  law,  is  a  vokniliuy  proceeding,  instituted  by 
the  master  himself  on  petition  for  a  sale,  founded  on  a 
survey,  proof,  and  report,  of  the  unnavigable  and  irre- 
parable condition  of  the  vessel.  It  is  essentially 
•132  the  *act  of  the  master,  under  die  auxiliary  sanc- 
tion of  the  court,  founded  merely  upon  a  survey 
of  the  ship,  to  see  whether  she  be  sen  worthy  ;  and  it  is 
to  be  distinguished  from  the  case  in  w^hich  the  admiralty 
has  regular  jurisdiction  of  the  subject,  by  a  proceeding 
in  rem,  founded  on  some  adverse  claim.  In  such  cases, 
the  power  of  sale,  in  the  sound  discretion  of  the  court,  is 
indisputable,  and  binds  all  the  world.  This  is  a  propo- 
sition of  universal  law,  founded  on  the  commercial  inter- 
course of  states,  and  the  jvs  gentium.  So,  as  we  have 
already  seen  in  a  former  volume,^  capture  by  a  public 
enemy  devests  the  title  of  the  true  owner,  and  transfers 
it  to  the  captor,  after  a  regular  condemnation  by  a  prize 
court  of  the  sovereign  of  the  captor.^ 

Upon  the  sale  of  a  ship  in  port,  delivery  of  possession 
is  requisite  to  make  the  title  perfect.  If  the  buyer  suffers 
the  seller  to  remain  in  possession,  and  act  as  ow^ner,  and 
the  seller  should  become  banlvrupt,  the  property  would 
be  liable  to  his  creditors,  and,  in  some  cases,  also  to  judg- 
ment creditors  on  execution.  The  same  rule  exists  in 
the  case  of  the  mortgage  of  a  ship  ;  but  where  a  sale  is 
by  a  part  owner,  it  is  similar  to  the  sale  of  a  ship  at  sea, 
and  actual  delivery  cannot  take  place.     Delivery  of  the 


^  Fanny  and  Elmira,  1  FaIw.  Adm.  Rep.  117.  The  Warrior,  2  Dodson, 
288.  293.  295.     Story,  J.,  in  the  case  of  the  Schooner  Tilton,  5  itfasoa,  474. 

«»  See  vol.  i.  102. 

e  In  tlie  case  of  the  Attorney  General  r.  Norstcdt,  3  Price's  E^cheq.  Rep,  97., 
a  judicial  sale  of  a  vessel  ai>  derelict  by  the  Instance  Court  of  the  Admiralty, 
was  hold  to  bind  even  the  crown's  right  of  seizure  for  a  previous  forfeiture. 
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muniments  of  title  will  be  sufficient,  unless  the  part 
owner  be  himself  in  the  actual  possession.*  If  the  ship 
be  sold  while  abroad,  or  at  sea,  a  delivery  of  the  grand 
bill  of  sale,  and  other  documents,  transfers  the  property, 
as  in  the  case  of  the  delivery  of  the  key  of  a  warehouse. 
It  is  all  the  delivery  that  the  circumstances  of  the  case 
admit  of;  and  it  is  giving  to  the  buj^er,  or  mortgagee, 
the  ability  to  take  actual  possession,  and  which 
he  must  do  as  soon  as  possible  *on  the  return  of  *133 
the  ship.  If  the  buyer  takes  possession  of  a  ship 
sold  while  at  sea,  wdthin  a  reasonable  time  after  her  ar- 
rival in  port,  his  title  will  prevail  against  that  of  a  subse- 
quent purchaser  or  attaching  creditor.^  But  the  buyer 
takes  subject  to  all  encumbrances,  and  to  all  lawful  con- 
tracts made  by  the  master  respecting  the  emploj-ment 
and  hj'pothecation  of  the  ship  prior  to  notice  of  the 
transfer.*" 

The  English  cases  speak  of  the  transfer  of  a  ship  at 
sea  by  the  assignment  of  the  grand  bill  of  sale,  and  that 
expression  is  understood  to  refer  to  the  instrument  where- 
by the  ship  was  originally  transferred  from  the  builder 
to  the  owner,  or  first  purchaser.  But  the  American 
cases  speak  simply  of  a  bill  of  sale,  and  usually  refer  to 
the  instrument  or  transfer  from  the  last  proprietor  while 
the  vessel  is  at  sea,  and  which  is  sufficient  to  pass  the 
property,  if  accompanied  with  the  act  of  taking  posses- 
sion as  soon  as  conveniently  may  be  after  the  vessel 
arrives  in  port.^ 


•  Addis  r.  Baker,  1  Anst.  Rep.  222.     Abbott  on  Shipping,  10. 

^  Ex  parte  Matthews,  2  Vcseij,  272.  ILill  v.  Gurney,  Cooke's  B,  L.  231. 
Mair  r.  Glennie,  4  Mmde  Sf  Sclw.  240.    Joy  v.  Sears,  9  Pick.  4. 

*^  Mair  v.  Glennie,  4  Maiile  S^  Sdw.  240.  Hay  v.  Fairburn,  2  Bamw.  Sf 
Aid.  1S)3.  Atkinson  r.  Maling,  2  Term  Rq).  462.  Portland  Bank  r.  Stubbs, 
6  Mass.  Rep.  422.  Putnam  v.  Dutch,  8  Mass.  Rfp.  2K7.  Badlam  v.  Tucker, 
1  Pick.  Rep.  396.  As  to  debts  which  are,  by  the  French  law,  privileged, 
and  lienB  on  the  ship,  see  iiifra,  108. 

^  Portland  Bank  r.  Stacey,  4  Mass.  Rep.  6G3.  Wheeler  v.  Sumner,  4 
Mason,  183. 
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(2.)   JVfto  is  liable  a^  ourrler. 

There  is  no  doubt  that  the  owner  is  personally  liable 
for  necessaries  furnished,  and  repairs  made  to  a  ship,  by 
order  of  the  master  f  and  the  great  point  for  discussion 
is,  who  is  to  be  regarded  as  contracting  party,  and  owner 
pro  hac  vice.^  The  ownership,  in  relation  to  this  subject, 
is  not  determined  by  the  register,  and  the  true  question, 
in  matters  relative  to  repairs,  is,  "  upon  whose  credit 
was  the  work  done."'^  Nor  is  a  regular  bill  of  sale  of  the 
property  essential  to  exen:ipt  tlie  former  owner 
*134  *from  responsibility  for  supplies  furnished.  But 
where  the  contract  of  sale  is  made,  and  pos- 
session deUvered,  the  circumstance  that  the  naked  legal 
title  remains  in  the  vendor  for  his  security,  does  not 
render  him  liable,  as  owner,  on  the  contracts,  or  for  the 
conduct  of  the  master.** 

It  has  been  a  disputed  question,  whether  the  mort- 
gagee of  a  ship,  before  he  takes  possession,  be  Uable  to 
the  burdens  and  entitled  to  the  benefits  belonging  to  the 
owner.  In  the  case  of  Chinncy  v.  Blaclchoiirne^^  it  was 
held  by  the  K.  B.  that  tlie  mortgagor,  in  such  a  case,  and 
not  the  mortgagee,  was  to  be  deemed  owner,  and  entided 
to  the  freight,  and  liable  for  the  repairs  and  other  ex- 
penses. The  same  decision  was  made  by  the  C.  B.  in 
Jackson  v.  VernonJ    But  Lord  Kenj'-on,  in  Westerdell  v. 


•  Webster  v.  Seekamp,  4  Bamw.  &;  Aid.  352.  The  owner  is,  of  course, 
liable,  unless  the  credit  is  j^iven  to  otlicrs.  So,  the  captain  is  liable  if  he 
orders  the  repairs,  unless  the  credit  was  given  to  tlie  owner.  Easery  v. 
Cobb,  5  Carr.  ^«  Payne,  358.  Cox  v.  Reid,  1  ibid.  602.  For  necessary  sup- 
plies to  a  vessel,  the  owner,  master,  and  charterer,  are  all  liable ;  and  the  re- 
medy against  each  remains  good,  unless  credit  be  given  to  one  exclusively. 
Henshawtj.  RoWmsi,^  Miller's  Louis.  Rep.  3:^. 

»»  Briggs  V.  Williamson,  7  Barnw.  8^  Cress.  30. 

c  Lord  Tenterdcn,  in  Jennings  v.  Grinitlis,  liyan  ^  Moody,  43. 

^  Wendover  v.  Hognboom,  7  Johns.  Rep.  308.  Leonard  v.  Huntington, 
15  ibid.  298.    Thorn  v.  Hicks,  7  Cotccn's  Rep.  697. 

«  1  /f .  Blacks.  117.  note. 

^  1  H,  Blacks,  Rep.  114. 
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DaJLe^^  entertained  a  different  opinion,  and  he  considered 
the  mortgagee,  whether  in  or  out  of  possession,  to  be  the 
owner,  and  entitled  to  the  freight,  and  bound  for  the 
expenses  of  tlie  ship.  The  weight  of  our  American  de- 
cisions has  been  in  favour  of  the  position,  that  a  mort- 
.  gagee  of  a  ship  out  of  possession  is  not  hable  for  repairs 
or  necessaries  procured  on  the  order  of  the  master,  and 
not  upon  the  particular  credit  of  the  mortgagee,  who  was 
not  in  the  receipt  of  the  freight ;  though  the  rule  is  other- 
wise w^jen  the  mortgagee  is  in  possession,  and  the  ves- 
sel eraplo5^ed  in  liis  service.^  The  case  of  Fisher 
V.  Willing,'^  has  a  strong  bearing  *in  favour  of  ♦135 
the  decisions  which  go  to  charge  the  mortgagor ; 
for  it  was  held,  that  a  mortgagee  of  a  ship  at  sea  did  not, 
merely  by  dehvery  of  the  documents,  acquire  such  a 
possession  as  to  be  hable  to  the  master  for  wages  accruing 
after  the  date  of  the  mortaae^e.  The  contract  was  with 
the  mortgagor,  and  there  was  no  privity  between  the 
master  and  tlie  mortgagee,  before  possession  taken,  suffi- 
cient to  raise  an  assumption.  A  similar  decision  was 
made  by  Ch.  J.  Abbott,  in  Martin  v.  Paxto7i,  and  cited  in 
tlie  Pennsvlvania  case.  The  case  of  The  Mohawk  In- 
syrance  Company  v.  Eclford,  decided  in  the  Court  of 
Common  Pleas  in  the  city  of  New-York,  in  1828,  and 
the  case  of  Thorn  v.  Ilich,^  show  that  the  rule  is  con- 
sidered to  be  settled  in  New-York,  that  a  mortgagee  out 
of  possession  is  not  liable  for  services  rendered,  or  neces- 


*  7  Term  Rep.  306.  In  Dean  v.  M'GIiie,  4  Bingham,  45.,  it  was  held,  that 
on  a  mortjxago  of  a  ship,  the  accruing;  freight  passed  to  the  mortgagee. 

^  M'Intyre  v.  Scott,  8  Johns.  Rip.  151).  Champhn  v.  Butler,  Viibid.  169. 
Ring  r.  Franklin,  2  HaWs  N.  Y.  Rep.  1.  Tucker  v.  Buffiugton,  15  Mass. 
Rep.  477.  Colson  v.  Bonzey,  6  Grecnhaf,  474.  The  accruing  freight, 
in  the  case  of  a  mortgage  of  a  ship  at  sea,  and  possession  taken  under  it, 
passes  to  the  mortgagee  as  incident  to  the'ship.  Dean  v.  M'Ghie,  VZ  B. 
Moort,  185. 

«  8  Serg.  8^  Rawk,  118.  A  mortgagor  in  possession  of  a  vessel  may  pledge 
the  freight.    Keith  v.  Murdoch,  UhrMt.  Dig.  58G.  pi.  11. 

^  7  Coicen's  Rep.  697.    Ring  c.  Franklin^  2  Hall,  1.  S.  P. 
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saries  furnished,  to  a  vessel,  on  the  credit  of  the  mortgagor, 
or  other  person  having  the  equitable  title.  The  question 
seems  to  resolve  itself  into  the  inquiiy,  whether  the  cir- 
cumstances afford  evidence  of  a  contract  express  or 
implied,  as  regards  rriortgagees  not  in  possession.  If 
the  claimant  dealt  with  the  mortgagor  solely  as  owner, 
he  cannot  look  to  the  mortgagee.  To  whom  W£ls  the 
credit  given,  seems  to  be  the  ti*ue  ground  on  which  the 
question  ought  to  stand.*  In  a  case  before  Lord  Ellen- 
borough,  ia  1816,^  he  ruled,  that  a  mortgagee,  not  in 
possession,  and  not  known  to  the  plaintiff,  was  not  liable 
for  stores  supplied  by  the  captain's  order.  The  weight 
of  authority  is  decidedly  in  favour  of  the  mortgagee  who 
has  not  taken  possession ;  and  if  he  has  left  the  posses- 
sion and  control  of  the  ship  to  the  mortgagor,  he  will  not 
be  liable  to  the  master  for  wages  or  disbursements,  or  to 
any  other  person,  for  repairs  and  necessaries  done  or 
suppUed  by  the  master's  order,  where  the  mortgagor 
has  been  treated  as  owner.     If,  however,  there 

* 

•136  has  been  no  such  dealing  with  *the  mortgagor  in 
the  character  of  owner,  but  the  credit  has  been 
given  to  the  person  who  may  be  owner,  it  is  a  point  still 
remaining  open  for  discussion,  whether  the  liabiHty  will 
attach  to  the  bencGcial,  or  to  the  legal  owner.  The  prin- 
ciple of  the  decision  in  Trcwhclla  v.  Roive,^  was,  that  a 
vendee  of  a  ship,  whatever  etjuitable  title  might  exist  in 
him,  was  not  liable  for  supplies  furnished  before  the  le- 
gal tide  was  conveyed  to  him,  and  registered  in  the 
manner  prescribed  by  the  registry  acts,  and  when  he 
was  unknown  to  the  tradesman  who  supplied  the  mate- 
rials.** 


o  Baker  r.  Buckle,  7  J.  B.  Moore,  349. 

b  Twenty  man  r.  Hart,  1  Star/dc's  Rep.  366. 

^'  11  KasVs  Rep.  435. 

^  The  same  principle  governed  the  decision  in  Harrington  v.  Fry,  2 
Bingham,  179. ;  and  by  the  English  statutes  of  4  George  IV.  c.  41.,  and  of  6 
George  IV.  c.  110.,  on  a  transfer  of  a  ship,  or  any  interest  tlicrein,  bymort. 
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There  are  analogous  cases  which  throw  light  upon 
this  subject.  Thus,  in  Young  v.  Brander^^  the  legal  title 
remained  for  a  month  after  the  sale  in  the  vendor  upon 
the  face  of  the  register,  because  the  vendee  had  omitted 
to  comply  with  the  forms  prescribed  by  the  registry 
acts.  But  it  was  held,  that  he  was  not  liable  during 
that  interval  for  repairs  ordered  by  the  captain,  under 
the  direction  of  the  vendee,  and  who  had  no  authority, 
express  or  implied,  from  the  legal  owner.  The  vendee 
ordered  the  repairs  in  his  own  right,  and  there  was  no 
privity  of  interest  between  him  and  the  legal  owner,  and 
the  credit  was  actually  given  to  the  vendee.  So,  again, 
the  regular  registered  owner  of  a  ship  was  held  not  to 
be  Hable  for  supplies  furnished  by  order  of  the  charterer, 
who  had  chartered  the  ship  at  a  certain  rent  for  a  num- 
ber of  voyages.  The  owner  had  divested  himself,  in 
that  case,  of  all  control  and  possession  of  the  vessel 
during  the  existence  of  the  charter  party,  and  he 
had  no  right,  under  *it,  to  appoint  the  captain.^  •IS? 
The  question  in  these  cases  is,  whether  the  owner, 
by  reason  of  the  charter  party,  has  divested  himself  of 
the  ownership  pro  hoc  vice,  and  whether  there  has  been 
any  direct  contract  between  the  parties,  varying  the 
responsibility. 


gage  or  assignment,  in  trust,  by  way  of  security  for  a  debt,  the  entry  in  the 
book  of  registry  is  so  to  state  it,  and  the  mortgagee  or  trustee  shall  not  by 
reason  thereof  be  deemed  owner,  nor  tlie  mortgagor  cease  to  be  owner, 
except  so  far  as  to  render  the  security  available.  Under  these  statutes,  tiie 
interest  of  the  mortgagor  and  mortgagee  are  more  distinctly  severed  than 
they  were  before,  and  a  mortgagor  does  not  cease  to  be  owner.  Irving  v. 
Hichardson,  2  Bamw.  8f  Adolph.  193.  No  act  of  bankruptcy,  committed 
by  the  mortgagor  after  the  registry  of  the  mortgage  or  assignment,  to  affect 
the  security.  This  provision  is  continued  in  the  consolidated  registry  statute 
of  3  and  4  VVm.  IV.  c.  55.  sec.  42,  43. 

•  8  East's  Rep.  10. 

*»  Frazer  v.  Marsh,  13  EasVs  Rep.  238.  Registered  ownership  is  prima 
Jade  evidence  of  liability  for  the  repairs  of  a  ship,  but  it  may  be  rebutted  by 
showing  that  the  credit  waa  given  elsewhere.  Cox  v.  Reid,  1  Ryan  8c 
Bloody,  199. 

Vol.  hi.  19 


J 


137  OF  PERSliNAL  PROPERTY.  [Part  V. 

In  Vallrjo  v.  Wheeler,*  the  court  proceeded  on  the 
ground,  that  the  charterer  was  owner  pro  hoc  vice^  inas- 
much as  he  appointed  the  master.  The  subject  was 
much  discussed  in  M^huire  v.  Browm^  and  it  was  held, 
that  where,  by  the  terms  of  the  charter  party,  the  ship 
owner  appoints  the  master  and  crew,  and  retains  the 
management  and  control  of  tlie  vessel,  the  charter  was 
to  be  considered  as  a  covenant  to  carry  goods.  But 
where  the  whole  management  is  given  to  the  frei^ter, 
it  is  more  properly,  a  hiring  of  the  vessel  for  the  voyage, 
and  in  such  case  the  hirer  is  to  be  deemed  owner  for  the 
voyage.  In  IlaUet  v.  Th^  Columbian  Insurance  Company ^^ 
the  owner  of  the  vessel,  by  the  charter  party,  let  the 
whole  vessel  to  the  master,  who  was  to  victual  and  man 
her  at  his  own  expense,  and  have  the  whole  manage- 
ment and  control  of  her,  and  he  was  held  to  be  the  owner 
for  the  voyage ;  and  a  similar  decision  was  made  in 
Taggard  v.  Loring.^  The  case  of  Fletcher  v.  Braddicff 
adopted  the  same  principle  which  had  been  laid 'down 
by  Ch.  J.  Lee,  in  Parish  v.  Crawford'/  and  it  was  de- 
clared, that  the  ownership,  in  respect  to  all  third  per- 
sons, remained  with  the  original  proprietor  when  the 
vessel  was  supplied  and  repaired  by  the  owner,  and  na- 
vigated by  a  master  and  sailors  provided  and  paid  for 

by  him.  In  that  case,  the  ship  was  chartered  by 
*138    the  *commissioners  of  the  navy,  who  placed  a 

commander  in  the  navy  on  board,  and  the  mas^ 
ter  was  to  obey  his  orders ;  but,  with  regard  to  third 
persons,  it  was  still,  notwithstanding  that  very  important 
fact,  considered  to  be  the  ship  of  the  owners,  and  they 
were  held  answerable  for  damage  done  by  the  ship. 


*  Cotrp.  Rep.  143. 

>»  1  Johns,  Rep.  229. 

•  8  Johns.  Rep.  272. 

*  16  Mass.  Rep.  336. 

•  5  Bos.  Sf  PvU.  182. 
f  Str.  Rep.  1251. 
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This  highly  vexed  question,  and  so  important  in  its  con- 
sequences to  the  claim  of  lien,  and  the  responsibilities  of 
ownership,  depends  on  the  inquiry,  whether  the  lender 
or  hirer,  under  a  charter  party,  be  the  owner  of  the  ship 
for  the  voyage.  It  is  a  dry  matter  of  fact  question,  who, 
by  the  charter  party,  has  the  possession,  command,  and 
navigation  of  the  ship.  If  the  general  owner  retains  the 
same,  and  contracts  to  carry  a  cargo  on  freight  for  the 
voyage,  the  charter  party  is  a  mere  afTrcightmcnt  sound- 
ing in  covenant,  and  the  freighter  is  not  clothed  with 
the  character  or  legal  responsibility  of  ownership.  The 
general  owner,  in  such  a  case,  is  entitled  to  the  freight, 
and  may  sue  the  consignee  on  the  bills  of  lading  in  the 
name  of  the  master,  or  he  may  enforce  his  claim  by  de- 
taining the  goods  until  payment,  the  law  giving  him  a 
lien  for  freight.  But  where  the  freighter  hires  the  pos- 
session, command,  and  navigation  of  the  ship,  for  the 
voyage,  he  becomes  the  owner,  and  is  responsible  for 
the  conduct  of  the  master  and  mariners ;  and  the  general 
owner  has  no  Hen  for  the  frei2:ht,  because  he  is  not  the 
carrier  for  the  voyage.  This  is  the  principle  declared 
and  acted  upon  in  the  greatly  litigated  and  very  ably 
discussed  case  of  Christie  v.  Lewis  ,•*  and  it  is  the  prin- 
ciple declared  by  the  Supreme  Court  of  the  United 
States,  in  Marcardier  v.  Tfic  Chesofpcakc  Insurance  Com- 
fonyf  and  Grade  v.  Palmer ^^  and  followed  generally  by 
the  courts  of  justice  in  this  country.**  It  may  be  consi- 
dered as  the  sound  and  settled  law  on  the  subject.* 


•  2  Brod,  ^  Bing.  410. 
k  8  CrancKs  Rep.  39. 

•  8  Wheat.  Bap.  605. 

•  Pitkin  r.  Brainerd,  5  Conn.  Rttp.  451.  Clarkson  v.  Edes,  4  Cmcen*s 
Bep.  470.  Rejnolda  v,  Toppan,  15  Mass.  Rrp.  370.  Emery  p.  Hcr»cy,  4 
GreenUafi  Rep.  407.    Lander  v.  Clark,  1  ILUVs  N.  Y.  Rep.  355. 

•  In  Massachusetts,  the  charterer  of  a  vessel  is  declared  to  bo  the  owner, 
in  respect  to  responsibility  for  embezzlements  by  the  crew,  in  case  he 
navigates  the  vessel  at  his  own  expense.  Revised  Statutes  of  1835,  part  1. 
eh.  32.  sec.  3. 


H 
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(3.)  Of  the  custom-house  documents. 

The  United  States  have  imitated  the  policy  of  Eng- 
land, and  other  commercial  nations,  in  conferring 
peculiar  privileges  upon  American  built  ships,  and 
owned  by  our  own  citizens  ;  and  I  shall  now  examine 
the  acts  of  Congress,  so  far  as  they  go  to  ascertain  the 
title  to  American  sliips,  and  the  mode  of  transferring 
that  title.  The  object  of  the  registry  acts  is  to  encou- 
rage our  own  trade,  navigation,  and  ship  building,  by 
granting  peculiar  or  exclusive  privileges  of  trade  to  the 
flag  of  the  United  States,  and  by  prohibiting  the  com- 
munication of  those  immunities  to  the  shipping  and  ma- 
riners of  other  countries.  These  provisions  are  well  cal- 
culated to  prevent  the  commission  of  fraud  upon  indi- 
viduals, as  well  as  to  advance  the  national  policy.  The 
registry  of  all  vessels  at  the  custom-house,  and  the  me- 
morandums of  the  transfers,  add  great  security  to  tide, 
and  bring  the  existing  state  of  our  navigation  and  marine 
under  the  view  of  the  general  government.  By  these 
regulations,  the  tide  can  be  effectually  traced  back  t(^  its 
origin." 


*  A  historical  view  of  the  laws  of  England,  with  regard  to  shipping  and 
navigation,  is  given,  witli  admirable  clearness,  method,  and  accuracy,  by 
Mr.  Reeves  f  in  his  "  History  of  the  Law  of  Shipping  and  Namgation"  pub- 
lished in  1792  ;  and  tlie  policy  of  that  system  he  considers  to  have  been 
vindicated  and  triumphantly  sustained,  in  the  increase  of  the  English  ship- 
ping, tlie  extension  of  their  foreign  navigation  and  trade,  and  the  unrivalled 
strength  of  their  navy.  The  policy  of  the  British  statutes  was  to  create 
skilful  and  hardy  seamen,  and  to  confine  the  privileges  of  English  trade,  as 
far  as  was  consistent  with  the  extent  of  it,  to  British  built  shipping.  But  the 
quantity  of  British  built  shipping  was  not  at  first  adequate  to  carry  on  the 
whole  trade  of  the  country,  and  it  became  a  secondary  object  to  confer  pri- 
vileges on  foreign  built  ships  in  British  ownership.  In  proportion  as  British 
built  shipping  increased,  the  privileges  conferred  on  foreign  built  ships  in 
British  owncrsliip  were  from  time  to  time  restricted.  The  English  naviga- 
tion laws,  prior  to  the  famous  navigation  act  of  the  republican  Parliament 
of  1651,  and  adopted  by  the  statute  of  12  Charles  II.  c.  18.,  were  crude  and 
undigested.  They  commenced  with  tlie  statute  of  5  Richard  II.,  and  in  the 
earlier  acts,  the  preference  of  English  ships  and  mariners,  in  English  imports 
and  exports,  was  given  in  simple  and  absolute  terms,  and  they  kept  improv- 
ing in  accuracy  of  description  and  justness  of  policy  down  to  the  time  of 
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The  acts  of  Congress  of  3l8t  December,  1793,and  18th 
Feb.  1793,  constitute  the  basis  of  the  regulations  in  this 


the  registry  acts.  The  navigation  act  of  Charles  II.  described  what  were 
English  built  and  English  owned  ships,  and  in  what  cases  a  foreign  built 
ship,  owned  by  an  English  subject,  should  have  the  privileges  of  an  English 
ship.  The  act  did  not  require  any  foreign  ships  to  be  registered ;  but  a 
foreign  built  ship,  unless  registered,  w^as  to  be  treated  as  an  alien  ship, 
though  owned  by  a  British  subject.  The  statute  of  2(5  George  III.  c.  60. 
was  framed  by  the  elder  Lord  Liverpool,  and  it  gave  rise  to  tlie  treatise  of  "^ 
Mr.  Reeve,  who  dedicated  his  work  to  that  distinguished  nobleman.  The 
navigation  act  of  Charles  II.  only  required  ships  to  be  the  property  of  British 
subjects ;  but  in  tlie  progress  of  the  system,  the  qualification  of  being  British 
built  was  added.  The  one  encouraged  British  seamen  and  merchants,  but 
the  other  encouraged  also  British  ship  building.    The  statute  of  26  George 

III.  declared  that  the  time  had  come,  when  the  policy  of  employing  British 
built  shipping  exclusively  in  the  commerce  of  that  country,  ought  to  be  car- 
ried to  the  utmost  extent,  and  it  accordingly  enacted,  that  no  foreign  built 
ship,  except  prizes,  nor  any  ship  built  upon  a  foreign  bottom,  although 
British  owned,  should  be  any  longer  entitled  to  any  of  the  privileges  or 
advantages  of  a  British  built  ship,  or  of  a  ship  owned  by  British  subjects. 
This  statute  likewise  introduced  into  the  European  trade  tlie  necessity  of  a  re- 
gister, which  had  been  introduced  into  the  plantation  trade  by  the, statute  of 
7  and  8  William  III.  c.  22.  The  general  principle  established  by  the  act 
of  26  George  HI.  was,  that  all  British  ships,  with  some  few  exceptions, 
should  be  registered,  and  a  certificate  of  the  registry  obtained,  in  the  port 
to  which  the  .ship  belonged.  All  ships  entitled  and  required  to  be  registered, 
were  made  subject  to  forfeiture  for  attempting  to  proceed  to  sea  without  a 
Britisii  register.  All  ships  not  entitled  to  the  privileges  of  British  built  or 
British  owned  ships,  and  all  ships  not  registered,  although  owned  by  British 
subjects,  were  to  be  deemed  alien  ships,  and  liable  to  the  same  penalties 
and  forfeitures  as  alien  ships.  •  British  subjects  might  still  employ  foreign 
ships  in  neutral  trade,  subject  only  to  the  alien  duties.  The  statute  further 
required,  that  upon  every  alteration  of  the  property,  an  endorsement  was 
to  be  made  upon  the  registry,  and  a  memorandum  tliereof  entered  at  the 
custom-house  ;  and  tliat  upon  every  transfer,  in  whole  or  in  part,  the  certi- 
ficate of  the  registry  was  to  be  set  out  in  (he  bill  of  sale.  The  statute  of 
34  George  III.  c.  68.  was  an  enlargement  of  the  statute  26  George  III.,  and 
it  contained  several  provisions  for  granting  new  certificates  upon  a  transfer 
of  property,  and  it  regulated  those  cases  only  in  which  a  tide  to  a  certificate 
had  be^  given,  and  a  certificate  was  required  to  be  obtained,  and  it  requir- 
ed all  registered  vessels  to  be  navigated  by  a  British  master,  and  a  crew  of 
whom  three-fourths  were  British.  The  existing  British  regulations  respect- 
ing the  registration  and  enrolment  of  ships,  are  embodied  in  the  act  of  3  and 
4  Wilham  IV.  c.  55. 

The  navigation  laws  of  Great  Britain  now  form  a  permanent  and  regular 
code,  and  they  were  involved  in  a  lahyrintli  of  statutes,  and  not  easily  ren- 
dered simple  and  intelligible  to  practical  men,  until  tlie  statutes  of  4  George 

IV.  c.  44.,  6  George  IV.  c.  109,  110.,  7  George  IV.  c.  48.,  and  3  and  4 
William  IV.  c.  54,  55.,  successively  displacing  each  otlicr,  reduced  all 
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country  for  the  foreign  and  coasting  trade,  and  for  the 
fisheries  of  the  United  States ;  and  they  correspond  very 
closely  with  the  provisions  of  the  British  statutes  in  the 
reign  of  George  III. 

No  vessel  is  to  be  deemed  a  vessel  of  the  United  States, 
or  entitled  to  the  privileges  of  one,  unless  registered,  and 
wholly  owned  and  commanded  by  a  citizen  of  the  United 

States.  The  American  owner  in  whole,  or  in 
•142    part,  ceases  to  retain  *his  privileges  as  such  owner, 

if  he  usually  resides  in  a  foreign  country,  during 
the  continuance  of  such  residence,  unless  he  be  a  consul, 
or  an  agent  for,  and  a  partner  in,  some  American  house, 
carrying  on  trade  within  the  United  States.*  The  regis- 
ter is  to  be  made  by  the  collector  of  the  port  to  which 
such  ship  shall  belong,  or  in  which  it  shall  be,  and  found- 
ed on  the  oath  of  one  of  the  owners,  stating  the  time  and 
place  where  she  was  built,  or  that  she  was  captured  in 
war  by  a  citizen,  as  prize,  and  lawfully  condemned,  or 
forfeited,  for  a  breach  of  the  laws  of  the  States ;  and 
stating  the  owners  and  master,  and  that  they  are  citizens, 


the  former  provisions,  with  alterations  and  improvements,  into  one  (^nsoli- 
dated  system.  The  registry  acts  have  peculiar  simplicity  and  legal  preci- 
sion for  statute  productions  of  that  kind,  and  they  are  regarded  by  English 
statesmen  and  lawyers  as  highly  honourable  to  the  talents,  experience,  and 
vigilance  of  Lord  Liverpool,  who  established  on  solid  foundations  tlie  naval 
power  and  commercial  superiority  of  his  country.  The  code  of  laws  con- 
stituting the  navigation  system  of  England,  may  be  considered  as  embodied 
in  the  statutes  of  3  and  4  William  IV.,  and  which  are  said  to  owe  much  of 
the  merit  of  their  compilation  to  the  industry  and  talents  of  Mr.  Hume,  of 
the  board  of  trade.  As  the  code  previously  existed,  it  was  well  digested, 
liot  only  in  the  history  of  Mr.  Reeves,  to  which  I  have  alluded,  bijt  by  Lord 
TemU/rdjen,  in  his  accurate  and  authoritative  "  Treatise  of  the  Law  relatwe 
to  Marekant  ^ips  and  Seamen;"  and  still  more  extensively,  and  vAy  ably, 
in  HoU*8  **  System  of  the  Shipping  and  Navigation  Latos  of  Great  .^itotn.'* 
That  work  contains  all  the  laws  on  the  subject,  brought  down  to  the  year 
XSQO.  His  introductory  essay  is  a  clear,  but  brief  synopsis  of  the  history 
and  policy  of  the  navigation  system.  In  the  sixtli  and  seventh  chapters  of 
the  first  volume  of  Mr.  Chitty's  ample  "  Treatise  on  the  Laws  of  Commerce 
and  Mamufactures,  ond  Contracts  relating  thereto,^^  we  have  also  a  condensed 
digest  of  the  same  code  of  navigation  laws. 
»  Act  of  31st  December f  1792,  sec.  1,  2. 
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and  that  no  subject  of  a  foreign  power  was,  direcdy  or 
indirectly,  by  way  of  trust,  or  otherwise,  interested  there- 
in. The  master  is,  likewise,  in  certain  cases,  to  make 
oath  touching  his  own  citizenship.*  Previous  to  the 
registry,  a  certificate  of  survey  is  to  be  produced,  and 
security  given,  that  the  certificate  of  such  registry  shall 
be  solely  used  for  tlie  ship,  and  shall  not  be  sold,  lent, 
or  otherwise  disposed  of.  If  the  vessel,  or  any  interest 
therein,  be  sold  to  any  foreigner,  and  the  vessel  be  with- 
in the  United  States,  the  certificate  of  the  registry'  shall, 
within  seven  days  after  the  sale,  be  delivered  up  to  the 
collector  of  the  district,  in  order  to  be  cancelled  ;  and  if 
the  sale  be  made  when  the  vessel  is  abroad,  or  at  sea, 
the  certificate  is  to  be  delivered  up  within  eight  days 
after  the  master's  arrival  withm  the  United  States  ;**  and 
if  the  transfer  of  a  registered  vessel  be  made  to  a  fo- 
reigner in  a  foreign  port,  for  tlie  purpose  of  evading  the 
revenue  laws  of  the  foreign  country,  it  works  a  forfeiture 
of  the  vessel,  unless  the  transfer  be  made  known  within 
eight  days  after  the  return  of  the  vessel  to  a  port  in  the 
United  States,  by  adelivcry  of  the  certificate  of  registry 
to  the  collector  of  the  port.*'  So,  if  a  registered 
ship'be  sold,  in  whole  or  in  part,  *while  abroad,  •143 
to  a  citizen  of  the  United  States,  the  vessel,  on 
her  first  arrival  in  the  United  States  thereafter,  shall  be 
entitled  to  all  the  privileges  of  a  ship  of  the  United  States, 
provided  a  new  certificate  of  registry  be  obtained  within 
three  days  after  the  master  makes  his  final  report  upon 
her  first  arrival.*^  If  the  vessel  be  built  within  the  United 
States,  the  ship-carpenter's  certificate  is  requisite  to  ob- 
tain the  register;  and  when  the  ship. is  duly  registered, 
the  collector  of  the  port  shall  grant  an  abstract,  or  certi- 


•  Act  of  21st  December,  1792,  sec.  3,  4.  11. 
*»  Ibid.  sec.  6,  7. 

f  llnd.  sec.  7.  IG.     The  Marj^'aret,  9  Whcut.  421. 
<»  Aa  ofUtc  United  States,  March  2d ,  1803,  sec.  3. 
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ficate  of  such  registry.*  '  There  are  several  minute  regu- 
lations respecting  the  change  of  the  certificate,  and  the 
granting  of  a  new  register,  which  need  not  here  be  de- 
tailed ;^  but  when  a  vessel,  duly  registered,  shall  be  sold 
or  transferred,  in  whole  or  in  part,  to  a  citizen  of  the 
United  States,  or  shall  be  altered  in  form  or  burthen,  she 
must  be  registered  anew,  and  her  former  certificate  of 
registry  deUvered  up,  otherwise  she  will  cease  to  be 
deemed  a  vessel  of  the  United  States,  or  entitled  to  any 
of  the  privileges  of  one.  In  every  case  of  sale  or  trans- 
fer, there  must  be  some  instrument  of  writing,  in  the 
nature  of  a  bill  of  sale,  which  shall  recite  at  length  the 
certificate  of  registry,  and  without  it  the  vessel  is  inca- 
pable of  being  registered  anew.*^  Upon  every  change  of 
master,  the  owner  must  report  such  change  to  the  collec- 
tor, and  have  a  memorandum  of  such  change  endorsed 
upon  the  certificate  of  registry  ;  and  if  any  ship  so  regis- 
tered be  sold,  in  whole  or  in  part,  by  way  of  trust,  or 
otherwise,  to  a  foreigner,  and  the  sale  be  not  made  known 
as  above  directed,  the  whole,  or  at  least  the  share  owned 
by  the  citizen  who  sells,  becomes  forfeited,** 

Vessels  enrolled  and  licensed,  or  licensed  only, 
*144  if  under  'twenty  tons,  are  entitled  to  the  priviteges 
of  vessels  employed  in  the  coasting  trade  or  fish- 
eries.® Vessels,  to  be  enrolled,  must  possess  the  same 
qualifications ;  and  the  same  requisites,  in  all  respects, 
must  be  complied  with,  as  are  made  necessary  for^  the 
registry  of  ships  and  vessels  ;  and  the  same  duties  are 
required  in  relation  to  such  enrolments ;  and  the  ships 
enrolled,  with  the  master  and  owner,  are  subject  to  the 
same  regulations  as  are  in  those  respects  provided  for 


*  Law  of  the  United  StaUs,  3l5«  Decffmber,  1792,  sec.  9. 
b  Ibid.  sec.  12, 13. 

«  Ibid.  sec.  14. 

*  Ibid.  sec.  15,  16. 

*  Act  of  Congress,  February  18tA,  1793,  sec.  1. 
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registered  vessels.*  Any  vessel  may  be  enrolled  and 
licensed,  that  may  be  registered,  upon  the  registry  being 
given  up ;  and  any  vessel  that  may  be  enrolled  may  be 
registered,  upon  the  enrohxient  and  license  being  given 
up.**  In  order  to  obtain  a  license  for  carrying  on  the 
coasting  trade,  or  fisheries,  the  owner,  or  ship's  husband, 
and  master,  must  give  security  to  the  United  States,  that 
the  vessel  be  not  employed  in  any  trade  whereby  the 
revenue  of  the  United  States  may  be  defrauded ;  and 
the  master  must  make  oath  that  he  is  a  citizen,  and  that 
the  license  shall  not  be  used  for  any  other  vessel,  or  any 
other  employment ;  and  if  the  vessel  be  less  iimn  twemty  tons 
hurthen^  that  she  is  wholly  the  property  of  a  citizen  of  the 
United  States.  The  collector  of  the  district  thereupon 
grants  a  license  for  carrying  on  the  coasting  trade,  or 
fishery.*^  Vessels  j  engaged  in  such  a  trade  or  business, 
without  being  enrolled  and  licensed,  or  licensed  only, 
as  the  case  may  be,  shall  pay  alien  duties,  if  in  ballast, 
or  laden  with  goods  the  growth  or  manufacture  of  the 
United  States,  and  shall  be  forfeited  if  laden  with  any 
articles  of  foreign  growth  or  manufacture,  or  distilled 
spirits.**  If  any  vessel  enrolled  or  licensed,  proceed  on 
a  foreign  voyage,  without  first  surrendering  up  her  en- 
rolment and  Hcense,  and  being  duly  registered, 
*she  shall,  with  her  cargo  imported  into  the  ♦145 
United  States,  be  subject  to  forfeiture.®  The  other 
general  provisions  relative  to  the  rights  and  duties  ap- 
pertaining to  the  coasting  trade  and  the  fisheries,  need 
not  here  be  enumerated,  as  my  object  is  to  consider 
the  subject  merely  in  reference  to  the  documentary 
title  to  American  vessels. 


•  Act  of  Congress,  February  18th,  1793,  sec.  2. 
*»  Ihid.  sec.  3. 

*^  Ibid.  sec.  4. 

•  Ibid.  8CC.  6. 

•  Pnd.  sec.  6. 

Vol.  m.  20 
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It  is  further  provided,  by  the  act  of  March  2,  1797, 
that  whenever  any  vessel  is  transferred  hy  process  of  lawj 
and  the  register,  certificate  of  enrolment,  or  license,  is 
retained  by  the  former  owner,  a  new  one  may  be  ob- 
tained upon  the  usual  terms,  without  the  return  of  the 
outstanding  paper.  Vessels  captured  and  condemned 
by  a  foreign  power  are  to  be  considered  as  foreign  vessels, 
and  not  entitled  to  a  new  register,  even  though  they 
should  afterwards  become  American  property,  unless 
the  former  owner  regain  his  title,  by  purchase  or  other- 
wise.* Every  registered  or  unregistered  vessel,  owned 
by  a  citizen  of  the  United  States,  and  going  to  a  foreign 
country,  and,  if  an  unregistered  vessel,  sailing  with  a  sea 
letter,  is  entitled  to  a  passport,  to  be  furnished  by  the 
collector  of  the  district.**  But  no  sea  letter,  certifying  any 
vessel  to  be  the  property  of  a  citizen  of  the  United 
States,  can  be  issued,  except  to  ships  duly  registered, 
or  enrolled  and  licensed,  or  to  vessels  wholly  owned  by 
citizens  of  the  United  States,  and  furnished  with,  or  en- 
titled to  sea  letters,  or  other  custom-house  document^.* 

The  English  registry  acts  of  26  Geo.  DI.,  and  34  Geo. 
in.  c.  68.,  required  the  certificate  of  the  registry  to  be 
truly  recited  at  length  in  every  bill  of  sale  of  a  Britisb 
ship  to  a  British  subject ;  otherwise  such  bill  of  sale  was 
declared  to  be  utterly  null  and  void  to  all  intents  and 
purposes ;  and  this  was  held  to  be  necessary,  even 
though  the  ship  was  at  sea  at  the  time,  and  the 
*146  vendee  took  ♦the  grand  bill  of  sale,  and  posses- 
sion of  the  ship,  immediately  on  her  arrival  in 
port.**  The  laws  of  the  United  States  do  not  go  to  that 
rigorous  extent ;  and  the  only  consequence  of  a  transfer, 
without  a  writing  containing  a  recital  at  length  of  the 


•  Act  of  Congress^  June  27, 1797. 

»  Actsof  Congress,  June  1,  1796,  and  March  2,  1803. 
e  Act  of  Congress,  March  26,  1810. 

*  Rolleston  r.  Hibbert,  3  Term  RepAOQ. 
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certificate  of  registry,  is,  that  the  vessel  cannot  be  regis- 
tered anew,  and  she  loses  her  privileges  as  an  Americari 
vessel,  and  becomes  subject  to  the  disabilities  incident 
to  vessels  not  registered,  enrolled,  or  licensed,  as  the 
statute  prescribes.  But  where  an  American  registered 
vessel  was  in  part  sold,  by  parol,  while  at  sea,  to  an 
American  citizen,  and  again  resold  by  parol  to  her  ori- 
ginal owner,  on  her  return  into  port,  and  before  entry, 
that  transaction  was  held  not  to  deprive  the  vessel  of 
her  American  privileges,  or  subject  her  to  foreign  duties, 
for,  in  that  case,  no  new  register  was  requisite.  It  would 
have  been,  except  in  date,  a  duplicate  of  the  old  one, 
and  perfectly  useless." 

If  a  ship  be  owned  by  American  citizens,  and  be  not 
documented  according  to  the  provisions  of  the  registry 
acts,  it  is  not  liable  to  any  forfeitures  or  disabilities 
which  are  not  specially  prescribed.  The  want  of  a 
register  is  not  a  ground  of  forfeiture,  but  the  cause  only 
of  loss  of  American  privileges.**  Every  vessel,  wherever 
built,  and  owned  by  an  American  citizen,  is  entitled  to 
a  custom-house  document  for  protection,  termed  a  pass- 
port, under  the  act  of  June  1,  1796 ;  for  it  applies  to 
"  every  ship  or  vessel  of  the  United  States,  going  to  any 
foreign  country."  As  our  registry  acts  do  not  declare 
void  the  sale  or  transfer,  and  every  contract  or  agree- 
ment for  transfer  of  property  in  any  ship,  without  an 
instrument  in  writing,  reciting  at  large  the  certificate  of 
registry ;  and  as  they  have  not  prescribed  any  precise 
form  of  endorsement  on  the  certificate  of  registry, 
and  rendered  it  indispensable  in  every  *sale,  as  *147 
was  the  case  under  the  British  statutes  of  26  Geo. 
in.  c.  60.,  and  34  Geo,  III.  c.  68.,  we  are  happily  re- 
lieved from  many  embarrassing  questions  which  have 


•  The  United  States  v.  Willings  and  Francis,  4  Cranck's  Rep.  48. 
»»  Hatch  V.  Smith,  5  Mass.  Rep.  42.     Pliilips  v.  Ledlcy,  1  IVash.  dr.  Rep. 
226.    Willing  c.  United  States,  ibid.  125. 
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arisen  in  the  English  courts  relative  to  tlie  sale  and 
mortgage  of  ships. 

There  has  been  great  difficulty,  and  some  alternation 
of  opinion,  in  the  English  courts,  in  the  endeavour  to  re- 
concile the  strict  and  positive  provisions  of  the  statute 
with  the  principles  of  equity,  and  the  good  faith  and 
intention  of  the  contracting  parties.*  It  has  even  been 
a  question  of  much  discussion,  whether  the  statutes  of  26 
and  34  Geo.  III.  had  not  destroyed  the  common  law 
right  of  conveying  a  ship,  by  way  of  mortgage,  like  other 
personal  property ;  and  whether  the  mortgagee  had  not 
a  complete  title,  beyond  the  power  of  redemption,  after 
the  transfer  of  the  legal  title,  according  to  the  prescribed 
form  of  the  endorsement  on  the  certificate  of  re- 
♦148     gistry.     •The  language,  in  many  of  the  cases,** 


»  The  cases  of  Rolleston  r.  Hibbert,  3  Term  Rep.  406.  Camden  v.  Ander- 
son, 5  ilnd.  709.  Wcsterdell  v.  Dale,  7  ihid.  306.  Moss  v,  Charnock,  2 
East's  Rep.  399.  Heath  v.  Hubbard,  4  East's  Rep.  110.  Moss  v.  Mills,  6 
ibid.  144.  Hajrton  v.  Jackson,  8  ibid.  511.  Hibbert  v.  Rolleston,  3  Bro. 
Rep.  571.,  and  the  opinions  of  Wood,  B.  and  Heatli,  J.,  in  Hubbard  r.  John- 
stone, 3  Tautit.  Rep.  177.,  and  of  Lord  Eldon,  in  Ex  parte  Yallop,  15  Vesey's 
Rep,  60.,  and  Ex  parte  Houghton,  17  Vesey's  Rep.^l.,  and  of  Sir  William 
Grant,  in  11  Vesey's  Rep,  642.,  may  be  selected  as  samples  of  the  strictness 
with  which  the  statutes  are  construed,  and  of  the  defeat  of  bona  fide  trans- 
fers of  vessels,  by  failure  to  comply  with  the  literal  terms  of  the  statutes. 
The  cases  of  Rolleston  v.  Smith,  4  Term  Rep.  161.  Capadose  v.  Codner,  1 
Bos.  Sf  Pull.  483.  Ratchford  t.  Meadows,  3  Esp.  N.  P.  Rep.  69.  Bloxham  v. 
Hubbard,  5  East's  Rep.  407.  Kerrisonu.  Cole,  8  EasVs  Rep.  231.  Robinson 
F.  Macdonnell,  5  Maule  8^  Selw.  228.  Curtis  v.  Perry,  6  Vesey's  Rep.  739. 
Mestaer  v.  Gillespie,  11  Vcsey's  Rep.  621. 637.,  may  be  selected,  on  the  other 
hand,  as  containing  evidence  of  tlie  influence  of  equity  upon  the  severity 
of  those  provisions.  But  the  new  British  registry  act,  of  6  Geo.  IV.  c.  110. 
sec.  31.,  and,  again,  the  further  amended  and  substituted  statute  of  3  and  4 
William  IV.  c.  55.,  mitigated  tlie  strictness  of  the  former  provision.  It  re- 
quired tlie  bill  of  sale,  or  other  instrument  of  writing  of  the  sale  of  a  ship  af- 
ter registry,  to  contain  a  recital  of  tlie  certificate  of  registry,  or  tlie  principal 
contents  thereof,  to  render  the  transfer  valid ;  but  with  'a  proviso,  that  no 
bill  of  sale  should  be  deemed  void  by  reason  of  any  error  in  such  recital,  or 
by  the  recital  of  any  former  certificate  of  registry,  instead  of  the  existing 
certificate. 

'»  Lord  Eldon  scattered  ambiguas  voces  to  that  effect  in  Curtis  v.  Perry,  6 
Vesey's  Rep.  739.  Campbell  v.  Stein,  6  Dow's  P.  C.  116.  Ex  parte  Yallop, 
15  Vesey's  Rep.  60.  Ex  parte  Houghton,  17  Vcscy's  Rep.  251,  Dixon  r. 
Ewart,  3  MerivaU's  Rep.  333. 


" 
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was  in  favour  of  the  conclusion,  that  there  could  be 
no  equitable  ownership  of  a  ship  distinct  from  the  legal 
title,  and  that  upon  a  transfer  under  the  forms  of  the 
registry  acts,  the  ship  becomes  the  absolute  property  of 
the  intended  mortgagee,  and  that  the  terms  and  the 
policy  of  the  registry  acts  were  incompatible  with  the  ex- 
istence of  any  equity  of  redemption.  But  these  opinions, 
or  dicta,  have  been  met  by  a  series  of  adjudications, 
which  assume  the  law  to  be  otherwise,  and  that  the 
registry  acts  related  only  to  transactions  between  vendor 
and  vendee,  and  to  cases  of  real  ownership ;  and  that 
an  equitable  interest  in  a  ship  might  exist  by  operation 
of  law,  and  by  the  contract  of  the  parties,  distinct  from 
the  legal  estate ;  and  that  notwithstanding  the  positive 
and  absolute  terms  of  the  endorsement  upon  the  certifi- 
cate of  register,  a  mortgage  of  a  ship  is  good  and  valid, 
according  to  the  law  as  it  existed  before  the  registry  acts, 
provided  the  requisites  of  the  statutes  be  complied  with.* 
The  opinion  of  Sir  Thomas  Plumer,  in  Thompson  v. 
SmUJiy  contained  a  very  clear  and  masterly  vindication 
of  the  vaUdity  of  the  mortgage  of  a  ship  consistently  with 
the  preservation  of  the  forms  of  the  registry  acts.  He 
effectually  'put  to  flight  the  alarming  proposition,  that 
since  the  registry  acts  there  could  be  no  valid  mortgage 
of  a  ship  ;  and  he  insisted,  that  the  defeasance  annexed 
to  the  biU  of  sale  ought  to  be  fully  endorsed  as  part  of 
the  instrument  on  the  certificate  of  registry,  if  the  ship 
be  mortgaged  in  port ;  or,  if  mortgaged  while  at  sea,  a 
copy  of  the  whole  transmitted  to  tlie  custom-house  ;  and 
that  though  the  defeasance  should  not  be  noticed 
•in  any  of  the  forms  adhered  to  at  the  office  'of  ♦149 
the  customs,  and  the  instrument  should  be  regis- 
tered as  an  absolute  bill  of  sale,  the  mortgagor's  right  of 


*  Mairo.  Glennie,  4  Maule  Sf  Selio.  240.  Robinson  v.  MacdonncU,  5  ibid. 
2i8.  Hay  e.  Fairbairn,  2  Bamw.  8f  Aid.  193.  Monkhoiise  v.  Hay,  2  Brod, 
9f  Bmg.  114.    Thompson  v.  Smith,  1  Ma4d.  Ch,  Hep.  395. 


TO 
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redemption  would  not  suffer  by  the  omission.  But  as 
no  such  questions  can  possibly  arise  under  the  registry 
acts  of  Congress,  these  discussions  in  the  English  courts 
are  noticed  only  as  a  curious  branch  of  the  history  of  the 
English  jurisprudence  on  this  subject.* 

The  registry  is  not  a  document  required  by  the  law 
of  nations  as  expressive  of  a  ship's  national  character. 
The  registry  acts  are  to  be  considered  as  forms  of  local 
or  municipal  institution,  for  purj)()ses  of  public  policy. 
They  arc  imperative  only  upon  the  voluntary  transfer  of 
parties,  and  do  not  apply  to  transfers  by  act  or  operation 
of  law.*^  They  are  said  to  be  peculiar  to  England,  and 
to  the  United  States,  whose  maritime  and  navigation 
system  is  formed  upon  the  model  of  that  of  Great 
♦150  Britain.  But  by  various  French  ordinances,  •be- 
tween 1681  and  the  era  of  the  new  code,  it  was 
requisite  that  all  vessels,  in  order  to  be  entitled  to  tlie 
privileges  of  French  vessels,  should  be  built  in'  France, 
under  some  necessary  exceptions,  and  should  be  owned 
exclusively  by  Frenchmen,  and  foreigners  were  prohi- 


•  In  1823,  Mr.  TroUope  published,  at  London,  a  distinct  treatise,  for  the 
very  purpose  of  vindicating  tlie  validity  of  mort<rae:es  of  ships.  It  was  enti- 
tled ^  Treatise  on  the  Mortgage  of  Skips,  as  affected  by  the  Hegistry  Acts;  and 
it  contains  a  view  of  all  the  discussions  on  the  question.  The  same  doc- 
trine is  maintained  in  Mr.  Patch's  late  Practical  Treatise  on  the  Lmw  of 
Mortgages,  p.  34.  Mr.  Holt,  in  a  note  to  his  Reports  of  Cases  at  Nisi  Prius, 
i'ol.  i.  603.,  fell  into  the  current  error,  that  upon  a  contract  of  mortgage,  in 
respect  to  a  British  registered  ship,  there  was  no  equity  of  redemption,  and 
that  the  ship  became  ahsoluteiy  the  property  of  the  mortgagee,  without  any 
relief  to  be  afforded  at  law,  or  in  equity  ;^  but  subsequently,  in  his  elaborate 
treatise  on  shipping,  he  adopts  the  doctrine  in  Thompson  v.  Smitli,  as  being 
in  conformity  with  the  letter  and  spirit  of  the  registry  acts.  HoU  on  Ship- 
ping, vol.  i.  30t) — 312.  The  statute  of  6  George  IV.  c.  110.  removed  the 
difficulties  which  attended  the  doctrine  of  mortgages  under  the  former  sta- 
tutes, by  declaring  that  the  transfer  of  ships  by  way  of  mortgage,  or  by  as- 
signment in  trust  for  payment  of  debts,  duly  registered,  shall  be  valid,  and 
pass  the  interest  according  to  the  purposes  of  the  transfer.  The  act  of  3 
and  4  William  IV.  c.  55.,  which  was  a  substitute  for  tlie  former,  has  a  sim- 
ilar provision. 

*  Le  Cheminantr.  Pearson,  4  Taunt.  Rep.  367. 

e  6  Vcseifs  Rep.  739.  15  ibid.  68.  Bloxhamr.  Hubbard,  5  East's  Rep.  407, 
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bited  from  navigating  under  the  French  flag;  and  a 
Frenchman  forfeited  his  privileges  as  such  owner,  by 
marrying  a  foreign  wife,  or  residing  abroad,  unless  in 
connexion  with  a  French  hoiise.*^  The  register  is  not, 
of  itself,  evidence  of  property,  unless  it  be  confirmed  by 
some  auxiliary  circumstance  to  show  that  it  was  made 
by  the  authority  or  assent  of  the  person  named  in  it,  and 
who  is  sought  to  be  charged  as  owner.  Without  proof 
to  connect  the  party  with  the  register  as  being  his  di- 
rect or  adopted  act,  the  register  has  been  held  not  to  be 
erw en  prima  facie  evidence  to  charge  a  person  as  owner  ; 
and  even  then  it  is  not  conclusive  evidence  of  ownership.** 
The  cases  of  The  Mohawk  Inmiraiicc  Comjiany  v.  EcJc/ardj 
decided  in  the  New- York  Court  of  Common  Pleas  in 
1828,  and  of  Rhig  v.  FranJdin,  in  the  Superior  Court  of 
that  city  in  1829,*^  went  upon  the  same  ground,  that  the 
register,  standing  in  the  name  of  a  person,  did  not  deter- 
mine the  ownership  of  the  vessel,  though  it  might, 
perhaps,  be  presumptive  evidence,  in  the  first  instance. 
An  equitable  title  in  one  person  might  legally  exist,  con- 
sistently with  the  documentary  title  at  the  custom-house 
in  another.** 


»  PardessuSj  Cours  de  Droit  Com.  torn.  iii.  11, 12.  Boiday  Paty,  torn.  i. 
257—2G0. 

»»  Tinkler  v.  Walpolo,  14  EasCs  R»y.  226.  M'lver  v.  Humble,  16  Had. 
169.  Frascr  v.  Hopkins,  2  Taunt.  Rep.  5.  Sluirp  t?.  United  Insurance 
Company,  14  Johns.  Rep.  201.  CoIbdii  v.  Bonzey,  6  Grccfdraf,  474.  Baa 
V.  Steele,  3  Wash.  Cir.  Rep.  [\8\.  The  interoat  that  appears  upon  the  regis- 
try is  held  to  estop  the  owner  from  setting  up  a  claim  to  any  other  interest ; 
but  if  he  deals  as  owner  of  a  larger  share,  he  is  liable  to  others  in  that  pro- 
portion. This  is  the  English  rule  upon  the  policy  of  the  registry  acts.  Ex 
parte  Yallop,  15  Vesey,  60. 

«  2HaWs  Rep.  1. 

*  By  the  French  law,  a  verbal  sale  of  a  ship  may  do  as  between  tJie  par- 
ties, but  not  as  respects  tlie  claims  of  third  persons.  It  has  been,  at  all 
times,  the  policy  of  their  law,  to  rctjuirc  the  written  evidence  of  a  sale. 
Formerly,  every  sale  was  required  to  be  attested  before  a  notary,  but  now 
a  private  instrument  is  sufficient.  But  the  law  of  France  places  very  ma- 
terial checks  upon  the  transfer  of  ships  ;  for,  in  order  to  bar  the  rights  and 
claims  of  third  persons,  it  is  requisite  that  the  vessel  make  one  voyage  at 
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(4)  Of  part  owners. 

The  several  part  owners  of  a  ship  are  not  partners 
but  tenants  in  common.*    Each  has  his  distinct,  though 
undivided  interest ;  and  when  one  of  them  is  appointed  to 
manage  the  concerns  of  the  sliip  for  the  conmion  benefit,  he 
is  termed  the  ship's  husband.  Valin  strongly  reconamends 
the  utility  of  these  associations  of  part  owners,  in  the  bu- 
siness of  navigation  and  maritime  enterprises,  in  order 
to  unite  the  wisdom  of  joint  counsels,  as  well  as  to  divide 
the  risks  and  losses  incident  to  a  very  extended  maritime 
commerce,  which  is  exposed  to  so  many  hazards  and 
revolutions  :  tiui  omnia  uni  nunquam  navi  creditor    The 
marine  law  of  England,  respecting  part  owners  of  vessels, 
'  is  distinguished  for  the  wisdom  and  equity  of  its  provi- 
sions, and  it  has  an  undoubted  pre-eminence  over  the  com- 
mon law  doctrine  concerning  a  tenancy  in  conunon  in 
chattels.    If  there  be  no  certain  agreement  among  them- 
selves, respecting  the  employment  of  the  ship,  the  Court 
of  Admiralty,  under  its  long  estabhshed  and  salutary  ju- 
risdiction, authorizes  a  majority  in  value  of  the  part  own- 
ers, to  employ  the  ship  upon  any  probable  adventure, 
and,  at  the  same  time,  takes  care  to  secure  the  interest 
of  the  dissenting  minority.     The  admiralty  prac- 
*152     tice  is  dictated  by  the  plain  ♦reason  that  "  ships 
were  made  to  plough  the  ocean,  and  not  to  rot  by 


sea  at  the  risk  of  the  purchaser,  and  without  opposition  from  the  creditors  of 
tlie  vendor ;  otlierwise  tlieir  claims  are  preferred  to  tlie  title  of  tlie  purchaser. 
If  the  vessel  be  sold  while  on  a  voyage,  that  voyage  is  not  computed,  and 
it  requires  a  new  voyage  subsequent  to  such  sale,  to  bar  the  rights  of  pri- 
vileged creditors.  This  privilege,  under  the  French  ordinance  of  1681, 
applied  to  creditors  of  every  description  existing  at  the  time  of  the  sale;  but 
under  the  new  code  of  commerce,  it  would  rather  seem  to  be  confined  to 
the  specified  class  of  privileged  creditors.  Ord,  b.  2.  tit.  10.  Des  NaoirtSf 
art.  2,  3.,  and  Valin' s  Com.  ibid,  tom.i.  602.  Code  de  Com,  art.  193, 194. 
196.    Botday  Paty,  Cours  de  Droit  Com.  tom.  i.  168. 170. 

•  Ex  parte  Young,  2  Vts.  8f  Bea.  242.  2  Rose,  78.  note.  Ex  parte  Han- 
son, 2  Rose's  Cases  in  Bankruptcyj  76.  Ex  parte  Gibson,  1  Montagu  on  Parlf 
nershipf  102.  note.  Nicoll  v,  Mumford,  4  Johns.  Ch.  Rep.  526.  See,  also, 
supra,  p.  39,  40. 

^  Valines  Com.  tom.  i.  564. 
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the  wall."*  Ownership  in  a  sliip  is,  ordinarily,  not  like 
the  case  of  joint  concern,  or  pnrtnersliip  ;  nor  does  the 
English  law,  like  some  of  the  ordinances  of  other  coun- 
tries, give'  power  to  the  majority  in  value  to  control,  in 
their  discretion,  the  whole  concern.  The  Court  of  Ad- 
miralty takes  a  stipulation  from  the  majority,  in  a  sum 
equal  to  the  value  of  the  shares  of  the  minority,  either  to 
bring  back  and  restore  the  ship,  or  pay  the  minority  the 
value  of  their  shares.  In  that  case,  the  ship  sails  wholly 
at  the  charge  and  risk,  and  for  the  benefit  of  the  majority. 
This  security  the  minority  obtain  upon  a  warrant  is- 
sued upon  their  application  to  arrest  the  ship.  This  is 
the  only  feafe  proceeding  to  the  minority  ;  for  if  the  ship 
be  sent  to  sea  by  the  majority  without  this  security,  and 
she  be  lost  without  any  tortious  act  in  the  majority,  tlie 
minority  have  no  remedy  in  law  or  equity.  If  the  mi- 
nority have  possession  of  the  ship,  and  refuse  to  employ 
her,  the  majority,  on  a  similar  warrant,  may  obtain  pos- 
session, and  send  the  ship  to  sea,  on  giving  the  like  secu- 
rity. The  jurisdiction  of  the  admiralty  extends  to  tlie 
taking  a  vessel  from  a  wrong  doer,  and  delivering  her 
over  to  the  rightful  owner ;  and  this  is  a  most  useful 
part  of  the  jurisdiction  of  the  court,  and  one  recognised 
in  the  courts  of  law.^  The  Court  of  Chanceiy  exercises 
this  sort  of  equitable  jurisdiction  in  cases  where  the  ad- 
miralty cannot,  as  where  the  shares  are  not  ascertained.*^ 


•  In  the  same  way  the  fir  tree,  though  originally  rooted  in  the  mountain 
»oil,  was,  according  to  tlie  beautiful^  prosopopceia  of  the  poet,  destined  to 
witness  the  perils  of  the  deep — casus  abifs  visura  merinos. 

*»  Graves  v.  Sawcer,  T.  Raym,  Rep.  15.  Strclly  v.  Winson,  1  Vem.  /?cp. 
297.  Anon.  2  Ch.  Cos.  36.  Ouston  v.  Hcbden,  1  Mils.  Rep.  101.  Abtnttt 
an  Sidpping,  part  1.  c.  3.  The  Sisters,  4  Rob.  27.5.  The  New  Draper,  ihid. 
5J87.  The  Experiment,  2  Dodson,  38.  The  Margaret,  2  Hag.  Adm.  Rrp. 
276,  277.  In  tlie  matter  of  Blanshard,  2  Bamrc.  5r  Crp^fs.  244.  In  Willings 
r.  Blight,  2  Peters^  Adm.  Rep.  2^.,  the  general  jurisdiction  of  the  admiralty, 
as  stated,  seemed  to  have  been  assumed.  See,  also,  The  Apollo,  1  Hag. 
Adm.  Rep.  306. 

«^  Hally  r.  Goodson,  2  Merivalc's  Rep.  77. 

Vol.  in.  21 
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If  the  part  owners  be  equally  divided  in  .opinion 
♦153     in  respect  *to  the  employment  of  the  ship,  either 

party  may  obtain  the  like  security  from  the  other 
seeking  to  employ  her.*  It  is  said,  that  the  Court  of 
Admiralty  has  no  jurisdiction  to  compel  an  obstinate  part 
owner  to  sell  his  share  ;^  and  yet  it  was  considered,  in 
the  District  Court  of  Pennsylvania,  as  still  an  unsettled 
point,  whether  the  court  might  not  compel  a  sale  of  the 
shares  of  the  minority  who  unreasonably  refused  to  act.* 
If  a  part  owner  sells,  he  can  only  sell  his  undivided 
right.  The  interest  of  part  owners  is  so  far  distinct,  that 
one  of  them  cannot  dispose  of  the  share  of  another ;  and 
this  may  be  considered  as  a  settled  principle/  The 
language  in  the  Court  of  Errors  of  New-York,  in  the  case 

which  has  been  already  mentioned,  does  not  lead 
*154     to  an  opposite  conclusion.*     That  *case  only  ad- 


*■  Abbott  on  Shippings  ub,  sup.  sec.  6. 

^  Ouston  V.  Hebden,  1  Wils.  101.  In  the  case  of  The  Apollo,  1  Hag, 
306.,  Lord  Stowell  vindicated  the  legality  of  the  initiatory  measure  of  ar> 
resting  a  ship,  on  the  application  of  a  part  owner,  who  dissents  from  her 
intended  employment,  and  compelling  security  for  the  safe  return  of  the 
vessel,  or  for  the  estimated  value  of  his  share.  And  while  he  was  extremely 
cautious  of  enlarging  his  jurisdiction  on  this  subject,  he  decreed  inomediate 
payment  of  the  entire  amount  of  the  stipulated  sum,  Upon  the  loss  of  the 
ship. 

'  Willings  V.  Blight,  ub.  sup.  A  sale  was  decreed  upon  the  petition  of 
one  part  owner  of  a  vessel  against  another,  in  the  District  Court  of  South 
Carolina,  Skrinc  r.  The  Sloop  Hope,  Bees^  Adm.  Rep,  2.  The  remedy  for  the 
dissenting  owners,  in  Scotland,  is  to  compel  a  sale,  or  that  the  other  own> 
ers  shall  give  or  take  at  a  price  put.  Mr.  Bell  intimates,  that  the  English 
method  is  less  harsh  and  perilous.  BeWs  Commentaries  on  the  Litws  of 
Scotland,  vol.  i.  503. 

^  It  was  so  declared  by  Mr.  Abbott,  in  his  elementary  work  on  Skipping^ 
p.  4. ;  and  Lord  Ch.  J.  Dallas  observed,  in  8  Taunt,  Rep.  774.,  that  one  part 
owner  of  a  ship  could  not  bind  die  rest,  as  in  partnei-ship  cases. 

«  See  ante,  p.  40.  The  ordinance  of  Rotterdam,  of  1721,  gave  the  own- 
ers of  above  half  the  ship  the  power  to  sell  the  same  for  the  general  ac- 
count, as  well  as  to  freight  her  and  outfit  her  at  the  common  expense,  and 
against  the  consent  of  the  minority.  fArt.  171,  172.  2  Magens  on  Insu- 
rance, 108.)  On  the  other  hand,  the  French  ordinance  of  1681,  prohibited 
one  part  owner  of  a  siiip  from  forcing  his  companions  to  a  sale,  except  in 
case  ofequalitj'  of  opinions  upon  the  undertaking  of  a  voyage,  and  limited 
the  powers  of  the  majority  to  matters  strictly  connected  with  tlie  ordinary 
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mitted,  that  a  ship  migitt  be  held,  not  only  by  part 
owners,  as  tenants  in  common,  but  in  partnership,  by 
partners,  as  any  other  chattel.  And  though  a  part  owner 
can  sell  only  his  share,  yet  one  partner  can  dispose  of 
the  entire  subject ;  and  the  case  of  vessels  does  not  form 
an  exception,  when  they  are  owned  by  a  partnership,  in 
the  commercial  sense,  and  so  it  has  frequently  been 
held.* 

The  cases  recognise  the  clear  and  settled  distinction 
between  part  owners  and  partners*  Part  ownership  is 
but  a  tenancy  in  common,  and  a  person  who  has  only  a 
part  interest  in  a  ship,  is  generally  a  part  owner,  and  not 
a  joint  tenant  or  partner.  As  part  owner  he  has  only  a 
disposing  power  over  his  own  interest  in  the  ship,  and 
he  can  convey  no  greater  title.  But  there  may  be  a 
partnership,  as  well  as  a  co-tenancy,  in  a  vessel ;  and, 
in  that  case,  one  part  owner,  in  the  character  of 
•partner,  may  sell  the  whole  vessel ;  and  he  has  ♦155^ 
such  an  implied  authority  over  the  whole  partner- 
ship  effects,  as  we  have  already  seen.     The  vendee,  in 


employment  of  the  vessel.  Liv.  2.  tit.  8.  Des  PropriStaircs,  art.  6.  Valine 
ibid.  Fardessus,  Droit  Com,  toin.iii.47.  Valin  vindicates  this  interdiction  a» 
conducive  to  the  benefit  of  trade,  though  he  admits  it  has  its  inconve- 
niencesy  and  that  such  is  the  destiny  of  all  human  laws. 

■  Wright ».  Hunter,  1  EasVs  Rep.  20.  Lamb  v.  Durant,  12  Mass.  liep. 
54.  In  the  case  of  Davis  &,  Brooki»  v.  The  Brig  Seneca,  decided  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Pensylvania,  in  May, 
1829,  on  appeal  from  the  District  Court,  the  part  owners  were  equally 
divided  in  opinion  as  to  the  employment  of  the  vessel.  One  party,  having 
equal  interest,  wished  to  employ  her  on  his  own  terms,  and  by  his  own 
master,  and  the  other  party  claimed  the  same  right,  and  neither  would 
recede.  The  District  Court  decided  that  it  had  no  power  to  award  a  sale  of 
the  vessel.  The  Circuit  Court  reversed  that  decision,  and  decreed  a  sale. 
Judge  Washington  admitted  that  the  English  admiralty  had  no  such  juris- 
diction, but  he  went  upon  broader  ground,  and  held  that  the  court  had  juris- 
diction of  all  cases  of  a  maritime  nature  ,.and  was  <rovorned  by  tlie  general 
maritime  law  of  nations,  and  was  not  confined  to  that  of  England.  He  con- 
sidered  the  5th  and  6th  articles  of  the  marine  ordinance  of  Louis  XIV., 
Giv.  2.  tit.  8.  Des  Proprittaires,)  and  Valin's  Connnentary  thoreon,  (torn.  i. 
585.,^  to  be  evidence  of  the  marine  law  of  nations,  tliat  the  court  could 
award  a  sale  of  the  ship  when  thtf  part  owners  were  equally  divided,  as  in 
that  case.    The  articles  in  the  ordinance  were  agreeable  to  the  Roman  law. 
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a  case  free  from  fraud,  will  have  an  indefeasible  title  to 
the  whole  ship.  When  a  person  is  to  be  considered  as 
a  part  owner,  or  as  a  partner,  in  a  ship,  depends  upon 
circumstances.  The  former  is  the  general  relation  be- 
tween ship  owners,  and  the  latter  the  exception,  and 
requires  to  be  specially  shown.*  But  as  the  Idw  pre- 
sumes, that  the  common  possessors  of  a  valuable  chattel 
will  and  desire  whatever  is  necessary  to  the  preservation 
and  profitable  employment  of  the  common  property,  part 
owners,  on  the  spot,  have  an  impUed  authority  from  the 
absipnt  part  owners,  to  order  for  the  common  concern 
whatever  is  necessary  for  the  preservation  and  proper 
employment  of  the  ship.  They  are  analogous  to  part- 
ners, and  liable  as  such  for  necessary  repairs  and  stores 
ordered  by  one  of  themselves;  and  this  is  the  principle 
and  limit  of  the  liability  of  part  owners.** 

Whether  part  owners  who  render  their  companions 
liable  for  supplies  furnished,  or  repairs  made  upon  a 
ship,  are  to  have  their  accounts  taken,  and  the  assets 
distributed,  as  if  the  ship  was  partnership  property,  or 
as  if  they  had  each  a  distinct  separate  interest  in  the  ves- 
sel as  tenants  in  common,  depends,  as  we  have  already 
seen,  upon  the  fact,  whether  the  ship  was  held  by  them, 
in  the  particular  case,  as  part  owners  or  as  partners. 
The  law  of  Holland  considered  it  to  be  prejudicial  to 
trade,  to  carry  the  responsibiUty  of  part  ovmers  to  the  ex- 
tent of  the  English  law ;  and  the  rule  there  is,  that  each 
part  owner  shall  be  answerable  in  relation  to  the  ship  no 


*  If  part  owners  join  in  a  particular  adventure  on  which  tlie  ship  is  sent, 
they  become  partners  in  llic  adventure.  Holderness  v.  Shackels,  8  Bamw. 
8^  Cress.  612.     Muinford  v.  Nicoll,  20  Johnson,  61 1 .     Supra,  p.  40. 

*  Holt  on  Skipping  J  Jnt.  p.  53.,  and  vol.  i.  p.  'S67 — 369.  Wright  v.  Hun- 
ter, 1  East's  Rep.  20.  Scottin  r.  Stanley,  1  Dallas'  Rep.  129.  The  place 
whei^e  the  repairs  are  made,  becomes  a  materia]  circumstance  ;  for  if  the 
repairs  are  made  at  the  port  where  the  owners  reside,  they  are  usually  con- 
sidered to  be  made  upon  tlie  credit  of  tlie  owners,  exclusively  of  the  mas- 
ter.    FaiTcIl  r.  M'Clea,  1  Dallas,  393.    James  v.  Bixby,  llMass.  Rep.  34. 


Lee.  XLV.]  OF  PERSONAL  PROPERTY.  155 

further  than  to  the  extent  of  his  share.*  The 
English  and  *Scotch  law,  as  well  as  our  own,  •ISG 
render  part  owners,  in  all  cases,  responsible  in 
solido  as  partners,  for  repairs  and  necessary  expenses 
relating  to  the  ship,  and  incurred  on  the  authority  of  the 
master,  or  ship's  husband.^  But  where  a  ship  has  been 
duly  abandoned  to  separate  insurers,  they  are  not  re- 
sponsible for  each  other  as  partners,  but  each  one  is 
answerable  for  the  previous  expenses  of  the  ship,  ratably 
to  the  extent  of  his  interest  as  an  insurer,  and  no  further/ 
By  the  Frenchiaw,  the  majority  in  interest  of  the  owners 
control  the  rest,  and  in  that  way  one  part  owner  may 
govern  the  management  of  the  ship,  in  opposition  to  the 
wishes  of  fifty  other  part  owners,  whose  interests  united 
are  not  equal  to  Ijis.  This  control  relates  to  the  equip- 
ment and  employment  of  the  ship,  and  the  minority 
must  contribute ;  but  they  cannot  be  compelled  to  con- 
tribute against  their  will  for  the  cargo  laden  on  board, 
though  they  will  be  entitled  to  their  portion  of  the  freight. 
If  the  part  owners  be  equally  divided  on  the  subject,  the 
opinion  in  favour  of  employing  the  ship  prevails  as  being 
most  favourable  to  the  interests  of  navigation.  Many  of 
the  foreign  jurists  contend,  that  even  the  opinion  of  the 
minority  ought  to  prevail,  if  it  be  in  favour  of  employing 
the  ship  on  some  foreign  voyage.  Emerigon,  Ricard, 
Straccha,  Kuricke,  and  Cleirac,  are  of  that  opinion ;  but  * 


*  Van  Ijeeutcen's  Com.  an  the  Roman  Dutch  Jaiw,  b.  4-  ch.  2.  soc.  9.  Vin- 
nius  not.  ii»  Com.  Peckiiy  tit  De  Exerc.  155.  The  latter  says,  it  is  neitlier 
agreeable  to  natural  equity,  nor  public  utility,  that  each  part  owner  should 
be  bound  in  solido^  or  beyond  his  share.  In  Louisiana,  it  is  held  that  joint 
owners  of  a  boat  are  not,  merely  from  that  circumstance,  responsible  in 
9€iido;  though,  if  they  be  associated  for  the  purpose  of  carrying  goods  for 
hire,  they  become  responsible  jointly  and  severally.  David  v.  Eloi,  4  Mil- 
ler^a  Louis.  Rep.  106. 

*>  Bladney  v.  Ritchie,  1  Starkic's  Rep.  338.  Westerdell  v.  Dale,  7  Term 
Rep.  :306.  Bell's  Com.  vol.  i.  520.  524.  Chapman  v.  Durant,  10  Mass.  Rep. 
47.  Schcrmerhorn  v.  Loines,  7  Johns.  Rep.  311.  Muldon  v.  Whitlock, 
1  Coicen,  290.     Thompson  v.  Finden,  4  Carr.  Sf  Paijne,  158. 

'  The  United  Insurance  Company  v.  Scott,  1  Johns.  Rep.  106. 
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Valin  has  given  a  .very  elaborate  consideration  to  .the 
subject,  and  he  opposes  it  on  grounds  that  are  solid,  and 
he  is  sustained  by  the  provisions  of  the  old  ordinance, 
and  of  the  new  code.*  Boulay  Paty^  foUotvs  the  opinion 
of  Valin,  and  of  the  codes,  and  says,  that  the  contrary 
doctrine  would  enable  the  minority  to  control  the  majori- 
ty, contrary  to  the  lawof  every  association,  and  the 
♦167  plainest  principles  of  justice.  The  majority  ♦not 
only  thus  control  the  destination  and  equipment 
of  the  ship,  but  even  a  sale  of  her  by  them  will  bind  the 
right  of  privileged  creditors  after  the  performance  of  one 
voyage  by  the  purchaser,  but  not  the  other  part  owners.^ 
The  ship's  husband  may  either  be  one  of  the  part 
owners,  or  a  stranger,  and  he  is  sometimes  merely  an 
agent  for  conducting  the  necessary  measures  on  the  re- 
turn of  the  ship  to  port ;  but  he  may  have  a  more  general 
agency  for  conducting  the  aifairs  of  the  vessel  in  place 
of  the  owners,  and  his  contracts,  in  the  proper  line  of  a 
ship's  husband's  duty,  wiU  bind  the  joint  owners*  His 
duty  is,  generally  to  see  to  the  proper  outfit  of  the  vessel, 
as  to  equipment,  provisions,  and  crew,  and  the  regular 
documentary  papers ;  and  though  he  has  the  powers  in- 
cidental and  necessary  to  the  trust,  it  is  held,  that  he  has 
no  authority  to  insure  for  the  owners,  or  bind  them  to 
the  expenses  of  law  suits.* 


■  Ord.  de  la  Marmey  liv.  2.  tit.  8.  art.  5.  tit.  Des  Propri6Uiiirc9f  and  Faiin's 
Com.  ibid.  torn.  i.  573 — 584.     Code  de  Commeree,  art.  220. 

^  Cowrs  de  Droit  Commercial  Maritime,  torn.  i.  339 — 347.  M.  Pardcs- 
sus,  Cowrs  de  Droit  Com.  torn.  iii.  48.,  speaks  with  less  decision  on  the 
question. 

«  Boulay  Paty,  vb,  sup.  351.  Pardessus,  torn.  ii.  27.,  is,  however,  of 
opinion,  that  tfiey  are  equally  concluded  with  the  creditors  by  the  sale,  after 
one  voyage.  If  the  ship  be  seized  for  the  debt  of  one  of  the  part  owners, 
and  the  claim  of  the  others  be  put  in  before  judgment,  the  right  only  of  the 
part  owner  can  be  sold ;  but  if  not  until  after  judgment,  tlie  entire  right  to 
the  ship  is  sold,  and  the  other  part  owners  reclaim  their  share  of  the  pro- 
ceeds.   Boiday  Paty,  torn.  i.  227,  228. 

^  French  v.  Backhouse,  5  Burr.  Rep.  2727.  Bell  v.  Humphries,  2  Stark. 
Bep.  345.    Campbell  v.  Stein,  6  Dow's  Rep.  134.    BdVs  Com.  vol.  i.  504. 
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The  rights  of  tenancy  in  common  among  part  owners, 
apply  to  the  cargo  as  well  as  to  the  ship,  and  they  have 
not  acommunity  of  interest,  as  partners,  so  as  to  enable 
one  to  dispose  of  the  whole  interest,  and  bind  the  rights 
of  his  co-tenants.* 


•  Jackson  v.  Robinson,  3  Mason's  Rep.  138.  The  concluding  part  of 
CMffer  OH  Partnership  has  a  valuable  chapter  on  the  law  of  part  owners  of 
ships,  in  which  the  established  law  and  doctrine  of  the  cases  on  the  sub- 
ject are  clearly  and  skilfully  condensed. 


LECTURE  XL VI. 


OF   THE    PERSONS    EMPLOYED    IX   THE    NAVIGATION    OF 

MERCHANT    SHIPS. 

(1)  Of  the  authority  and  duty  of  the  master. 

The  captain  of  a  ship  is  an  officer  to  whom  great 
power,  momentous  interests,  and  enlarged  discretion  are 
necessarily  confided,  and  the  continental  ordinances  and 
jurists  have,  in  a  very  special  manner,  required,  that  he 
should  possess  attainments  suitable  to  the  dignity  and  the 
vastness  of  his  trust.  He  must  be  a  person  of  experience 
and  practical  skill,  as  well  as  deeply  initiated  in  the 
theory  of  the  art  of  navigation.  He  is  clothed  with  the 
power  and  discretion  requisite  to  meet  the  unforseen  and 
distressing  vicissitudes  of  the  voyage ;  and  he  ought  to 
possess  moral  and  intellectual,  as  well  as  business  quali- 
fications, of  the  first  order.  His  authority  at  sea  is  ne- 
cessarily summary,  and  often  absolute  ;  and  if  he  chooses 
to  perform  his  duties,  or  to  exert  his  power,  in  a  harsh, 
intemperate,  or  oppressive  manner,  he  can  seldom  be 
resisted  by  physical  or  moral  force.  He  must  have  the 
talent  to  command  in  the  midst  of  danger,  and  courage 
and  presence  of  mind  to  meet  and  surmount  extraordi- 
nary perils.  He  must  be  able  to  dissipate  fear,  to  cahn 
disturbed  minds,  and  inspire  confidence,  in  the  breasts 
of  all  who  are  under  his  charge.  In  tempests,  as  well  as 
in  battle,  the  commander  of  a  ship  *'  must  give  desperate 
commands  ;  he  must  require  instantaneous  obedience." 
He  must  watch  for  the  preservation  of  the  health  and 

Vol.  m.  22 
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comfort  of  the  crew,  as  well  as  for  the  safety  of  the  ship* 
and  cargo.  It  is  necessary  that  he  should  maintain  per- 
fect order,  and  preserve  the  most  exact  discipline, 
•160  under  *the  guidance  of  justice,  moderation,  and 
good  sense.  Charged  frequently  with  the  sale  of 
the  cargo,  and  the  re-investment  of  the  proceeds,  he  must 
be  fitted  to  superadd  the  character  of  merchant  to  that  of 
commander ;  and  he  ought  to  have  a  general  knowledge  of 
the  marine  law,  and  of  the  rights  of  belligerents,  and  the 
duties  of  neutrals,  so  as  not  to  expose  to  unnecessary 
hazard  the  persons  and  property  under  his  protection." 


*  The  master  of  a  vessel  is  liable  for  indecent  and  inhuman  conduct  to- 
wards apaasenger;  and  tlie  owner  of  a  vessel  carrying  passengers  for  hire, 
is  liable  for  breaches  of  duty  of  the  officer  to  tlie  passengers,  equally  as  he 
is  in  the  case  of  merchandise  committed  to  their  care.  Keene  v.  Lizardi,  5 
Martinis  Louis.  Rep.  431.  ClciraCy  in  his  Jugemens  d^OleroUf  ch.  1.,  says, 
that  the  title  of  master  of  a  ship  implies  honour,  experience,  and  morals  ; 
reverendum  honorem  sumit  quisquis  magistri  nomen  acceperii.  The  French 
ordinances  of  1:584,  1681,  and  1725,  and  the  ordinances  of  the  Uanse  towns, 
of  Bilboa,  of  Prussia,  and  Sweden,  have  all  required  the  master  to  be  pre- 
viously examined  and  certified  to  be  fit  by  his  experience,  capacity,  and 
character.  He  was,  formerly,  when  trade  was  constantly  exposed  to  law- 
less rapacity,  required  to  possess  military,  as  well  as  ordinary  nautical 
skill :  onmibus  primlegiis  militaribus  gaudet.  Roccus  de  Navibus  et  Naulo^ 
note  7.  Emerigotty  Traiti  des  Ass.  torn.  i.  192.  Valines  Com.  liv.  2.  tit 
Du  Capitaine,  passim.  JacobserCs  Sea  Laws,  by  Frick^  b.  2.  ch.  1.  Botday 
Patyf  Cours  de  Droit  Mar.  torn.  i.  358.  376.  379.  Repertmrtde  Jurisprudence f 
tit.  Capitaine  de  Vaisseau  Marchand. 

The  English  writers  go  directly  to  the  discussion  of  these  subjects,  which 
they  handle  dryly,  and  with  mathematical  precision  ;  while  the  foreign, 
and  especially  tlie  French  jurists,  not  only  rival  tlieir  neighbours  in  the  ac- 
curacy of  their  minute  details  of  judicial  proceedings,  and  practical  rules, 
but  they  occasionally  relieve  the  exhausted  attention  of  the  reader,  by  the 
vivacity  of  their  descriptions,  and  the  energy  and  eloquence  of  their  reflec- 
tions. It  must  be  admitted,  however,  that  the  decisions  of  Lord  Stowell  are 
remarkable  for  taste  and  elegance,  and  they  are  particularly  distinguished 
for  the  justness  and  force  witli  which  they  describe  the  transcendant  pow- 
ers, and  define  the  delicate  and  imperative  duties  of  the  master.  And  the 
duties  of  the  master,  and  particularly  the  necessity  of  kind,  decorous,  and 
just  conduct,  on  the  part  of  the  captain,  to  the  passengers  and  crew  under 
his  charge,  and  the  firm  purpose  witli  which  courts  of  justice  punish,  in  the 
shape  of  damages,  every  gross  violation  of  such  duties,  are  no  where  more 
forcibly  stated,  than,  in  Chamberlain  r.  Chandler.  3  Mason's  Rep.  242  ,  in 
our  American  admiralty. 
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As  the  master  is  the  confidential  acjent  of  the  own- 
ers,  he  has  an  implied  authority  to  bind  them,  with- 
out their  knowledge,  by  contracts  relative  to  the  usual 
employment  of  the  ship.*  This  is  a  reasonable  rule, 
and  founded  on  just  principles  of  commercial  policy. 
It  is  to  be  traced  to  the  Roman  law,  which  gave  to  the 
master,  on  the  voyage,  in  whatever  matter  concerned 
the  ship,  the  powers  of  the  excrcitor  or  owner,  and  he 
could  bind  him  by  his  acts  as  master  ;  and  all  the  foreign 
marine  ordinances  give  this  power,  but  with  greater  pre- 
cision and  more  exact  regulation.  The  master  is  ap- 
pointed by  the  owner,  and  the  appointment  holds  him 
forth  to  the  pubUc  eis  a  person  worthy  of  trust  and  con- 
fidence, and  the  appointment  may  be  revoked  at  dis- 
cretion. The  master  is  always  personally  bound  by  his 
contracts,  and  the  person  who  deals  with  the  captain  in 
a  matter  relative  to  the  usual  employment  of  the  ship,  or 
for  repairs  or  supplies  furnished  her,  has  a  double  reme- 
dy. He  may  sue  the  master  on  his  own  personal  con- 
tract, and  he  may  sue  the  owner  on  the  contract  made  on 
his  behalf,  by  his  agent,  the  master.  The  latter  may, 
however,  exempt  himself  from  personal  responsibility, 
by  expressly  confining  the  credit  to  the  owner,  and 
stipulating  against  his  personal  liability.^  If  there  was 
no  special  agreement  in  the  case,  the  French  law,  both 
in  the  ordinance  of  1681,  and  in  the  new  code,  gave  to 
the  owner  the  power  to  discharge  the  master  in  his  dis- 
cretion, and  without  being  responsible  in  damages  for  the 
act.  M.  Delvincourt,  and  M.  Pardessus,  in  their  com- 
mentaries on  the  new  code,  condemn  the  existence  of 
such  a  power,  while  M .  Boulay  Paty  vindicates  it,  on 


•  Boson  V.  Sandford,  Carth.  Rep.  58.  Rich  v.  Coe,  Cowp.  Rep.  636. 
EUw  r.  Turner,  8  Term  Rep,  531 .  Reynolds  v.  Toppan,  15  Mass.  Rep,  370. 
Webgter  v.  Seekarap,  4  Bamw.  Sf  Aid.  352. 

^  Hoftkins  v.  Slayton,  Cases  temp.  Hard.  360.  Ix)rd  Mansfield,  Parmer 
V.  Davies,  1  Term  Rep.  108.  Lord  Ellcnborough,  Hussey  v.  Christie,  9 
East's  Rep.  i:^.^ 
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the  ground,  that  the  appointment  of  the  master  is 
*162     an  act  of  pure  and  voluntary  confidence,  and  *the 

principal  necessarily  has  that  control  over  an 
agent,  for  whose  acts  he  is  accountable,  and  it  is  in  the 
power  of  the  master  to  provide  foy  the  case  by  a  special 
contract  for  indemnity  in  case  of  dismission.*  In  the 
Scottish  admiralty  it  is  also  held,  that  ship  owners  may 
dismiss  the  master  at  any  time,  without  cause  assigned, 
and  the  majority  may  dismiss  him  in  his  character  of 
master,  even  if  he  be  a  joint  owner.**  The  master  is 
bound  to  conduct  himself,  in  all  respects,  with  good 
faith,  diligence,  and  competent  skill,  and  he  is  respon- 
sible to  the  owners,  as  their  agent,  for  his  conduct.*  His 
misconduct  will  subject  him  to  the  forfeiture  of  his  wages, 
if  it  be  gross  in  its  circumstances,  and  attended  with 
serious  damage  to  the  owner ;  and,  in  cases  of  a  venial 
nature,  the  damages,  which  his  unwarrantable  acts  may 
have  produced,  will  be  a  charge  upon  his  wages.** 

The  master  may,  by  a  charter-party,  bind  the  ship  and 
freight.  This  he  may  do  in  a  foreign  port  in  the  usual 
course  of  the  ship's  employment ;  and  this  he  may  also 


»  Ord,  dt  la  Mar.  des  Propriitaires,  Rrt.  4.  Code  de  Commerce^  art.  218. 
M.  PardessuSf  torn.  ii.  35.  M.  Ddvinamrt,  Insl,  Droit  Com.  torn.  ii.  294. 
BouLap  Paly,  torn.  i.  324 — ^329.  In  the  fourth  edition  of  his  Caters  dt  Droit 
Com.  torn.  iii.  No.  626.,  M.  Pardessus  seems  to  have  withdrawn  his  objec- 
tion to  the  owner^s  discretionary  power  to  dismiss  the  master. 

»»  BdV$  Com.  vol.  i.  506.  508. 

'  The  French  law  will  not  allow  the  master,  in  a  foreign  port,  to  pass  a 
night  from  his  ship,  unless  it  be  necessary  in  the  business  of  his  employers. 
Pardessus,  tom.  iii.  67. 

*>  Willard  r.  Dorr,  3  Mason,  161.  Freeman  v.  Walker,  6  GreonUaf,  68. 
The  master  of  a  steam-boat,  employed  in  the  transportation  of  passengers, 
like  the  master  of  a  vessel  engaged  in  the  mercliant  service,  can  bind  the 
owners  in  a  contract  for  freight,  to  be  carried  according  to  the  usual  course 
of  the  boat,  and  he  is  answerable  personally  for  the  diligence  of  all  persons, 
even  for  a  pilot,  appointed  by  the  owners,  and  for  injuries  resulting  from 
want  of  due  care.  Denison  r.  Seymour,  9  Wendell,  1.  Porter  v.  Curry,  7 
Louis.  Rep.  233.  In  tliis  respect,  the  master  of  a  merchant  vessel  or  steam- 
boat, differs  from  the  rommander  of  a  ship  of  war  in  the  public  service. 
Nicholson  v.  Mounsoy,  15  Kast.  383. 
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do  at  home,  if  the  owner's  assent  can  be  presumed.  The 
ship  and  freight  are,  by  the  marine  law,  bound  to  the 
performance  of  the  contract.*     As  the  admiralty  has  no 
jurisdiction  in  this  case,  unless  according  to  the  unsettled 
doctrine  laid  down  in  De  Lovio  v.  BoiU^  and  as  the  courts 
of  common  law  cannot  carry  into  effect  the  principle  of 
the  marine  law,  by  which  the  ship  itself,  in  specie,  is 
considered  as  security  to  the  charterer,  it  was 
♦supposed  by  Mr.  Abbott,  that  the  owners  may     ♦163 
be  made  responsible  for  the  stipulations  in  a  char- 
ter-party so  made  by  the  master,  by  a  special  action  on 
the  case,  or  by  a  suit  in  equity.*' 

The  master  can  bind  the  owners,  not  only  in  respect 
to  the  usual  employment  of  the  ship,  but  in  respect  to 
the  means  of  employing  her.     His  power  relates  to  the 
carriage  of  the  goods,  and  the  supplies  requisite  for  the 
ship,  and  he  can  bind  the  owner  personally  as  to  repairs 
and  necessaries  for  the  ship  ;  and  this  was  equaQy  the 
rule  in  the  Roman  law.     But  the  supphes  must  appear 
to  be  reasonable,  or  the  money  advanced  for  the  pur- 
chase of  them  to  have  been  wanting,  and  there  must  be 
nothing  in  the  case  to  repel  the  ordinary  presumption, 
that  the  master  acted  under  the  authority  of  the  owners.** 
If  moneys  be  advanced  to  the  master  while  abroad,  it 
will  be  incumbent  on  the  creditor,  if  he  means  to  charge 
the  owner,  to  prove  the  actual  necessity  of  the  repairs  or 
supplies  for  which  the  money  was  advanced  ;  and  this 
strictness,  requisite  to  the  exercise  of  the  master's  au- 


•  Ord.  dt  la  Mar.  liv.  3.  tit.  1.  art.  11.,  and  Valin,  find.  torn.  i.  629.  But 
the  master  cannot,  merely  in  the  character  of  master,  bind  the  owners  by  a 
charter-party  under  seal,  so  as  to  subject  them  to  an  action  of  covenant. 
Pickering  v.  Holt,  6  Greerdeaf,  160. 

*»  See  vol.  i.  367. 

•■  Abbott  on  Sh'ipjnnsr,  part  2.  ch.  2.  sec.  5. 

i  Diff.  14.  1.  H.  10,  11.  Speerman  v.  De  Grave,  2  Vem.  7?^.  643. 
Sansum  v.  Braggenton,  1  Veseifs  Hep.  443.  Ross  v.  The  Ship  Active,  2 
Wash.  Cir.  Eep.  226. 
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thority,  arises  from  the  facility  of  misapplication,  and 
the  temptation  to  abuse,  to  which  the  power  is  incident. 
But  if  the  money  was  fairly  and  regularly  lent  to  supply 
the  necessities  of  the  ship,  the  misapplication  of  it  by  the 
master  will  not  affect  the  lender's  claim  upon  the  owner. 
This  is  equally  the  language  of  the  civil  law,  and  of  all 
the  foreign  civilians.*  The  great  case  of  Cary  v.  White^ 
which  underwent  much  discussion,  established  the  prin- 
ciple of  the  personal  responsibility  of  the  owners,  pro- 
vided the  creditor  could  show  the  actual  existence  of  the 

necessity  of  those  things  which  gave  rise  to  his 
*164     demand;  and  this  same  *doctrine  is  considered 

to  be  equally  well  estabUshed  in  the  jurisprudence 
of  this  countiy.^  Under  the  French  ordinance  of  1681, 
the  master  might  hypothecate  the  ship  and  freight,  and 
sell  the  cargo  to  raise  moneys  for  the  necessities  of  the 
hip  in  the  course  of  the  voyage,  but  he  could  not  charge 
the  owners  personally.  He  could  only  bind  their  'pro- 
perty under  his  charge ;  and  the  new  code  of  commerce 
has^  followed  the  same  regulation.  II  declares,  that  the 
owner  is  civilly  responsible  for  the  acts  of  the  master,  in 
whatever  relates  to  the  vessel  and  the  voyage,  but  the 
responsibility  ceases  on  the  abandonment  of  the  vessel 
and  freight.  The  power  of  the  master  is  limited  to  raise 
money  for  the  necessities  of  the  voyage,  by  borrowing 
on  bottomry,  or  pledging,  or  selling  goods  to  the  amount 
of  the  sum  wanted.*^  The  French  civilians  are  zealous 
in  the  vindication  of  the  equity  and  wisdom  of  their  law, 
which,  on  abandonment  of  the   ship  and  freight,  dis- 


*  Dig.  14.  1.  9.  Locrrriiiw,  lib.  2.  c.  6.  n.  12.  2  Emerig.  440.  Botday 
Paly,  Cours  de  Droit  Com.  torn.  i.  1 11).     Roccus  de  Narilyus,  not.  23,  24. 

»»  1  Bro.  P.  C.  2>^4.  edit.  17H4.  Abbott  on  Shipping,  part  2.  ch.  3.  sec. 
6.  Rocher  t>.  Bupln^r,  1  Starhic^  27.  Wainvvright  t?.  Crawford,  4 
Dallas'  Rsp.  225.  Milward  v.  Hallett,  2  Caincs'  Rep.  77.  James  r.  Bixby, 
11  Mass.  Rep.  34. 

«  Ord.  liv.  2.  tit.  8.  Des  Propriitaires,  art.  2.  Code  du  Commerce,  art. 
216.  234. 
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.  charges  the  owmers  as  to  the  contracts,  as  well  as  to  the 
defaults  of  the  master,  Emerigon  has  bestowed  an 
elaborate  discussion  on  the  point ;  and  this  was  equally 
the  maritime  law  of  the  middle  ages.*  The  law  on 
this  subject  is  the  same  in  Holland  as  in  France,^  and 
the  learned  Grotius,  in  a  work  where  we  should  hardly 
have  expected  to  find  such  a  municipal  provision,*^  con- 
demns the  rule  in  the  Roman  law  making  part  owners 
personally  bound,  m  solido,  for  these  pecuniary  contracts 
of  the  master,  as  very  improperly  introduced,  apd  as 
being  equally  contrary  to  natural  equity,  and  public 
utility. 

•Sir  WilHam  Scott,  in  the  case  of  the  Gratitu-    •Ica 
dine,'^  doubts  whether  the  master  has  authority, 
even  in  a  case  of  consummate  distress,  and  in  a  foreign 
port,  to  bind  the  owners  beyond  the  value  of  the  ship 
and  freight.      But  he  admits,  in  that  case,  after  an  ad- 
mirable discussion  of  the  principles  and  authorities  in 
the  marine  law  on  the  subject,  that  the  master  has  power 
to  hypothecate  the  cargo  in  a  foreign  port,  in  a  case  of 
severe  necessity,  for  the  repairs  of  the  ship,  and  that 
the  Court  of  Admiralty  would  enforce  the  lien.      How- 
ever, from  the  cases  already  referred  to,  it  would  seem 
to  be  settled  in  the  English  and  American  law,  that  the 
owner  may  be  personaUy  bound  by  the  act  of  the  master, 
m  respect  to  the  repairs  and  supplies  necessary  foy  the 
ship  while  abroad,  and  without  other  means  to  procure 
them  ;  and  if  the  owner  be  personally  bound,  it  must  be, 
as  it  was  in  the  Roman  law,  to  the  extent  of  the  requisite 
advances.    Emerigon,  while  he  admitted  that  the  master 
might  hypothecate  the  ship,  and  seU  the  cargo,  to  raise 
money  to  meet  the  necessities  of  the  ship,  denied  that 


•  Code,  art.  216.     Einerigon,  Cont.  a  la  Grossc,  cli.  4.  sec.  11.     Boidav 
Paty,  torn .  i.  '272—278.  ^ 

*•  Van  Leeuwen's  Com.  on  the  Duich  Law,  b.  4.  ch.  2.  sec.  9. 
«  Grot.  De  Jure  belli  tt  pads,  b.  2.  ch.  11.  sec.  13. 
•*  3  Rob,  Adm.  licp.  274. 
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he  could  "bind  the  owners  personally  by  a  bill  of  exchange 
drawn  on  them  for  the  moneys  raised.  But  Valin  held 
otherwise,  and  Boulay  Paty  is  of  opinion,  that  the  new 
code  give^  the  captain  a  discretion  on  this  point,  and  he 
concurs  with  Valin,  and  the  ancient  nautical  legislafion.* 
It  has  been  a  question  of  some  doubt,  and  even  con- 
trariety of  opinion  in  the  books,  whether  the  master 
had  a  lien  on  the  ship  or  freight  for  his  wages,  suppUes, 
or  advances  on  account  of  the  ship,  either  at  home  or 
abroad.  But  the  question  appears  to  be  now  clearly 
and  definitely  settled  in  England,  that  the  master  con- 
tracts upon  the  credit  of  the  owners,  and  not  of  the 
ship,  and  he  has  no  hen  on  the  ship,  freight,  or  cargo, 
for  any  debt  of  his  own,  as  for  wages,  or  stores  furnished, 

or  repairs  done  at  his  expense,  either  at  home  or 
*166     on  *the  voyage.      The  principle  was  settled  by 

Lord  Mansfield,  in  the  case  of  Wilkins  v.  Carmi- 
chael^  against  the  master's  claim  to  a  Hen  on  the  ship 
for  wages,  or  money  expended  for  stores,  or  repairs  done 
in  England,  and  it  was  there  shown  to  have  been  the 
previous  law  and  usage.  It  was  afterwards  solemnly 
adjudged  in  Hussey  v.  Christie,*^  that  the  master  had  no 
lien  on  the  ship  for  money  expended,  or  debts  incurred, 
for  repairs  made  to  it  on  the  voyage ;  and  in 
Smith  V.  Plumery^  it  was  decided,  by  equal  authority, 
that  the  master  had  no  hen  on  the  freight  for  his  wages 
or  disbursements  on  account  of  the  ship  during  the 
voyage,  or  for  the  premiums  paid  by  him  abroad  for  the 
purpose  of  procuring  the  cargo.  The  captain  is  dis- 
tinguished from  all  other  persons  belonging  to  the  ship, 
and  he  is  considered  as  contracting  personally  with  the 


•  2  Etnerigon,  458.  Valines  Com.  tit.  D^  CapUainef  art.  19.  Bovlay 
Paly,  torn.  ii.  p.  73,  74. 

»>  Doug.  Rep.  101. 

«  9  East's  Rep.  426. 

<*  1  Bamw.  Sf  Aid.  575.  See,  also,  to  t!ie  same  point,  Atkinson  v.  Cotcs- 
worth,  5  Dowl.  Sf  Ry.  552. 
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owner,  while  the  mate  and  mariners  contract  with  the 
master  on  the  credit  of  the  ship.  .  The  rule  has  its 
foundation  in  poUcy,  and  the  benefit  of  navigation,  and 
it  would  be  a  great  inconvenience,  if,  on  the  change  of 
captain  for  misbehaviour,  or  any  other  reason,  he  would 
be  entitled  to  keep  possession  of  the  ship  until  he  was 
paid,  or  to  enforce  the  lien  while  abroad,  and  compel  a 
sacrifice  of  the  ship.    Sir  William  Scott,  in  the  case  of  the 
Favourite,'*^  observed,  that  it  had  been  repeatedly  decided, 
that  the  master  could  not  sue  in  the  admiralty  for  his 
wages,  because  he  stood  on  the  security  of  his  personal 
contract  with  his  owner,  not  relating  to  the  bottom  of  the 
ship.     The  language  of  the  case  of  Sfnith  v.  Plnmer, 
was  equally  that  he  had  no  lien  on  the  cargo  for  money 
expended,  or  debts  incurred  by  him,  for  repairs, 
or  the  necessary  purposes  of  the  voyage.   He  *can     *167 
hypothecate  and  create  a  lien  in  favour  of  others, 
but  he  himself  must  stand  on  the  personal  credit  of  his 
owners. 

The  doctrine  before  us  in  the  English  law,  remains 
yet  to  be  definitely  declared  and  settled  in  this  country. 
•  The  case  of  the  ship  Grand  TiirJc,^  is  a  decision  in 
the  Circuit  Court  of  the  United  States  for  New-York,  on 
the  point,  that  the  master's  wages  and  perquisites  were 
no  lien  on  the  ship ;  and  it  was  so  ruled,  also,  in  Fisher 
V.  Willing.^  In  those  cases,  the  English  authorities 
were  reviewed  and  cited  by  the  court,  and  the  principle 
advanced  in  them  was  not  questioned,  and  seejned  to  be 
assumed  as  settled  law.  But,  in  the  case  of  Gardner  v. 
The  Ship  New- Jersey,^  it  was  rather  Joosely  mentioned, 
that  the  master's  claim  for  disbursements  abroad  was  a 
lien  on  the  ship;    and  more  recently,  in  the  Circuit 


»  2  Roh.  Adm.  Rep.  232. 
<»  1  Paine'8  Rep.  72. 
'  8  Scrg.  ^  Raicle,  118. 
*  1  Peters'  Adm.  Rep.  227. 

Vol.  hi.  23 
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Court  of  the  United  States  for  Massachusetts,"  the  rule 
was  laid  down,  that  the  master  had  a  lien  upon  the 
freight  for  all  his  advances  and  responsibilities  abroad 
upon  account  of  the  ship,  and  it  seemed  to  be  the  strong 
inclination  of  the  court  to  acknowledge  the  master's  lien 
on  the  ship  for  the  same  object.  The  question,  there- 
fore, though  considered  to  be  settled  in  England,  is  still 

a  vexed  and  floating  one  in  our  own  maritime  law.** 
•168         *The  civil  law,  and  the  law  of  those  countries 

which  have  adopted  its  principles,  give  a  lien 
upon  the  ship,  without  any  express  contract  for  such  a 
claim,  to  the  person  who  repairs,  or  fits  out  the  ship,  or 

advances  money  for  that  purpose,  whether  abroad 
•169     or  at  home.*     The  English  law  allows  of  such  •a 


*  Ship  Packet,  3  Mason's  Rep.  255. 

^  In  the  case  of  the  Ship  Packet,  there  is  no  reference  to  the  decision  in 
Smith  r.  Plumer,  though  that  decision  contained  a  critical  review  of  all  the 
authorities,  and  put  at  rest,  in  Westminster  Hall,  the  very  point  as  to  the 
lien  on  freight,  and  in  opposition  to  the  rule  laid  down  in  the  Ship  Packet. 
In  IngersoU  v.  Van  Bokkelin,  {ICowen,  670.  5  Wenddl,  314.,  S.  C.,)  it  was 
decided,  after  a  review  of  the  American  authorities,  that  a  master  had  a 
tien  on  the  freight  and  caigo  for  his  necessary  advances  made,  and  respon- 
sibilities incurred,  for  the  use  of  the  ship  in  a  foreign  port.  The  same 
principle  had  been  previously  assumed  and  declared  by  the  Supreme 
Court  of  Massachusetts,  in  Lane  v.  Penniman,  4  Mass.  Rep.  92.  Lewis  v. 
Hancock  ^  Winslow,  11  Und.  72.  Cowing  v.  Snow,  ibid.  415.,  and  the 
general  current  and  language  of  the  American  cases  seem  now  to  have 
settled  the  question,  that  the  master  has  such  a  lien  for  his  advances 
and  responsibilities  as  against  the  owner,  though  there  should  be  no 
question  as  to  the  owner's  solvency  and  personal  responsibility.  The 
American  cises  have  taken  the  most  reasonable  side  of  the  question.  In 
Drinkwater  v.  Brig  Spartan,  {American  Juristf  No.  5.  p.  26.,)  it  was 
adjudged,  in  the  District  Court  in  Maine,  after  a  full  and  learned  examina- 
tion  of  the  cases,  that  the  master  had  a  lien  on  the  freight  for  his  necessary 
disbursements  for  incidental  expenses,  and  the  liabilities  which  he  con- 
tracts for  these  expenses  during  the  voyage,  nnd  also  for  his  own  toages. 
But,  by  the  case  of  IngersoU  v.  Van  Bokkelin,  as  settled  in  the  Court  of 
Errors  of  New- York,  the  English  law  was  recognised,  that  the  master  had 
no  lien  on  the  freight  for  his  toages. 

«  Dig.  42.  5.  26.  34.    1  Voet's  Com.  20.  2.  29.     Ca^aregis,  Disc.  18.    1 
Valines  Com.  363.  367.   The  new  French  code,  art.  191.,  gives  the  order  of 
privileged  debts  which  are  liens  upon  the  ship,  and  take  preference  to  each 
other,  and  to  all  other  debts,  in  the  order  in  which  they  are  placed.    The 
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lien,  from  the  necessity  of  the  case,  for  repairs  and  ne- 
cessaries while  the  ship  is  abroad  ;  but  it  has  not  adopted 
such  a  rule  as  to  repairs  made,  and  necessaries  furnish- 
ed to  the  ship  while  at  home,"  except  it  be  in  favour  of 
the  shipwright  who  has  repaired  her,  and  has  not  parted 
with  the  possession.  In  that  case,  he  is  entitled  to  retain 
possession  until  he  is  paid  for  his  repairs.  But  if  he  has 
once  parted  with  the  possession  of  the  ship,  or  has  worked 
upon  it  without  taking  possession,  he  is  not  deemed  a  pri- 
vileged creditor  having  a  claim  upon  the  ship  itself,**  In 
this  country,  it  was  formerly,  and  rather  loosely  declared, 
in  some  of  the  admiralty  courts  of  the  United  States,  that 


first  four  items,  which  have  preference,  relate  to  costs  of  suit  and  port 
charges,  as,  (1.)  Legal  costs.  (2.)  Pilotage.  (3.)  Expenses  of  guarding  the 
vessel.  (4.)  Storage.  Then  follow,  (5.)  The  expenses  of  repairing  the 
vessel  at  the  last  port.  (6.)  Wages  of  the  master  and  crew  in  the  last  voy- 
age. By  the  Consolato,  and  the  ordinances  of  Oleron,  and  of  1681,  the  wa- 
ges of  sailors,  for  the  last  voyage,  had  the  preference  over  all  other  claims. 
(7.)  Moneys  borrowed  by  tlie  captain  in  the  last  voyage,  for  the  necessary 
expenses  of  the  ship,  and  die  reimbursement  of  the  price  of  the  goods  sold 
by  him  for  the  same  object.  If  the  captain  made  successive  loans,  or  sales 
of  cargo,  from  necessity,  tlie  last  loan  and  sale,  in  point  of  time,  is  preferred, 
if  made  at  a  different  port.  (8.)  Debts  due  to  the  vendor,  material  men, 
and  shipwrights,  if  the  ship  has  not  made  a  voyage,  and  to  those  who  fur- 
nish stores  and  necessary  supplies  before  her  departure,  if  she  had  already 
made  a  voyage.  The  ConsolatOj  and  the  ordinance  of  1681,  gave  those 
creditors  a  preference  to  all  others.  The  vendor  loses  his  preference  after 
the  ship  has  sailed.  (9.)  Sums  lent  on  bottomry  for  the  reparation  and 
equipment  of  the  vessel  before  her  departure.  (10.)  Premiums  of  insurance 
on  Oie  ship  for  the  last  voyage.  Code  de  Commerce,  art.  191.  PardessuSf 
Droit  Com,  torn.  iii.  n.  954.  Boulay  Paty,  Cours  de  Droit  Com,  torn.  i.  110 — 
124.  When  the  master  is  ready  to  sail,  the  ship  is  not  liable  to  attachment, 
except  for  debts  relative  to  the  voyage  about  to  be  commenced.  Pardessus, 
Droit  Com,  torn.  iii.  32. 

•  Watkinson  v,  Barnardiston,  2  P.  Wm.  367.  Buxton  v.  Snee,  1  Vesey^i 
Rep.  154.  Ex  parte  Shank,  1  Atk.  234.  Wilkins  v.  Carmichael,  Doug, 
101.     Husscyw.  Christie,  13  Vesey,  594. 

'  *  Abbott  on  Shipping,  part  2.  ch.  3.  sec.  9 — 14.,  contains  a  history  of  the 
English  cases  on  the  point.  The  rule  is  settled  in  Scotland  in  perfect  con- 
formity to  the  English  law.  Hamilton  v.  Wood,  and  Wood  v.  Creditors 
of  Weir,  1  Belts  Commentaries,  527.,  who  says,  that  the  deviation  in  England 
from  that  maritime  rule  which  prevails  with  other  nations,  has  proceeded 
rather  from  peculiar  notions  of  jurisdiction  than  from  any  general  principle 
of  law  or  expediency,  and  that  it  has  been  established  in  Scotland  by  mere 
adoption. 
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the  person  who  repaired,  or  famished  supplies  for  a  ship, 
had  a  lien  on  the  ship  for  his  demand.*  But  the  doctrine 
was  examined,  and  the  rule  declared,  with  great  preci- 
sion, by  the  Supreme  Court  of  the  United  States,  in  the 
case  of  the  General  SmUh,^  and  re-asserted  in  the  case  of 
the  St.  Jago  de  Cuba."^  The  rule  of  the  English  common 
law  is  explicitly  adopted,  that  material  men,  and  mecha- 
nics, furnishing  repairs  to  a  domestic  ship,  have  no  par- 
ticular lien  u  )on  the  ship  itself  for  the  recovery  of  their 
demands,  with  the  exception  of  the  shipwright  who  has 
possession  of  the  ship.  The  distinction  is,  that  if 
•17(X  repairs  have  been  made,  or  *necessaries  furnish- 
ed, to  a  foreign  ship,  or  to  a  ship  in  the  port  of  a 
state  to  which  she  does  not  belong,  the  general  marine 
law,  following  the  civil  law,  gives  the  party  a  lien  on  the 
ship  itself  for  his  security,  and  he  may  maintain  a  suit 
in  rem,  in  the  admiralty,  to  enforce  his  right.  But  in  re- 
spect to  repairs  and  necessaries  in  the  port  or  state  to 
which  the  ship  belongs,  the  case  is  governed  by  the  mu- 
nicipal law  of  that  state,  and  no  lien  is  implied,  unless 
it  has  been  recognised  by  that  law.**  If  a  material  man 
gives  personal  credit,  even  in  the  case  of  materials  fur- 
nished to  a  foreign  ship,  he  loses  his  lien  so  far  as  to  ex- 
clude him  from  a  suit  in  ran,  yet  he  will  be  entitled,  up- 


•  Stevens  V.  The  Sandwich,  District  Court  for  Maryland,  1  Peters'  Adm. 
Bep.  233.  note.     Gardner  v.  The  Ship  New-Jersc}',  ibid.  223. 

*»  AWheat.Bep.i'SS. 

«  9  Wheat.  Rep.  409.     See,  also,  Peyroux  r.  Howard,  7  Peters'  U.  5. 
Rep.  324.  S.  P. 

•*  The  Supreme  Court  of  the  United  States  has,  in  the  cases  just  cited, 
assumed,  that  the  port  of  another  state  was  not,  as  respects  this  rule,  a  home 
port.  The  Court  of  Sessions  in  Scotland  has  also  held,  that  Hull,  in  £ng> 
land,  was,  in  respect  to  Scotch  owners,  a  foreign  port.  Stewart  r.  Hall,  1 
BeWa  Com.  525.  note.  But  that  decision  was  reversed  in  the  House  of 
Lords,  as  being  a  point  unnecessary ;  and  the  question  is  still  open,  as  to 
what  shall  be  deemed  a  home  port  in  respect  to  repairs.  Mr.  Bell  suggests, 
that  the  natural  course  would  be,  to  adopt  the  rule  of  the  navigation  laws, 
and  to  hold  all  British  ports  as  home  ports,  because  access  to  the  custom- 
house title  and  communication  with  the  owners  are  so  easy,  and  may  be  so 
prompt.    See  supray  p.  94. 
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on  petition,  to  be  paid  out  of  the  remnants  and  surplus 
remaining  in  the  registry.*  This  rule  is  subject  to  the 
qualification  that  an  express  contract  for  a  stipulated  sum 
is  not  of  itself  a  waiver  of  the  lien,  unless  the  contract 
contains  some  stipulations  inconsistent  with  the  conti- 
nuance of  the  lien.**  In  New-York,  by  statute,'^  ship- 
wrights, material  men,  and  suppliers  of  ships,*have  'l?! 
a  lien  for  the  amount  of  their  debts,  whether  the 
ship  be  owned  within  the  state  or  not ;  but  the  lien  ceases 
after  due  security  is  given,  or  when  the  vessel  leaves 
the  state. 

It  is  very  clearly  settled,  that  the  master,  when  abroad, 
and  in  the  absence  of  the  owner,  may  hypothecate  the 
ship,  freight,  and  cargo,  to  raise  money  requisite  for  the 
completion  of  the  voyage.**  This  authority  is,  however, 
limited  to  objects  connected  with  the  voyage,  and  it  must 
appear,  in  this  case,  as  well  as  when  he  binds  the  owner 
personally,  that  the  advances  were  made  for  repairs,  or 
supplies  necessary  for  the  voyage,  or  the  safety  of  the 


•  Zane  v.  The  Brig  President,  4  H'ash.  Cir.  Hep.  453. 
>»  Peyroux  v.  Howard,  7  Peters*  U.  S.  Hep.  3'24. 

*  By  tlie  New-  York  Revised  Staiutes,  debts  contracted  within  the  state,  by 
the  master,  owner,  agent,  or  consignee  of  every  vessel,  are  a  lien  when  Qon- 
tracted  for  work  done  or  materials  furnished  for  building,  repairing,  fitting, 
or  equipping  the  vessel,  or  for  provisions  and  stores  furnished,  or  for  wharf- 
age, and  expenses  of  keeping  the  vessel  in  port.  The  lien  is  preferred  to 
any  other  lien  except  mariners'  wages,  and  it  ceases  after  twelve  days  from 
the  departure  of  the  vessel  from  the  port  at  which  she  was  when  the  debt 
was  contracted,  to  some  other  port  in  the  state,  and  immediately  on  the  ves- 
sel leaving  the  state.  Every  such  vessel,  unless  she  be  under  seizure,  at  (he 
time,  by  virtue  of  process  from  an  admiralty  court  of  the  United  States,  or 
had  been  sold  by  order  of  such  court,  and  the  debt  contracted  prior  to  such 
sale,  may  be  attached  and  sold  to  satisfy  the  claim,  together  with  all  other 
claims  of  the  like  kind  duly  exhibited  and  verified.  The  proceedings  un- 
der the  process  of  attachment,  the  sale  of  the  vessel,  and  distribution  of  the 
proceeds,  are  specially  detailed  and  prescribed.  A^  Y.  Revised  Statutes, 
vol.  ii.  493 — 500.  In  several  of  the  other  states  the  lien  is  equally  extended 
by  statute,  to  repairs  made  in  a  home  port.  In  Louisiana,  the  workmen  who 
repair  vessels  have  a  lien  on  them,  though  there  be  no  contract  in  writing  ; 
but  the  privilege  is  lost  if  they  suffer  the  vessel  to  depart.      Civil  Code^  art. 

2748. 
^  The  Gratitudine,  3  Rob,  Aim,  Rep.  240. 
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ship,  and  that  tlie  repairs  and  supplies  could  not  be  pro- 
cured upon  reasonable  terms,  or  witli  funds  within  the 
master's  control,  or  upon  the  credit  of  the  owner,  inde- 
pendent of  the  hypothecation.  The  master's  right  exists 
only  in  cases  of  necessity,  and  when  he  cannot  otherwise 
procure  the  money,  and  has  no  funds  of  the  owner,  or  of 
his  own,  which  he  can  command,  and  apply  to  the  pur- 
pose. He  is  to  act  with  a  reasonable  discretion,  and  is 
not  absolutely  bound  to  apply  the  money  of  others  in 
hand,  except  it  belong  to  the  owner,  in  preference  to  a 
resort  to  bottomry ;  and  it  has  been  suggested,  by  very 
high  authority,  that  there  may  be  special  cases  in  which 
the  master  may  raise  money  by  hj^pothecation,  even 
though  he  has  his  own  money  on  board.  But  if  he  should 
raise  money  by  bottomry  in  such  a  case,  the  admiralty 
will  marshal  the  assets  in  favour  of  the  shippers  of  the 
cargo,  so  as  to  bring  their  property  last  into  contribution.* 
The  power  of  the  master  to  charge  the  owners  relative  to 
the  repairs  and  freight  of  the  ship,  does  not  exist  when 

the  owners  are  present,  or  when  at  their  residence.^ 
♦172     ♦But  if  only  a  minority  of  the  owners  are  present, 

or  reside  at  the  place,  then  the  captain's  power  re- 
mains good.^  It  is  incumbent  upon  the  creditor  who 
claims  an  hypothecation,  to  prove  the   actual  existence 


•  The  Ship  Packet,  3  Masoii's  Ecp.  255.  The  lien  of  #ie  master  for  re- 
pairs made  by  his  means  at  a  foreign  port,  may  exist  without  any  express 
hypothecation.  Ibid.  American  Insurance  Company  v.  Carter,  3  Paige, 
323.  It  is  clearly  the  rule  of  the  maritime  law,  supported  by  the  foreign 
authorities,  that  the  owner  of  the  cargo,  sold  by  the  master  for  the  necessi- 
ties of  the  ship,  has  an  implied  lien  upon  the  ship  for  his  indemnity,  though 
there  be  no  express  hypothecation. 

^  Code  de  Commerce,  art.  232.  Ord,  de  la  Mariney  liv.  2.  tit.  1.  In  the 
case  of  the  ship  Lavinia  f.  Barclay,  1  Wash.  Cir.  Rep.  49.,  it  was  held,  that 
the  captain  could  not  raise  money  by  hypothecation,  when  one  of  the  own- 
ers resided  at  the  port  But  in  a  home  port,  the  master  may  bind  the  owner 
for  necessary  and  ordinary  repairs,  and  equipments,  under  a  presumed  au- 
thority. Webster  v.  Seekamp,  4  Bamw.  !f  Aid.  352.  This  is  likewise  the 
rule  in  the  Scotch  law.     1  BelVt  Com.  524 

«  2Boula9Paty,Q71. 
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of  the  necessity  of  those  things  which  gave  rise  to  his  de- 
mand, tliough  he  need  not  see  to  the  actual  and  bona  fide 
application  of  the  money.  The  loan  must  not  exceed  the 
necessity,  and  it  must  be  made  in  a  place,  and  under 
circumstances,  to  afford  relief.*  This  power  of  the  master 
to  borrow  money  on  bottomry,  and  hypothecate  the  ship 
for  the  re-payment,  may  exist  as  well  at  the  port  of  des- 
tination, as  at  any  other  foreign  port,  when  the  necessity 
for  the  exercise  of  the  right  becomes  manifest.**  A  doubt 
has  been  raised,  whether  an  hypothecation  would  be  valid 
when  made  to  the  consignee  of  the  owner.  The  power 
in  that  instance  would  be  very  liable  to  abuse  and  collu- 
sion, and  the  averment  of  the  necessity  and  integrity  of  the 
transaction  ought  to  undergo  a  severer  scrutiny .*= 

♦The  master,  in  the  course  of  the  voyage,  and  *\1^ 
when  it  becomes  necessary,  may  also  sell  part 
of  the  cargo,  to  enable  him  to  carry  on  the  residue; 
and  he  may  hypothecate  the  whole  of  it,  as  well 
as  the  ship  and  freight,  for  the  attainment  of  the  same 
object.  The  law  does  not  fix  any  aliquot  part  or  amount 
of  cargo  which  the  master  may  sell ;  nor  could  any  re- 
straint of  that  kind  be  safely  imposed.  The  pow- er  must, 
generally  speaking,  be  adequate  to  the  occasion.  The 
authority  of  the  master  must  necessarily  increase  in  pro- 
portion to  the  diificulties  which  he  has  to  encounter. 


•  Rucher  v.  Conyngham,  2  Peters'  Adm.  Rep.  295.  Cupisino  v,  Perez,  2 
DaU.  Rep.  194.  The  Aurora,  ]  Wheat.  Rep.  96.  Rocher  v.  Busher,  1  Stark. 
Rep.  27.     Roccus,  De  Navti/uSf  not.  23. 

*  Reade  v.  Commercial  Insurance  Company,  3  Johns.  Rep.  352. 

®  See  Rucher  v.  Conyngliam,  2  Peters^  Rep.  307.,  to  that  point.  The 
power  given  to  the  master  to  raise  money  while  abroad,  for  the  necessities 
of  the  ship,  is  the  most  dangerous  form  in  which  his  authority  can  be  exert- 
ed, and  all  the  foreign  authorities  have  recommended  and  enforced  the  same 
precautions,  and  which  have  been  universally  adopted.  (Casaregis,  Disc. 
71.  Roccus f  De  Navibus,  n.  23.  Vinniusad  Peck.)  In  Boyle  v.  Adam,  in 
the  Scotch  Admiralty,  in  1801,  the  rule  that  the  lender,  on  an  hypothecation 
bond,  was  not  bound  to  see  to  the  application  of  the  money,  was  qualitied 
in  a  case  where  the  expenditure  was  enormous,  and  the  master  a  weak 
man.    BdVs  Com.  vol.  i.  529.  note. 
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There  is  this  limitation  only  to  the  exercise  of  the  power, 
that  it  cannot  extend  to  the  entire  cargo ;  for  it  cannot  be 
presumed  to  be  for  the  interest  of  the  shipper,  that  the 
whole  should  be  sold,  to  enable  the  ship  to  proceed 
empty  to  her  port  of  destination.  The  hypothecation  of 
the  whole  may,  however,  be  for  the  benefit  of  the  whole, 
because  it  may  enable  the  whole  to  be  conveyed  to  the 
proper  market.*  This  power  of  the  master  to  pledge  or 
sell  the  cargo,  is  only  to  be  exercised  at  an  intermediate 
port,  for  the  prosecution  of  the  voyage  ;  and  if  he  un- 
duly breaks  up  the  voyage,  he  cannot  sell  any  part  of 
the  cargo  for  repairs  for  a  new  voyage,  and  the  power 
is  entirely  gone.**  But  if  the  voyage  be  broken  up  in  the 
course  of  it  by  ungovernable  circumstances,  the  master, 
in  that  case,  may  even  sell  the  ship  or  cargo,  provided 
it  be  done  in  good  faith,  for  the  good  of  all  concerned, 
and  in  a  case  of  supreme  necessity,  which  sweeps 
•174     all  ordinary  rules  before  it.*     The  •merely  acting 


•  The  Gratitudine,  3  Rob,  Adm.  JUp.  240.  263.  The  United  Insurance 
Company  v.  ^cott,  1  Johns.  Rep.  115.  Freeman  v.  The  East  India  Com- 
pany, 5  Bamw.  8^  Aid.  617. 

^  Watt  V.  Potter,  2  Mason's  Rep.  77. 

«  Hay  man  v.  Molton,  5  Esp.  N.  P.  Rep.  65.  Mills  v.  Fletcher,  Doug, 
Rep.  219.  Idle  v.  The  Royal  Exchange  Insurance  Company,  8  TatuU. 
Rep.  755.  Freeman  v.  The  East  India  Company,  5  Bamw.  8f  Aid.  617. 
Cannon  v.  Meaburn,  1  Bingham's  Rep.  243.  Robertson  v.  Clarke,  ibid. 
445.  Fanny  v.  Elmira,  Edw.  Adm.  Rep.  117.  Read  v.  Bonham,  3  Bro.  Sf 
Bing.  147.  ScuU  v.  Briddle,  2  Wash.  Cir.  Rep.  150.  The  Schooner  Til- 
ton,  5  Mason f  476,  477.  In  the  case  of  the  American  Insurance  Company 
V.  Center,  4  Wendell^  45.,  it  was  held,  that  in  this  country,  the  master's 
right  to  sell  was  more  extensive  than  in  England ;  for  here,  if  there  existed 
a  technical  total  loss j  and  the  master  has  reason  tcr  believe  the  owner  would 
elect  to  abandon,  he  might  sell  the  ship.  The  English  rule  is  more  strict, 
and  it  is  the  duty  of  the  master  to  repair  the  vessel,  unless  there  be  an  ao- 
tual  total  losSf  or  he  has  no  means  of  repairing,  and  cannot  procure  any  by 
the  hypothecation  of  the  ship  or  cargo.  In  the  case  of  Hall  v.  The  Frank- 
lin Insurance  Company,  9  Pick.  466.,  the  stricter  doctrine  of  the  English 
law  was  asserted  and  maintained.  The  master's  authority  to  sell  the  ves- 
sel was  confined  to  cases  of  extreme  necessity,  and  where  he  acts  with  the 
most  perfect  good  faith  for  die  interest  of  the  owner,  and  when  he  has  no 
opportunity  to  consult  the  owner  or  insurer,  and  the  necessity  leaves  him 
no  alternative.  This  strict  rule  is  the  one  best  supported  by  reason  and 
authority. 


Lee.  XLVL]  OF  PERSONAL  PROPERTY'.  174 

in  good  faith,  and  for  the  interest  of  all  concerned, 
is  not  suflBcient  to  exempt  the  sale  of  goods  from  the 
character  of  a  tortious  conversion,  for  which  the  ship 
owner  and  the  purchaser  are  responsible,  if  the  absolute 
necessity  for  the  sale  be  not  clearly  made  out.  Nor  will 
the  sanction  of  a  vice-admiralty  court  aid  the  sale  when 
the  requisite  necessity  was  wanting.**  All  the  cases  are 
decided  and  peremptory,  and  upon  the  soundest  prin- 
ciples, in  the  call  for  that  necessity.  The  master  is  em- 
ployed only  to  navigate  the  ship  ;  and  the  sale  of  it  is 
manifestly  beyond  liis  commission,  and  becomes  the 
unauthorized  act  of  a  servant,  disposing  of  property 
which  he  was  intrusted  only  to  carry  and  convey. 
The  *master  in  such  a  case  acts,  virtute  officii^  as  ♦175 
master.  His  agency  arises  by  operation  of  law, 
from  the  necessity  of  the  case,  to  prevent  a  total  loss  of  the 
property,  and  the  law  treats  .him,  as  one  capable  of  selling 
in  his  own  name,  but  for  the  benefit  of  the  owner.  He 
can  give  a  sufficient  title  in  his  own  name,  as  being  by 
operation  of  law,  substituted  owner,  irro  hoc  vice.  This 
was  the  view  of  the  subject  taken  in  the  case  of  the 
Schooner  TiUon,^  and  the  doctrine  appears  to-  rest  on 
clear  and  soUd  principles  of  law  and  policy,  '£  *' 

When  part  of  the  cargo  is  sold  by  the  master  at  an 
intermediate  port,  to  raise  money  for  the  necessities  of 
the  voyage,  the  general  rule  has  been,  to  value  the  goods 
at  the  clear  price  they  would  have  fetched  at  the  port 


*  Van  Omcron  v.  Dowick,  2  Campb.  N.  P.  Hep.  42.  Morris  v.  Robinson^ 
3  Barnw.  S^  Cress.  196.  The  French  code  allows  the  master  to  sell  the 
ship  in  the  single  case  of  innavigahility,  but  by  the  aiicient  ordinances  the 
prohibition  was  entire  and  absolute.  The  iunavigability  of  tlie  ship 
ought,  howcveri  to  be  first  ascertained  and  declared  by  the  local  magis- 
trate of  the  place ;  or,  if  in  a  foreign  country,  by  the  French  Consul.  Code 
de  Commerce,  arU  237.  Ord.  dc  la  Marine,  tit.  Du  Capitaine,  art.  19.  1 
Valin's  Com.  444.  Pardcssus,  Droit  Com.  torn,  iiiv  26.  Boulay  Paty,  torn . 
ii.  85. 

*  5  Mason,  481. 

Vol.  m.  24 
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of  destination.  But,  in  Ricftardson  v.  Nourse,*^  the  price 
which  the  goods  actually  sold  for  at  the  port  of  necessity- 
was  adopted,  and  the  court  did  not  think  that  such  a 
criterion  of  value  was  clearly  erroneous  in  point  of  law  ; 
and  with  respect  to  these  contracts  of  hypothecation  for 
necessaries,  made  by  the  meister  in  a  foreign  port,  it  is 
the  universal  understanding  and  rule,  that  they  are  to  be 
made  in  the  absence  of  the  owner,  and  not  at  his  place 
of  residence,  where  he  may  exercise  his  own  judgment. 
If  the  liens  be  created  at  different  periods  of  the  voyage, 
and  the  value  of  the  ship  be  insufficient  to  discharge 
them  all,  the  last  loan  is  entitled  to  priority  in  payment, 
as  being  the  means  of  saving  the  ship.  The  contract 
does  not  transfer  the  property  of  the  ship,  but  it  gives  the 
creditor  a  privilege  or  claim  upon  it,  which  may  be 
enforced  with  all  the  expedition  and  efficacy  of  the  ad- 
miralty process.** 

It  is  the   duty  of  the  master  engaged  in  a  foreign 
trade,  to   put   his  ship  under   the   charge  of  a  pilot, 

both    on    his  outward  and  homeward   voyage, 
*176     when   •he    is   within    the  usual    limits    of  the 

pilot's  employment.*^     The  pilot,  while  on  board. 


•  3  Bamu?.  8f  Aid.  237. 

^  Abbott  on  Shijfpingj  part  2.  ch.  3.  sec.  20.  22.  Chase,  J.,  Blaine  r.  The 
Ship  Charles  Carter,  4  Cranch's  Rep.  328. 

<:  Law  V.  Hollingworth,  7  Term  Rep.  160.  The  William,  6  Roh.  Adm. 
Rep.  316.  But  if  the  master,  at  a  foreign  port,  attempts  to  get  a  pilot  and 
fails,  and  then,  in  the  exercise  of  his  best  discretion,  endeavours  to  navi> 
gate  himself  into  port,  and  grounds,  the  underwriter  is  not  discharged,  but 
remains  liable  for  the  injury.  Phillips  v.  Headlam,2  Bamir.  Sf  Addph.  380. 
In  the  case  of  Bolton  &,  others  v.  American  Insurance  Company,  tried  be* 
fore  Ch.  J.  Jones,  in  the  Superior  Court  of  New- York,  in  November,  1835, 
it  was  held,  that  in  every  well  appointed  port,  where  pilots  were  to  be  had, 
a  vessel  arriving  upon  pilot  ground,  was  bound  to  take  a  pilot,  and  the 
ground  was  to  be  approached  carefully ;  and  if  in  the  night,  the  master  was 
to  hold  out  a  light  for  a  pilot,  and  to  wait  a  reasonable  time  for  one,  and  to 
approach  one  if  he  can  do  it  with  safety.  If  he  attempted  to  enter  the  port 
without  a  pilot,  or  steered  negligently  or  rashly  in  approaching  the  ground 
wlicre  it  wa**  unnafc  to  navigate  without  a  pilot,  and  damages  ensued,  the 
underwriters  would  not  be  responsible  for  them.    The  duty  of  the  master 
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has  the  exclusive  control  of  the  ship.  He  is  con- 
sidered as  master  pro  hac  vice,  and  if  any  loss  or  injury 
be  sustained  in  the  navigation  of  the  vessel  while  under 
the  charge  of  the  pilot,  he  is  answerable,  as  strictly  as  If 
he  were  a  common  carrier,  for  his  default,  negligence,  or 
unskilfuhiess ;  and  the  owner  would  also  be  responsible 
to  the  party  injured  for  the  act  of  the  pilot,  as  being  the 


is  the  more  imperative  on  the  approach  to  New-York,  which  is  of  danger- 
ouB  access,  as  the  channel  is  only  a  mile  and  a  half  wide  between  the 
bars,  and  the  coast  is  lined  with  shifting  sand  bars.     In  cases  of  great  dan- 
ger, as  in  the  case  of  a  storm,  if  the  captain  cannot  wait  with  safety  for  a 
pilot,  he  must  come  in  without  one.    The  system  of  pilotage  in  New-York 
is  excellent     Branch  pilots  are  appointed  by  the  Governor  and  Senate, 
and  have  to  perform  an  apprenticeship  of  five  years  before  they  can  be- 
come deputy  pilots ;  and  tliree  years  must  elapse  before  they  can  become 
branch  or  licensed  pilots.    They  undergo  examination  before  tlie  wardens 
of  the  port,  and  give  security.     See  Laws  of  New-York,  February  19,  1819, 
ch.  18.,  and  particularly  sec.  7  and  12.     April  12,  1822,  ch.  196.     April  10, 
1830,  ch.  207.     March  30,  1831,  ch.  93.     In  England,  the  statute  of  6 
George  IV.   c.  125.  consolidated   all  the  prior  English  laws,    with   re- 
spect to  the  licensing  and  employment  of  pilots;  and  an  abridged  view  of 
its  provisions  is  given  in  M'Cullock's  Com.  Diet.  tit.  PUots.     In  Massachu- 
setts,  the  law  of  pilotage  is  as  well  and  carefully  digested  as  any  where 
else.  The  Governor  and  Council  appoint  the  pilots,  except  for  the  harbour 
of  Boston,  and  tliere  they  are  commissioned  by  the  Commissioners  of 
Pilots.     Every  branch  pilot  may  nominate  his  deputy  pilots  for  the  appro- 
bation of  the  Governor,  and  they  all  give  bond,  with  sureties,  lor  their 
faithfulness.     Recised  Statutes  of  Massachusetts,  part  1.  tit.  12.  ch.  32.    The 
pilot  regulations  in  the  other  great  commercial  states,  are  doubtless  of  the 
same  efficient  character,  and  the  general  commercial  law  on  the  subject 
applies  equally  to  all  the  states ;  though  Congress  may  establish  a  system  of 
pilotage  in  ports  and  harbours  witliin  the  United  States,  and  give  the  Dis- 
trict Courts  jurisdiction  of  the  same,  yet  they  have  not  done  it.     The  only 
Congressional  provision  on  the  subject,  is  contained  in  the  act  of  Congress 
of  August  7  1789,  ch.  9.  sec.  4.,  which  still  remains  in  force,  and  m  which 
it  is  declared,  that  "All  pilots  in  the  bays,  inlets,  rivers,  harbours,  and 
ports  of  the  United  States,  shall  continue  to  be  regulated  in  conformity  with 
the  existing  laws  of  tlie  states  respectively,  wherein  such  pilots  maybe, 
or  with  such  laws  as  the  states  may  respectively  thereafter  enact  for  the 
purpose,  until  further  legislative  provision  shall  be  made  by  Congress. 
The  cognizance,  therefore,  of  the  cases  under  state  laws,  as  to  pilotage, 
belongs,  at  present,  exclusively  to  state  courts.     Marshall,  Ch.  J.,  m  Gib- 
bons V.  Ogden,  9  IVfu^.  2(y7,    The  Schooner  Wave  v,  Hyer,  on  appeal  to 
the  Circuit  Court  of  the  United  States,  for  the  Southern  District  of  New- 
York,  2  Payne's  Rep. 
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act  of  his  agent."  Though  some  doubt  had  been  raised 
by  the  dictum  of  Ch.  J.  Mansfield,  in  Bowcher  v.  Nord- 
strom^^ yet  the  weight  of  authority,  and  the  better  reason 
is,  that  the  master,  in  such  a  case,  would  not  be  respon- 
sible as  master,  though  on  board,  provided  the  crew 
acted  in  regular  obedience  to  the  pilot.*^ 

(2.)   Of  the  rights  and  duties  of  seamen. 

We  come  next  to  treat  of  the  laws  applicable  to  sea- 
men ;  and  it  will  appear,  for  obvious  reasons,  that  in  the 
codes  of  all  commercial  nations  they  are  objects  of  great 
solicitude  and  of  paternal  care.  They  are  usually  a 
heedless,  ignorant,  audacious,  but  most  useful  class  of 
men,  exposed  to  constant  hardships,  perils,  and  oppres- 
sion. From  the  nature  of  their  employment,  and  their 
"  home  on  the  deep,"  they  are  necessarily  excluded,  in 
a  great  degree,  from  the  benefits  of  civilization,  and  the 
comforts  and  charities  of  domestic  Ufe.  Upon  their 
native  element  they  are  habitually  buffeted  by  winds  and 
waves,  and  wrestUng  with  tempests  ;  and  in  time 
♦177  of  war  they  •are  exposed  to  the  still  fiercer  ele- 
ments of  the  human  passions.  In  port  they  are 
the  ready  and  the  dreadful  victims  of  temptation,  fraud, 
and  vice.**    It  becomes,  therefore,  a  very  interesting 


■  Bussy  V.  Donaldson,  4  Dallas'  Eep.  206.  Huggett  c.  Montgomery,  5 
Bos,  if  Pull.  446.  Yates  ».  Brown,  8  Pick.  23.  Pilot  Boat  Washington  r. 
Ship  Saluda,  U.  S.  District  Courts  S.  C,  Aj3ril  1831.  W^illianison  r.  Price, 
16  Martin's  Louis.  Kep.  309.  . 

»»  1  Taunt.  Rep.  568. 

^  In  the  case  of  the  Portsmoutli,  6  Rob.  Adm.  Rep.  317.  Sncllr.  Rich,  1 
Johns.  Rep.  305.  By  the  statute  of  6  George  IV.  c.  125.  sec.  53.  owners 
and  masters  of  ships  are  exempted  from  liability,  for  any  damage  arising 
from  the  want  of  a  licensed  pilot,  unless  the  want  arose  from  a  refusal  to 
take  one  on  board  ;  or  from  wilful  neglect,  in  not  using  all  due  means  to 
take  one  on  board  who  may  offer.  He  is  equally  exempted  from  responsi* 
bility  for  the  incapacity  or  defaults  of  the  pilot. 

**  The  recklessness  witli  which  sailors  dissipate  their  wages,  and  tlie 

facility  with  which  tliey  are  cheated  out  of  tliem,  are  proverbial ;  and 

those  persons  who  have  the  superintendence  of  marine  hospitals  well 

know,  how  severely  and  extensively  sailors  are  afflicted,  beyond  all  other 

classes  of  men,  by  those  odious  diseases  which  so  terribly  chastise  liccn- 
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topic  of  inquiry,  to  see  what  protection  the  laws  have 
thrown  around  such  a  houseless  and  helpless  race  of 
beings,  and  what  special  provisions  have  been  made  for 
their  security  and  indemnity. 

The  seamen  employed  in  the  merchant  service,  are 
made  subject  to  special  regulations,  prescribed  by  acts 
of  Congress.  Shipping  articles  are  contracts  in  writing, 
or  in  print,  declaring  the  voyage  and  the  term  of  time 
for  which  the  seamen  are  shipped,  and  when  they  are  to 
render  themselves  on  board  ;  and  the  articles  are  to  be 
signed  by  every  seaman  or  mariner,  on  all  voyages  from 
the  United  States  to  a  foreign  port,  and,  in  certain  cases, 
to  a  port  in  another  state,  other  than  an  adjoining  one. 
If  there  be  no  such  contract,  the  master  is  bound  to  pay 
to  every  seaman  who  performs  the  voyage  the  highest 
wages  given  at  the  port  for  a  similar  voyage,  within  the 
three  next  preceding  months,  besides  forfeiting  for  every 
seaman  a  penalty  of  twenty  dollars.  The  seamen  are 
made  subject  to  forfeitures  if  they  do  not  render  them- 
selves on  board  according  to  the  contract,  or  if  they 
desert  the  service  ;  and  they  are  liable  to  summary 
imprisonment  for  desertibn,  and  to  be  detained  until  the 
ship  be  ready  to  sail.  If  the  mate  and  a  majority  of  the 
crew,  after  the  voyage  is  begun,  but  before*  the  vessel 
has  left  the  land,  deem  the  vessel  unsafe,  or  not 
duly  provided,  and  •shall  require  an  examination  ♦178 
of  the  ship,  the  master  must  proceed  to,  or  stop 
at,  the  nearest  or  most  convenient  port,  where  an  inquiry 
is  to  be  made,  and  the  master  and  crew  must  conform  to 
the  judgment  of  the  experienced  persons,  selected  by 
the  district  judge  or  a  justice  of  the  peace.  If  the  com- 
plaint shall  appear  to  have  been  without  foundation,  the 
expenses  and  reasonable  damages,  to  be  ascertained  by 


tious  desire.     Such  a  scoiir<re  19  far  worse  to  them  than  the  storms  and  the 
'  monsters  of  the  ocean ;  than  eitlior  the  pretcipitem  Africum  decertantem 

aqti^anibuSf  the  rahiem  7Wti,  the  m(}H;flra  nalajUia,  or  the  infamcs  seopuloSf 
aeroceraunia. 
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the  judge  or  justice,  are  to  be  deducted  from  the  wages 
of  the  seamen.    But  if  the  vessel  be  found  or  made  sea- 
worthy, and  the  seamen  shall  refuse  to  proceed  on  the 
voyage,  they  are  subjected  to  imprisonment  until  they 
pay  double  the  advance  made  to  them  on  the  shipping 
contract.*    Fishermen  engaged  in  the  fisheries  are  liable 
to  the  like  penalties  for  desertion  ;    and  the  fishing  con- 
tract must  be  in  writing,  signed  by  the  shipper  and  the 
fishermen,  and  countersigned  by  the  owner.**     The  arti- 
cles do  not  determine  exclusively  who  are  the  owners, 
and  the  seamen  may  prove,  by  other  documents,  the 
real  and  responsible  owners.     The  object  of  the  articles 
is,  to  place  the  crew  of  a  fishing  vessel  upon  a  footing 
with  seamen    in  the  merchant   service,  and  to  make 
them  liable  to  the  same  restrictions,  and  entitled  to  the 
same  remedies.®    Provision  is  made  for  the  prompt  re- 
covery of  seamen's  wages,  of  which  one  third  is  due  at 
every  port  at  which  the  vessel  shall  unlade  and  deliver 
her  cargo,  before  the  voyage  be  ended ;  and  at  the  end 
of  the  voyage,  the  seamen  may  proceed  in  the  District 
Court,  by  admiralty  process,  against  the  ship,   if  the 
wages  be  not  paid  within  ten  days  after  they  are  dis- 
charged.    The  seamen  having  like  cause  of  complaint, 
may  all  jolh  in  one  suit,  and  they  may  proceed  against 
the  vessel  within  the  ten  days,  if  she  be  about  to  proceed 
to  sea :  but  this  remedy,  in  rem,  does  not  deprive  the 

seamen  of  their  remedy  at  common  law  for  the 
•179     •recovery  of  their  wages.**     The  statutes  further 

provide  for  the  safety  and  comfort  of  the  seamen, 
by  requiring  that  every  ship  belonging  to  a  citizen  of 
the  United  States,  of  the  burthen  of  one  hundred  and 


*  Aa  of  Congress,  July  20tli,  1790,  ch.  29.  sec.  1,  2,  3.  5.  7. 

*  Ibid.  June  19th,  1813,  ch.  2.  sec.  1, 2. 
<  Wait  V.  Gibbs,  4  Pick.  298. 

*  Act  of  Congress,  July  20th,  1790,  ch.  29.  sec.  6.  The  statute  of  59 
Ci«o.  III.  c.  58.  provided,  also,  an  expeditious  remedy  for  the  recovery  of 
seamen's  wages,  by  allowing  them  to  apply  to  the  summary  jurisdiction  of 
a  justice  of  the  peace,  when  the  wages  do  not  exceed  £20. 
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fifty  tons,  or  upwards,  navigated  by  ten  or  more  persons, 
and  bound  to  a  foreign  port ;  or  of  the  burthen  of  seventy 
tons,  or  upwards,  and  navigated  with  six  or  more  per- 
sons, and  bound  from  the  United  States  to  any  port  in 
the  West  Indies,  shall  be  provided  with  a  medicine 
chest,  properly  supplied  with  fresh  and  sound  medicines  ; 
and  if  bound  on  a  voyage  across  the  Atlantic  ocean, 
with  requisite  stores  of  water,  and  salted  meat,  and 
wholesome  ship-bread,  well  secured  under  deck.* 

It  is  further  provided  by  statute,  for  the  just  and 
benevolent  purpose  of  affording  certain  and  permanent 
refief  to  sick  and  disabled  seamen,  that  a  fund  be  raised 
out  of  their  wages,  earned  on  board  of  any  vessel  of  the 
United  States,  and  be  paid  by  the  master  to  the  collector 
of  the  port,  on  entry  from  a  foreign  port,  at  the  rate  of 
twenty  cents  per  month  for  every  seaman.  The  like 
assessment  is  to  be  made  and  paid  on  the  new  enrol- 
ment or  license  for  carrying  on  the  coasting  trade,  and 
also  by  persons  navigating  boats  and  rafts  on  the 
Mississippi.  The  moneys  so  raised  are  to  be  expended 
for  the  temporary  relief  and  maintenance  of  sick  and 
disabled  seamen,  in  hospitals  or  other  proper  institutions 
established  for  such  purposes ;  and  the  surplus  moneys, 
when  sufficiently  accumulated,  shall  be  applied  to  the 
erection  of  marine  hospitals,  for  the  accommodation  of 
sick  and  disabled  seamen.  These  hospitals,  as  far  as  it 
can  be  done  with  convenience,  are  to  receive  sick 
foreign  seamen  on  a  charge  of  seventy-five  cents 
*per  day,  to  be  paid  by  the  master  of  the  foreign  •180 
vessel.**    And  to  reUeve  American  seamen  who 


*  Act  of  Congress,  July  20th,  1790,  sec.  8,  9.,  and  Ibid.  March  2d,  1805, 
ch.  88.  The  British  statute  of  43  Geo.  III.  ch.  56.  has  another  very 
humane  provision  for  the  health  and  security  of  the  passengers  and  crew. 
It  provided,  that  no  British  ship  should  clear  out  from  a  British  port  with  a 
greater  number  of  persons  on  board,  including  children  and  the  crew,  than 
in  the  proportion  of  one  person  for  every  two  tons  of  tlie  burthen  of  the 
ship,  as  appearing  in  the  certificate  of  registry,  or  of  that  part  of  the  ship 
unladen.    A  penalty  of  £50  is  forfeited  for  each  extra  person. 

•»  Acts  of  Congress,  July  16th,  1798,  March  2d,  1799,  and  May  3d.  1802. 
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may  be  found  destitute  in  foreign  places,  and  as  evidence 
of  the  constant  and  paternal  solicitude  of  the  United 
States  for  the  preservation  and  protection  of  their  sea- 
men abroad,  it  is  made  the  duty  of  the  American  consuls 
and  commercial  agents,  to  provide  for  those  who  may 
be  found  destitute  within  their  consular  districts,  and 
for  their  passages  to  some  port  in  the  United  States,  in 
a  reasonable  manner,  at  the  expense  of  the  United  States ; 
and  American  vessels  are  bound  to  take  suRi  seamen  on 
board,  at  the  request  of  the  consul,  but  not  exceeding 
two  men  to  every  hundred  tons  burthen  of  the  ship,  and 
transport  them  to  the  United  States,  on  such  terms,  Yiot 
exceeding  ten  dollars  for  each  person,  as  may  be  agreed 
on.  So,  if  an  American  vessel  be  sold  in  a  foreign 
port,  and  her  company  discharged,  or  a  seaman  be  dis- 
charged with  his  consent,  the  master  must  pay  to  the 
consul  or  commercial  agent  at  the  place,  three  months 
pay,  over  and  above  the  wages  then  due,  for  every  such 
seaman,  two  thirds  of  which  is  to  be  paid  over  to  every 
seaman  so  discharged,  upon  his  engagement  on  board  of 
any  vessel  to  return  to  the  United  States  ;  and  the  other 
third  to  be  retained,  for  the  purpose  of  creating  a  fund 
for  the  maintenance  and  return  of  destitute  American 
seamen  in  such  foreign  port.* 

The  act  of  Congress  of  March  3d,  1813,  declared, 
that  no  seaman,  who  was  not  a  citizen  or  native  of  the 
United  States,  should  be  employed  on  board  of  any 
public  or  private  vessel  of  the  United  States.  But  the 
provision  against  the  employment  of  foreign  seamen,  is 
probably  without  any  eflBcacy,  for  it  applies  only  to 
those  nations  who  shall,  in  like  manner,  have  prohibited 
the  employment  of  American  seamen. 

Greenwich  hospital,  in  England,  is  a  noble 
*181     asylum  for  decayed  *and  disabled   seamen  be- 
longing to  the  royal  navy ;   but  another  national 

»  Act  of  Congress,  February  28th,  1803,  ch.  62. 
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establishment  was  wanting  for  seamen  maimed  or  dis- 
abled by  sickness  or  accidental  misfortunes,  or  worn 
out  by  age,  in  the  merchant  service.  This  was  provided 
for  by  the  statute  of  20  Geo.  II.  c.  38.,  which  created  a 
corporation  attached  to  Greenwich  hospital,  and  laid 
the  foundations  of  a  magnificent  charity,  with  liberal, 
careful,  and  minute  provisions,  some  of  which  have 
been  copied  into  our  own  statutes  ;  and  it  is  sustained 
by  an  assessment  similar  to.  our  own,  of  sixpence  ster- 
ling per  month  out  of  seamen's  wages.  In  one  respect, 
the  English  charity  is  much  broader  than  ours,  for  it 
readies  to  the  poor  widow,  and  infant  children  of  every 
seaman  who  perishes  in  the  service,  and  who  shall  be 
found  to  be  proper  objects  of  charity.* 

With  respect  to  the  behaviour  of  the  master  and  sea- 


*  The  contributions  from  merchant  ships  to  the  trustees  of  Greenwich 
hospital,  in  1828  and  1829,  exceeded  £20,000  sterling  a  year,  and  yet  there 
was  not  on  the  establishment  a  single  individual  who  had  been  excluswdy 
employed  in  the  merchant  service.  The  statute  of  4  and  5  Wm.  IV.  c^ 
34.,  directed,  therefore,  that  the  contribution  of  sixpence  per  month  by  sea. 
men  in  the  merchant  service  should  cease  from  Ist  January,  1835,  and  that 
£20,000  a  year  should  be  advanced  from  the  consolidated  fund  to  the  hos- 
pital to  make  good  the  deficiency.  The  act  of  Wm.  IV.  repealed  the 
statute  of  20  Geo.  II.,  except  so  far  as  it  related  to  the  establishment  of  the 
corporation ;  and  it  repealed  so  much  of  the  act  of  37  Geo.  III.  c.  73.  as 
related  to  the  wages  of  seamen  dying  while  employed  in  the  West  India 
trade,  and  it  introduced  a  new  system.  This  system  provides  contributions 
for  a  new  fund;  and  every  master  and  owner  of  a  British  merchant  ship  or 
vessel  are  to  pay  2s.  per  month,  and  every  seaman  serving  on  board  such 
ship  or  vessel  Is.  per  month ;  and  the  institution  is  to  ])rovide  in  its  hospital 
for  seamen  becoming  incapable  by  sickness,  wounds,  or  other  accidental 
misfortimes,  or  worn  out  by  age,  and  in  certain  cases  for  their  widows  and 
children.  The  masters  and  owners,  and  their  widows  and  children,  being 
objects  of  charity  as  aforesaid,  are  to  partake  of  the  bounty ;  the  contribu- 
tions to  the  fund  are  estimated  to  amount  hereader  to  £50,000  sterling  a 
year.    M*Culloch's  Com.  Diet.  tit.  Seametu 

The  ancient  Romans  never  provided  any  asylum  for  tlic  poor.  Humanity 
was  no  part  of  their  national  character.  Its  cultivation,  as  a  public  duty, 
is  one  of  the  inestimable  blessings  of  the  introduction  of  Christianity. 
There  did  not  exist  in  the  Roman  legislation  any  provision  for  tliem, 
unless,  says  Hugo,  (History  of  the  Roman  Law,  sec.  154.,)  we  may  consider 
the  law  of  tlie  twelve  tables,  which  regulated  funeral  expenses,  to  have 
been  introduced  in  their  favour,  as  a  means  to  prevent  the  ruin  of  families. 
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men,  and  the  discipline  on  board  of  merchant  ships,  it  is 
held,  that  the  master  is  personally  responsible  in  dama- 
ges for  any  injury  or  loss  to  the  ship  or  cai'go,  by  reason 
of  his  negligence  or  misconduct.  Being  responsible 
over  to  others  for  his  conduct  as  master,  the  law,  as 
well  on  that  account  as  from  the  necessity  of  the  case, 
has  intrusted  him  with  great  authority  over  the  mariners 
on  board.  Such  authority  is  requisite  to  the  safe  naviga- 
tion of  the  ship,  and  the  preservation  of  good  order  and 
discipline.  He  may  imprison,  and  also  inflict  reason- 
able corpoi'al  punishment  upon  a  seaman,  for  disobe- 
dience   to   reasonable  commands,    or    for    disorderly, 

riotous,  or  insolent  conduct ;  and  his  authority,  in 
•182     that  respect,  is  analogous  to  *that  of  a  master  on 

land  over  his  apprentice  or  scholar."     The  books 


■  MoUoy,  b.  2.  ch.  3.  sec.  12.    Tliome  v.  White,  1  PeUrs*  Adm.  Rep, 
168.     Rice  v.  The  Polly  and  Kitty,  2  ibid.  420.     The  United  States  v. 
Smith,  3  Ifash.  Cir.  Rep.  525.    Michaelson  r.  Denison,  3  Day^s  Rep,  294. 
Comeraford  v.  Baker,  before  Lord  Stovvell,  June,  1825.  The  United  States 
©.  Dewey,  New-York  Circuit,  June,  1828.     Lord  Stowell,  in  the  case  of  The 
Agincourt,  1  Hogg.  Adm.  Rep.  272.     The  Lowther  Castle,  ibid.  384.    The 
United  States  v.  Freeman,  4  Mason's  Rep.  512.  Butler  v.  M'Lcllan,  District 
Court  in  Maine,  1831,  Am.  Jurist,  No.  13.    Though  the  maritime  codes  of 
continental  Europe,  such  as  the  ConsdUUOj  the  laws  of  Oleron,  of  Wisbuy> 
of  the  Hanse  Towns,  and  of  Denmark,  carefully  «LVoid  the  direct  mention 
of  any  legal  authority  of  the  captain  to  correct,  by  corporal  chastisement^ 
the  misbehaviour  of  mariners ;  yet,  as  the  learned  judge  of  the  District 
Court  of  Maine  observed,  in  the  case  above  mentioned,  this  power  in  the 
master  seems  either  to  have  been  inferred,  or  to  have  become  silently  esta- 
blished by  usage.     Casaregis  {Disc.  136.  n.  14.)  admits  that   the  master 
may  inflict  slight  chastisement,  by  analogy  to  the  power  of  a  father  or 
domestic  master;  and  the  ordinance  of  Louis  XIV.  (liv.  2.  tit.  1.  art.  22.) 
confers  a  strong  power  of  personal  punishment  on  the  captain,  in  aggrava- 
ted cases,  and  acting  under  the  advice  of  the  mate  and  pilot.     The  Act  of 
Congress,  3d  March,  1835,  ch.  40.  sec.  3.,  makes  it  an  indictable  offence, 
punishable  by  fine  and  imprisonment,  for  the  master  or  other  officer  of  any 
American  vessel,  on  the  high  seaa  or  other  waters,  within  the  admiralty 
and  maritime  jurisdiction  of  the  United   States,  from  malice,  hatred,  or 
revenge,  and  without  justifiable  cause,  to  beat,  wound,  or  imprison  any  of 
the  crew,  or  withhold  from  them  suitable  food  and  nourishment,  or  inflict 
upon  them  any  cruel  and  unusual  punishment.    In  the  case  of  the  United 
States  c.  Proctor,  in  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New-York,  in  November,  1835,  it  was  held,  that,  as  a  general  rule. 
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unite  in  the  lawfulness  and  •  necessity  of  the  power. 
Without  it,  authority  could  not  be  maintained,  nor  navi- 
gation made  safe.  Subordination  is  essential  to  be 
strictly  enforced,  among  a  class  of  men  whose  manners 
and  habits  partake  of  the  attributes  of  the  element  on 
which  they  are  employed.  Disobedience  to  lawful 
commands  is  a  most  noxious  ofience,  and  the  most 
dangerous  in  its  nature,  for  it  goes  at  once  to  the  utter 
annihilation  of  all  authority.  But  care  must  be  taken 
that  the  punishment  be  administered  with  due  modera- 
tion. The  law  watches  the  exercise  of  discretionary 
power  with  a  jealous  eye.  If  the  correction  be  excessive 
or  unjustifiable,  the  seaman  is  sure  to  receive  compen- 
sation in  damages  on  his  return  to  port,  in  an  action  at 
common  law.*  And  it  must  be  an  extreme  case  that 
will  justify  a  master  to  confine  a  seaman  in  a 
common  gaol  in  a  foreign  port.  He  cannot  do  *it  *183 
as  a  punishment,  but  only  by  way  of  precaution 
under  the  existing  circumstances.^  The  master  may 
also  confine  a  passenger  who  refuses  to  submit  to  the 
necessary  discipline  of  the  ship.*^ 

The  master  has  also  the  right  to  discharge  a  seaman 
for  just  cause,  and  put  him  ashore  in  a  foreign  country; 
but  the  causes  must  be,  not  slight  but  aggravated,  such 
as  habitual  disobedience,  mutinous  conduct,  theft,  or 
habitual  drunkenness  ;  and  he  is  responsible  in  damages 
if  he  discharges  him  without  just  cause.**     This  power 


seamen  must  obey  the  last  order  coming  from  any  officer,  aa  it  may 
ariae  from  some  sudden  emergency  requiring  it ;  and  that  for  unjustifiable 
disobedience  moderate  personal  punishment  might  be  inflicted. 

*  Watson  V.  Christie,  2  Bos.  8^  PuU.  224. 

*  United  States  c.  Ruggles,  5  Mason's  Rep.  192. 

*  Boyce  v,  Bayliffe,  1  Campb.  N.  P.  Rep.  58. 

^  Relf  t>.  The  Ship  Maria,  1  Peers'  Adm.Rep.  186.  Black  i?.  The  Ship 
Louisiana,  2  ibid.  268.  Hulle  v.  Heightman,  2  East's  Rep.  145.  Sir 
William  Scott,  in  the  case  of  the  Exeter,  2  Rob.  Adm.  Rep.  261.  The 
French  law  affords  peculiar  protection  to  seamen,  and  among  other  things 
in  this,  that  it  prohibits  the  master  from  discharging  a  seaman  in  any  case, 
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of  discharge  extends  to  the  mate  and  subordinate  officers, 
as  well  as  to  the  seamen,  for  the  master  must  be  supreme 
in  the  ship,  and  subordination  and  discipline  are  indis- 
pensable to  the  safety  and  welfare  of  the  service.  But 
it  would  require  a  case  of  flagrant  disobedience,  or  gross 
negligence,  or  palpable  want  of  skill,  to  authorize  the 
captain  to  displace  a  mate,  who  is  generally  chosen  with 
the  consent  of  the  owners,  and  with  a  view  to  the  better 
safety  of  the  ship,  and  the  security  of  their  property.* 
The  marine  law  requires  the  master  to  receive  back  a 
seaman  whom  he  has  discharged,  if  he  repents  and  oflers 
to  return  to  his  duty  and  make  satisfaction  ;  and  if  the 
master  refuses,  or  if  the  seaman  has  been  unduly  dis- 
charged, he  may  follow  the  ship,  and  recover  his 
•184  wages  for  the  voyage,  and  •the  expenses  of  his 
return.**  The  laws  of  the  United  States  make  it 
highly  penal,  and  subject  the  master  to  fine  and  imprison- 
ment, if,  without  justifiable  cause,  he  maliciously  forces 
an  officer  or  mariner  on  shore  while  abroad,  or  leaves 
him  behind  in  any  foreign  port  or  place,  or  refuses  to 
bring  home  those  whom  he  took  out,  and  are  in  a  condi- 
tion and  willing  to  return.'^ 

It  was  a  question  which  received  a  profound  dis- 
cussion, and  led  to  a  learned  research,  in  Harden  v. 
Gordm^^  whether  a  seaman,who  became  sick  and  disabled 
on  the  voyage,  was  entitled  to  medical  advice  and  aid  at 
the  expense  of  the  ship.  It  was  there  shown  and 
decided,  that  the  expense  of  curing  a  sick  seaman  in  the 


in  a  foreign  country.  This  was  by  a  royal  declaration  of  18th  December, 
17:^8,  art.  1.  mentioned  in  1  Valines  Com.  734. ;  and  it  is  adopted  in  tlie 
Code  de  Covimerce^  art.  270. 

*  Atkyns  c.  Burrows,  1  Peters'  Adm.  Rep.  244.  Thompson  v.  Bush,  4 
Wash.  Cir.  Rep.  .338. 

'»  Lairs  of  Oleron,  art.  13.  Latts  of  Jll^y,  art.  25.  Code  de  Commerce, 
art.  270.  Relf  p.  The  Ship  Maria,  1  Peters'  Adm.  Rep.  ]93,  194.  Hutchin- 
son V.  Combs,  District  Court  of  Maine,  Am.  Jurist,  No.  13. 

«  Act  of  Congress,  3d  March,  1825,  ch.  67.  sec.  10. 

^  2  Mason's  Rep.  541. 


Lee.  XLVI.]  OF  PEkSONAL  PROPERTY.  134 

course  of  the  voyage,  was  a  charge  upon  the  sliip 
according  to  the  maritime  law  of  Europe,  and  the  rule 
recommended  itself  as  much  by  its  intrinsic  equity  and 
sound  policy,  as  by  the  sanction  of  its  general  authority. 
Such  an  expense  was  in  the  nature  of  additional  wages 
during  sickness,  and  it  constituted  a  material  ingredient 
in  the  just  remuneration  of  seamen  for  their  labour  and 
services.  The  statute  law  of  the  United  States  has  not 
changed  the  maritime  law,  except  so  far  as  respects 
medicines  and  medical  advice,  when  there  was  a  proper 
medicine  chest,  and  medical  directions,  on  board  the 
ship  ;  and  it  does  not  apply  to  nursing,  diet,  and  lodging, 
if  the  seaman  be  carried  ashore.  The  claim  for  such 
expenses,  equally  with  a  claim  for  wages,  may  be 
enforced  in  the  courts  of  acimiralty ;  and  Judge  Story,  in 
the  case  last  referred  to,  with  great  force,  and  mbving  on 
solid  principles,  vindicated  the  admiralty  jurisdic- 
tion over  the  whole  *compensation,  in  all  its  varied  *185 
forms,  when  due  to  seamen  for  their  maritime 
services. 

The  act  of  Congress  requires,  that  in  seamen's  ship- 
ping articles,  the  voyage,  and  term  of  time  for  which  the 
seamen  may  be  shipped,  be  specified.*  The  regulation 
relates  to  voyages  fron  a  port  in  the  United  States,  and 
it  does  not  apply  to  a  voyage  commencing  from  a  foreign 
port  to  the  United  States.  The  voyage  within  the 
intendment  of  the  statute,  means  one  having  a  definite 
commencement  and  end.  The  termxnvA  a  quoy  and  the 
terminus  ad  qtiem^  must  be  stated  precisely ;  and  in  a 
case  of  a  general  adventure,  the  term  of  service  must  be 
specified.  A  voyage  from  New-York  to  Curracoa,  and 
elsewhere^  means,  in  shipping  aiticles,  a  voyage  from 
New-York  to  Curracoa,  and  the  word  elsewhere  is 
rejected  as  being  void  for  uncertainty.^ 


•  Aa  of  Congress,  20th  July,  1790,  ch.  29. 

•»  Decision  in  the  District  Court  of  Maryland,  by  Judge  Winchester,  1 
IlalVs  L.  J.  209. 
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Seamen,  in  the  merchant  service,  are  usually  hired  at 
a  certain  sum,  either  by  the  month,  or  for  the  voyage. 
In  the  fishing  trade  the  seamen  usually  serve  under  an 
engagement  to  receive  a  portion  of  the  profits  of  the 
adventure.  The  share,  or  profits  of  the  voyage,  are  a 
substitute  fo!r  regular  wages  ;  and  the  act  of  Congress* 
extends  the  admiralty  jurisdiction  to  the  cognizance  of 
suits  for  .shares  in  whaling  voyages,  in  the  same  form 
and  manner  as  in  ordinary  cases  of  wages  in  the  mer- 
chant service.** 

Every  seaman  engaged  to  serve  on  board  a  ship,  is 
bound,  from  the  nature  and  terms  of  the  contract,  to  do 
his  duty  in  the  servdce  to  the  utmost  of  his  ability,  and, 
therefore,  a  promise  made  by  the  master  when  the  ship 
is  in  distress,  to  pay  extra  wages,  as  an  inducement  to 
extraordinary  exertion,  is  illegal  and  void.  It  would  be 
the  same  if  some  of  the  crew  had  deserted,  or 
•186  were  sick,or  dead,  and  peculiar  efforts  *became  re- 
quisite ;  for  the  general  engagement  of  the  seamen 
is  to  do  all  they  can  for  the  good  of  the  service,  under  all 
the  emergencies  of  the  voyage.  Lord  Kenyon  puts  the 
illegality  of  such  a  promise  on  the  ground  of  public  policy, 
and  Lord  EUenborough  on  the  want  of  consideration.'^  It 
requires  the  performance  of  some  ser\' ice  not  within  the 
scope  of  the  original  contract,  as  by  becoming  a  voluntary 
hostage  upon  capture,  to  create  a  valid  claim,  on  the  part 
of  the  seaman,  to  compensation,  on  a  promise  by  the 
master,  beyond  the  stipulated  wages.*^  So,  no  wages  can 
be  recovered  when  the  hiring  has  been  for  an  illegal 
voyage,  or  one  in  violation  of  a  statute.  The  law  will 
not  countenance  a  contract  ex  tuj-pi  causa^  nor  permit 
any  one  to  lay  claim  to  the  wages  of  iniquity.® 


»  Act  of  Congress,  19th  June,  1813,  ch.  2.  sec.  1, 2. 

*»  In  whaling  voyages  from  tlie  New-England  States,  three-tenths  of  the 
earnings  of  the  ship  are  the  share  of  the  seamen. 

«  Harris  v.  Watson,  Peakt^s  N,  P.  R^,  72.  Stilk  v.  Myrick,  2  Campb. 
N.  P.  Rep.  317. 

*  Yates  c.  Hall,  1  Term  Rep.  73. 

•  Th«  Vanguard,  6  Rob.  Adm.  Rep.  207. 
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A  seaman  is  entitled  to  his  whole  wages  for  the 
voyage,  even  though  he  be  unable  to  render  his  ser)wce 
by  sickness,  or  bodily  injury,  happening  in  the  course  of 
the  voyage,  and  while  he  was  in  the  performance  of  his 
duty.  This  is  not  only  the  invariable  usage  in  the 
English  admiralty,  but  a  provision  of  manifest  justice, 
pervading  all  the  commercial  ordinances.*  He  will 
equally  be  entitled  to  his  wages  to  the  end  of  the  voyage, 
when  wrongfully  discharged  by  the  master  in  the  course 
of  it.^  The  marine  law  very  equitably  distin- 
guishes ♦between  the  cases  in  which  seamen's  *187 
services  are  not  rendered  in  consequence  of 
a  peril  of  the  sea,  and  in  which  they  are  not 
rendered  by  reason  of  some  illegal  act,  or  misconduct,  or 
fraud,  of  the  master  or  owner,  interrupting  and  destroying 
the  voyage.  In  the  latter  case,  the  seamen  are  entitled 
to  their  wages,*^  and  the  rule  of  the  French  ordinance  is 
just  and  reasonable.  It  declares,  that  if  the  seamen  be 
hired  for  the  voyage,  they  shall,  in  such  case,  be  paid 
the  entire  wages  for  the  voyage,  and  if  they  be  hired  by 
the  month,  they  shall  be  paid  for  the  time  they  served, 
with  the  allowance  of  a  reasonable  time  for  their  return 
to  the  port  of  departure.**  But  if  a  loss  in  respect  to 
ship  or  cargo,  arises  from  the  gross  neghgence  of  a 
mariner,  the  damage  may  be  set  off  in  the  admiralty 


*  Chandler  v.  Grieves,  2  H.  Blacks.  Rep.  606.  note.  Abbott  an  Shipping, 
part  4.  ch.  2.  sec.  1.  Williams  v.  The  Brig  Hope,  1  Peters^  Adm.  Rep. 
138. 

»»  Robinett  v.  The  Ship  Exeter,  2  Rob.  Adm.  Rep.  26L  The  Beaver,  3 
Qnd.  92.  Keane  v.  The  Brig  Gloucester,  2  DaOas'  Rep.  36.  2  PeUrs'  Adm, 
Rep.  403.  Rice  r.  The  Polly  and  Kitty,  ibid.  420.  In  this  last  case,  the 
seamen  were  forced  to  quit  the  ship  by  the  cruelty  and  dangerous 
threats  of  the  master,  and  their  wages  were  allowed. 

«  Wells  V.  Osman.  2  Lord  Raym.  1044.  Parry  v.  The  Peggy,  2  Bro.  Adm, 
app.  533. 

^  Ord.  des  Loyers  des  MatdotSj  art.  3,  Pothier's  Louage  des  Matelots,  n. 
203.  Cushing^s  Translation,  123.  Roccus,  de  Nav.  et  Naulo,  n.  43.  /»- 
gersolVf  Translation,  46.     Hoyt  t.  Wildfire,  3  Johns.  Rep.  518. 
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against  a  claim  for  wages.*  If  a  seaman  be  wrongfully 
discharged  on  the  voyage,  the  voyage  is  then  ended 
with  respect  to  him,  and  he  is  entitled  to  sue  for  liis  full 
wages  for  the  voyage.** 

The  general  principle  of  the  marine  law  is,  that  freight 
is  the  mother  of  wages,  and  if  no  freight  be  earned,  no 
wages  are  due.     This  principle  protects  the  owner,  by 
making  the  right  of  tlie  mariner  to  his  wages,  commen- 
surate with  the  right  of  the  owner  to  his  freight ;  but 
that  the  rule  may  duly  apply,  the  freight  must  not  be 
.  lost  by  the  fraud  or  wrongful  act  of  the  master.  The  policy 
of  the  rule  applies  to  cases  of  loss  of  freight  by  a  peril  of 
the  sea ;  and  it  was  truly  and  distinctly  stated  by 
♦188    the  Court  of  K.  B.  in  the  time  of  Charles  *II.*=  that 
if  the  ship  perish  by  tempest,  fire,  enemies,  &c.,  the 
mariners  lose  their  wages  ;  '*  for  if  the  mariners  were  to 
have  their  wages  in  such  cases,  they  would  not  use  their 
endeavours,  nor  hazard  their  lives,  for  the  safety  of  the 
ship."     If  the  voyage  and  the  freight  be  lost,  because 
the  ship  was  seized  for  debt,  or  for  having  contraband 
or  prohibited  goods  on  board,  or  for  any  other  cause  pro- 
ceeding from  misconduct  in  the  master  or  owner,  it 
would  be  unreasonable  and  unjust  that  the  innocent 
seamen  should  be  deprived  of  compensation  for  their 
services,  and  the  marine  law  holds  them  still  entitled  to 
their  wao^es.**     The  wages  are,  in  such  cases,  allowed 


»  Abbott  on  Shipping,  472.    The  New  PliamJx,  2  Hagg,  Adni.  Hep.  420. 

b  Sigani  r.  Uoberls,  3  Esp.  N,  P.  Ktp.  71.  In  the  case  of  Uie  Camilla,  1 
Ua^g.  Adm.  Rep.  59.,  a  seaman  who  had  left  the  ship  in  the  course  of  the 
voyac'e,  the  master  failing  to  supply  him  with  provisions,  was  held  not  to 
have^forfeited  his  wages.  And  in  the  Elizabeth,  2  Dodson's  Adm.  Rep. 
403.,  it  was  held,  tliat  Uiough  a  master  be  not  at  liberty,  by  the  general 
rule'  to  discharge  his  crew  in  a  foreign  port  without  their  consent,  yet  that 
circumstances  might  vest  in  him  an  authority  to  do  so,  vpon  proper  condi- 
tions, as  by  providing  and  paying  for  their  return  passage,  and  theu-  wages 
up  to  the  time  of  their  arrival  at  home. 

e  Anon.  1  Sid.  Rep.  179. 

^  Malyne's  Lex  Mercatoria,  105.  BTolloij,  de  Jure  Mantimo,  b.  2.  ch.  3. 
sec.  7.  Hoyt  u.  Wildfire,  3  Johns.  JU.p.  518.  Jacobscn's  ScaLatts,  b.  2. 
ch.  2.    The  Malta.  2  llagg.  Adm.  Rip.  153. 
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pro  tanto  to  the  time  of  the  loss  of  the  voyage,  and  with 
such  additional  allowance  as  shall  be  deenied  reasonable 
under  the  circumstances.* 

•Seamen's  wages,  in  trading  voyages,  are  due    •IS? 
pro  rata  itineris^     This  has  been  so  decided  in 
the  Scottish  courts,  and  upon  principles  of  controlling 
equity.** 

If  the  seaman  dies  on  the  voyage,  there  is  no  settled 
English  rule  on  the  subject  of  his  wages.  In  o^e  case, 
the  court  intimated,  that  his  representatives  might  be 
entitled  to  a  proportion  of  the  wages  up  to  his  de^^th, 
when  the  hiring  was  by  the  month,  and  there  was  no 
special  contract  in  the  way  f  and  a  similar  opinion  was 
mentioned  by  one  of  the  judges  of  the  C.  B.  in,  another 
case.*^    In  a  still  later  case,®  it  was  assumed  by  the 


•  InWoolf ».  The  Brig  Oder,  2  Peters^  Adm.  Rep.  261.,  where  the  voyage* 
was  broken  up  by  seizure  for  debt,  wages  up  to  the  time  were  allowed, 
^nd  one  additional  month's  pay.  Wages  are  noLlost  if  the  voyage  be 
broken  up  by  reason  of  civil  process  against  the  yessel,  o:n  a  claim  of 
ownership.  If  tlie  claim  be  unfounded,  adequate  damages  are  presume^ 
to  be  awarded  for  the  unfounded  libel,  and  if  well  founded,  the  wages  are  lost 
by  the  default  of  the  shipper.  Van  Beuren  v.  Wilson,  9  Cow^r  lt58.  In 
Hoyt  V.  Wildfire,  where  the  seamen  were  hired  for  a  voyage  from  New-Yortt 
to  tlie  East  Indies,  and  back  to  'New-York,  and  the  vessel  was  captured  and 
condemned  on  the  ou^vard  voyage  for  having  contraband  goods  on  board, 
wages,  according  to  the  rate  of  the  contract,  were  allowed  from  the  con^r 
mencement  of  the  voyage  until  die  return  of  tlie  seamen,  with  reasonable 
diligence,  to  New-York,  deducting  wages  received  while  in  other  service,  on 
tlic  circuitous  return.  The  court  observed,  that  the  r^le  in  the  French  la^r 
(  Ord.  des  Layers  des  Matdots,  art.  3.  Pothier,  Louage  des  Matdota,  No.  203.) 
ordained,  that  if  the  seamen  were  hired  for  the  voyage,  they  ^Iiouldl  in  such  a 
case,  be  paid  their  entire  wages  for  the  voyage;  and  if  hired  by  the  month, 
the  wages  due  for  the  time  tliey  had  served,  and  for  the  time  necessary  to 
enable  them  to  return  to  the  port  of  departure ;  and  that  there  was  no 
reason  to  question  the  soundness  of  the  rule,  or  the  propriety  of  following 
it  in  that  case.  • 

^  Ross  V.  Glassford,  and  Morrison  v.  Hamilton,  cited  in  1  BeWi  Com.  515. 
But  the  rule  niay  be  varied  by  agreement.  Appleby  v.  Dods,  8  E^*s  Ren, 
300. 

«^  Cutter  V.  Powell,  6  Term  Rep.  320. 

^  Heatli,  J.,  in  Beale  v.  Thompson,  3  Bos.  Sf  PuU,  425. 

•  Armstrong  v.  Smith,  4  Bos.  k  P«^-  299. 

Vox,-  III,  26 
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Cuurl  of  C.  B.,  that  the  Ava^^cs  of  a  scnrricm,  who  died  on 
the  voyage  in  which  wages  arose,  were  due  to  his  repre- 
sentatives ;  but  the  case  was  silent  as  to  the  precise  time 
to  which  they  were  to  be  computed.  In  this  country, 
there  have  been  contradictory  decisions  on  the  point. 
In  the  Circuit  and  District  Courts  of  the  United  States, 
in  Pennsylvania,  it  was  decided,  upon  the  authority  .of  the 
Laws  of  Oleron,  that  the  representatives  of  the  scanuui 
dying  during  the  voyage,  were  entitled  to  full  wages  to 
the  end  of  the  voyage.*  On  the  other  hand,  it  was 
subsequently  decided,  in  the  District  Court  of  the  United 
States  for  South  Carolina,**  and  in  the  District  Court  in 
Massachusetts,*^  that  fuU  wages,  by  the  marine  law, 
meant  only  full  wages  up  to  the  death  of  the  mariner ; 

and  in  this  last  case,  a  veiy  able  and  elaborate 
*190     review  was  taken  of  *all  the  marine  ordinances 

and  authorities  applicable  to  the  subject.  The 
court  examined  critically  the  provisions  in  the  co^isolato 
dd  marcy  and  in  the  laws  of  Oleron,  of  Wisbuy,  and  of 
the  Hanse  Towiis,  the  ordinances  of  Charles  V.  and 
Lewis  XIV.,  the  commentaries  of  Cleirac,  Valin,  and 
Pothicr,  and  all  that  had  been  said  and  decided  in 
England  or  Massachusetts,  in  relation  to  the  question. 
If  the  two  decisions  in  Pennsylvania  outweigh,  in  point 
of  American  authority,  the  opposite  adjudications  are 
best  supported  in  the  appeal  to  those  ordinances  of 
European  wisdom  and  policy,  in  which  we  discern  tjie 
deep  foundations  p(  maritime  jurisprudence.** 


*  Walton  V.  The  Slfip  Neptune,  1  Peters*  Adm.  Rep.  142.  SiinB  v.  Jackson, 
ibid.  157.  note.  1  Wash.  Cir.  Hop.  414.  S.  C. 

•»  Cai-cy  ».  The  Schooner  Kitty,  Bce'«  Adm.  Rep.  255. 

c  Nattrrstiom  v.  The  Ship  Hazard,  2  Hall's  L.  J.  359. 

^  If  the  seaman  be  liircd  by  the  voyage^  and  die  during  it,  the  standard 
books  of  maritime  law,  says  Mr.  Bell,  seem  to  give  the  outM'ard  wages,  if 
he  dies  during  the  outward  voyage,  and  the  whole,  if  he  dies  during  the 
homeward  voyage.  But  if  he  be  hired  by  the  month,  it  ratlier  seems, 
that  wages  will  be  due  only  to  the  time  of  iis  death.  BeWa  Com. 
vol.  i.  514. 
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As  the  payment  of  wnges,  in  general,  depends  upon 
the  earning  of  freiglit,  if  a  ship  delivers  her  outward 
cargo,  and  perishes  on  her  return  voyage,  the  outward 
freight  being  earned,  the  seamen's  wages  on  the  outward 
voyage  are  consequently  due.*  By  the  custom  of  mer- 
chants, seamen's  wages  are  due  at  every  delivering  port ; 
and  their  wages  are  not  affected,  without  their  special 
ngreement,  by  any  stipulation  between  the  owners  and 
the  charterer,  making  the  voyages  out  and  home  one^ 
entire  voyage,  and  the  freight  to  depend  on  the  accom- 
phshment  of  the  entire  voyage  out  and  in,**  The  owners 
may  waive  or  modify  their  claim  to  freight  as 
they  'please,  but  their  acts  cannot  deprive  the  *191 
seamen,  without  their  consent,  of  the  rights 
belonging  to  them  by  the  general  principles  of  the  ma^rine 
law.  The  doctrine  of  wages  was  discussed  at  the  bar, 
and  upon  the  bench,  in  the  case  of  the  Two  Cat/uirines,^ 
with  distinguislied  force  and  research  ;  and  it  was  held, 
that  where  a  ship  sailed  from  the  United  States  to 
Gibraltar,  and  there  landed  her  cargo,  and  went  in  ballast 
to  Ivica,  and  after  taking  in  a  return  cargo,  was  lost  on 
the  voyage  back  to  the  United  States,  tlie  seamen  were 
entitled  to  wages  up  to  the  arrival  and  stay  at  Ivica. 
It  made  no  difference  that  the  vessel  was  in  ballast  in 
the  intermediate  voyage.  The  voluntary  neglect  of  the 
owner  will  not  operate,  in  such  a  case,  to  the  injury  of 
the  seamen.  They  are  entitled  to  wages,  not  only  when 
the  owner  earns  freight,  but  when,  unless  for  his  own  act, 
he  might  earn  it.     The  wages  are  due  by  an  arrival  at 


«  Anon.  Holt,  Ch.  J.,  1  Lord  Raym.  639. 

*»  Notes  of  Judge  Winchester'a  decisions,  1  Peters'  Adm.  Rep.  186.  note. 
Abbott  on  Shippings  part  4.  ch.  2.  sec.  4.  Blaiichard  v.  Bucknoni,  3  Greeti' 
leaf's  Krp.  1.  In  Thoinj)8Gn  r.  Faussat,  1  Peters^  Cir.  Rep.  182.,  where  the 
vessel  was'losjt  on  her  homeward  voyage)  full  wages  were  held  due  to  the 
seamen  up  to  the  arrival  at  the  last  port  of  delivery  of  the  outward  cargo ; 
and  half  wages  from  that  time  until  her  departure  from  the  last  port  at 
which  the  return  cargo  was  taken  on  board. 

«  ^Mason's  Rep.  3J9. 


191  OF  PERSONAL  PROPERTY.  [PartV. 

a  port  of  destination,  when  no  cargo  is  on  board,  or  when 
the  owner  chooses  to  bring  the  cargo  back  again,  and 
when  the  port  of  destination  be  not,  iti  point  of  fact,  the 
port  of  delivery.  Even  if  the  ship  perishes  on  the 
outward  voyage,  yet,  if  part  of  the  outward  freight  has 
been  paid,  the  seamen  are  entitled  to  wages  in  proportion 
to  the  amount  of  the  freight  advanced,  for  there  is  an 
inseparable  connexion  between  freight  and  wages.* 

Capture  by  an  enemy  extinguishes  the  contract  for 
seamen's  wages ;  and  Sir  William  Scott,  in  the  case  of 
The  Frimds,^  held,  that  the  re-capture  of  the  vessel  did 
not  revive  the  right,  or  restore  him  to  his  connexion  with 
the  ship,  inasmuch  as  he  was  not  on  board  at  the  re-cap- 
ture, and  did  not  render  any  subsequent  service.  The 
doctrine  of  this  case  was  overruled  in  Bergstromv.  Milk;^ 
'  and  the  American  decisions  have  fully  discussed 
♦192  the  question,  and  they  lay  down  *a  different  rule, 
and  proceed  on  the  just  principle,  that  the  owner 
recovers  his  freight,  and  that  is  the  parent  of  wages. 
They,  accordingly,  allow  to  the  seamen  taken  prisoners 
by  the  captor,  and  detained,  their  wages  for  the  whole 
voyage,  if  the  same  be  afterwards  performed,  with  a 
ratable  deduction  for  the  expenses  of  salvage.  The 
like  rule  applies  to  the  case  of  a  vessel  captured,  and 
afterwards  ransomed,  and  enabled  to  arrive  al  her  port 
of  destination.**  Nothing  can  be  more  equitable  than  to 
allow  to  seamen,  suffering  in  the  service,  their  compensa- 
tion, when  the  fund  out  of  which  it  was  to  arise  is  ulti- 
nlately  recovered  and  enjoyed  by  the  owner.*    And, 


•  Anon.  2  Show.  Rep.  291. 

»»  4  Rob.  Adm.  Rup.  143. 

«^  3  Esp.  N.  P.  Rep.  36. 

««  Girard  r.  Ware,  1  Peters'  Cir.  Rep.  142. 

«  Hurt  V.  Tlie  Sliip  Little  John,  1  Peters^  Adm.  Rep.  11.5.  Hovvland  r. 
The  Brig  Lavinia,  ibid.  123.  Sinpstrom  r.  The  Schooner  Hazard, 
2  ibid.  384.  Brooks  v.  Dorr,  2  Mass.  Rrp.  39.  W^'tmore  r.  Honshaw, 
12  Johns.  Rep.  324. 
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upon  the  same  principle,  if  a  foreign  power  seizes  the 
ship,  and  imprisons  the  seamen,  and  they  be  afterwards 
released,  and  re-assume,  and  complete  the  voyage,  and 
earn  freight,  their  wages  are  continued  during  the  inter- 
ruption of  the  voyage,  in  like  manner  as  in  a  case  of 
capture  and  re-capture.  The  Court  of  K.  B.  declared 
the  law  to  this  effect  in  Beak  v.  Thxympson^^  and  they 
proceeded  on  the  sound  and  incontestible  principle  of 
the  marine  law,  that  the  title  to  wages  depended  on  the 
ship  earning  her  freight  for  the  voyage,  connected  with 
the  further  fact,  that  the  mariners  were  not  guilty  of  any 
breach  of  duty.  If  a  neutral  ship  be  captured,  and  even 
condemned,  and  the  sentence  be  afterwards  reversed, 
and  freight  for  the  voyage  allowed  in  damages,  the 
seamen  are  entitled  to  their  wages.^  So,  in  the  case  of 
shipwTeck,  if  any  proportion  of  freight  be  paid  for  the 
cargo  saved,  wages  of  seamen  are  to  be  paid  in  the  same 
proportion.  Whenever  freight  is  earned,  wages 
are  due,  and  must  be  pg-id,  and  ♦every  agreement  *193 
that  goes  to  separate  the  validity  and  equity  of 
the  demand  for  wages,  from  the  fact  of  freight  being 
earned,  is  viewed  with  distrust  and  jealousy,  as  being 
an  encroachment  on  the  rights  of  seamen.  The  courts 
of  maritime  law  extend  to  them  a  peculiar  protecting 
favour  and  guardianship,  and  treat  them  as  wards  of  the 
admiralty ;  and  though  they  are  not  incapable  of  maldng 
valid  contracts,  they  are  treated  in  the  same  manner 
that  courts  of  equity  are  accustomed  to  treat  young 
heirs  dealing  with  their  expectancies,  wards  with  their 
guardians,  and  cestui  que  frusta  with  their  trustees.  They 
are  considered  as  placed  under  the  influence  of  men  who 
have  naturally  acquired  a  mastery  over  them.  Every 
deviation  from  the  terms  of  the  common  shipping  paper, 
(which  stands  upon  the  general  doctrines  of  maritime 


*  4  EasVs  Rep.  546. 

••  Willard  v.  Dorr,  3  Mason,  161 
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law,)  is  rigidly  inspected ;  and  if  additional  burdens  or 
sacrifices  are  imposed  upon  the  seamen  without  adexyiaie 
remuneration,  the  courts  will  interfere,  and  moderate  or 
annul  the  stipulation.*  It  has,  accordingly,  under  the 
influence  of  these  just  and  humane  considerations,  been 
held,  that  an  additional  clause  to  the  shipping  articles, 
by  which  the  seamen  engaged  to  pay /or  all  medicines^  arid 
medical  aid,fwrthor  than  tlie  medical  chest  afforded^  was  void, 
as  being  grossly  inequitable,  and  contrary  to  the  policy 
of  the  act  of  Congress.**  It  has  likewise  been  decided, 
that  a  stipulation  that  the  wages  of  the  seamen,  earned 
in  the  intermediate  periods,  should  depend  upon  the 
ultimate  successful  termination  of  a  long  and  divided 

voyage,  was  inoperative  and  void.*^ 
♦194        *Mariners  axe  bound  to  contribute  out  of  their 

wages  for  embezzlements  of  the  cargo,  or  injuries 
produced  by  the  misconduct  of  any  of  the  crew.  But 
tlie  circumstances  must  be  such  as  to  fix  the  wrong  upon 
some  of  the  crew ;  and  then,  if  the  individual  be  unknown, 
those  of  the  crew,  upon  whom  the  presumption  of  guilt 
rests,  stand  as  sureties  for  each  other,  and  they  must 
contribute  ratably  to  the  loss.     Some  of  the  cases  in  the 


»  The  Minerva,  1  Hagg.  Adm.  Rep.  347.  The  George  Home,  ibid.  370. 
Sliippiiig  articles  are  only  conclusive  as  to  the  amount  of  wages  and  tiie 
voyage.  On  all  collateral  points  the  courts  of  admiralty  will  consider  how 
far  the  stipulations  in  regard  to  tlic  seamen  are  reasonable  and  just.  The 
Prince  Frederick,  2  ihid.  394. 

^  Harden  v.  Gordon,  2  Mason's  Rep.  541. 

c  The  Juliana,  2  DodsotCs  Adm,  Rep.  504.  See,  also,  to  the  same  effect, 
Judge  Winchester's  decision  in  the  District  Court  of  Maryland,  in  1  Peters* 
Adm.  Rep.  187.  note.  Mellett  t.  Stephenson,  in  Mass.  1800,  cited  in  AbboU 
on  Sfuppingy  490.,  ^mer.  edition,  1810.  The  decision  of  Lord  Stowell,  in  the 
Juliana,  is  made  with  great  force  and  spirit.  He  took  a  wide  view  of  the 
subject,  and  concluded  on  the  authority  of  tlie  court  of  admiralty,  of  the 
court  of  chancery,  and  of  tlie  courts  of  common  law,  that  where  a  voyage 
^vas  divided  by  various  ports  of  delivery,  a  proportional  claim  for  wages 
attached  at  each  of  such  ports;  and  that  all  attempts  to  evade  or  invade 
tiiat  title,  by  renunciations  obtained  from  the  mariners  without  any  con- 
sideration, by  collateral  bonds,  or  by  contracts  inserted  in  the  body  of  tlie 
shipping  articles,  were  ineffectual  and  void. 
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books  have  established  a  genenil  contribution  from  all 
the  crew  for  such'  embezzlements,  even  when  some  of 
them  were*in  a  situation  to  repel  every  presumption  of 
guilt ;  but  neither  public  policy,  nor  principles  of  justice, 
extend  the  contribution  or  forfeiture  of  waires  for  such 
•  embezzlements,  beyond  the  parties  immediately  in  delicto. 
This  just  limitation  of  the  rule  was  approved  of  bj'-  the 
English  Court  of  C.  B.  in  Thompson  v.  Collm^,^  in  their 
construction  of  the  clause  in  the  usual  shipping  articles, 
inserted  to  enforce  this  regulation  of  the  marine  law.  It 
WJis  also  adopted  by  the  Supreme  Court  of  New- York, 
in  Lewis  v.  Davis,^  and  afterwards  ably  and  thoroughly 
vindicated,  even  against  the  high  autliority  of  Valin^by 
the  Circuit  Court  of  the  United  States  for  the  district  of 
Massachusetts,  in  the  case  of  Sjyurr  v.  Pearson/^  The 
doctrine  of  that  case  is  so  moral  and  so  just,  that  it  may 
be  said  to  rest  on  immovable  foundations.  The  substance 
of  it  is,  that  where  the  embezzlement  has  ctrisen  from  the 
fault,  fraud,  connivance,  or  negligence,  of  any  of  the  crew, 
they  aie  bound  to  contribute  to  the  reparation 
♦of  the  loss,  in  proportion  to  their  wages.  If  the  •195 
embezzlement  be  fixed  on  any  individual,  he  is 
solely  responsible ;  and  where  it  was  made  by  the  crew, 
but  the  particular  offender  is  unlmown,  and  from  the 
circumstances  of  the  case,  strong  presumptions  of  guilt 
apply  to  the  whole  crew,  all  must  contribute.  Where  % 
no  reasonable  presumption  is  shown  against  their  inno- 
cence, the  loss  must  be  borne  exclusively  by  the  owner 
or  master.  In  no  case  are  the  innocent  part  of  the  crew 
to  contribute  for  the  misdemeanours  of  the  guilty ;  and 
in  a  case  of  uncertainty,  the  burden  of  the  proof  of 
innocence  does  not  rest  on  the  crew,  but  the  guilt  of  the 
parties  is  to  be  established  beyond  all  reasonable  doubt, 
before  the  contribution  can  be  demanded. 


^  3  Johns.  Rep.  17. 
"^  1  Mason* »  Rep.  104. 
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In  case  of  shipwreck,  and  there  be  relics  or  materials 
of  the  ship  saved,  many  of  the  old  ordinances^  as  well  as 
the  new  commercial  code  of  France,  aUow  a  compensa- 
tion to  the  seamen,  out  of  the  remains  which  they  had  by 
their  exertions,  or  as  salvors,  contributed  to  preserved 
There  were  no  English  decisions  on  the  point,  when  Lord 
Tenterden  published  the  third  edition  of  his  work  ;^  but 
some  of  the  decisions  in  this  countiy  seem  to  consider  the 
savings  of  the  wreck  as  being  bound  for  the  arrears  of  the 
seamen's  wages,  and  for  their  expenses  home  ;  and  Lord 
Stowell  has,  since  the  Pennsylvania  decisions,  allowed 
to  the  seamen,  by  whose  exertions  part  of  a  vessel  had 
been  saved,  the  payment  of  their  wages,  as  far  as  tho> 
fragments  of  the  materials  would  form  a  fund,  although 
there  was  no  freight  earned  by  the  owners.*^     But  in  such 

cases  where  the  voyage  is  broken  up  by  vis  major^ 
*196     ♦and  no  freight  earned,  no  wages,  eo  nomine,  are 

due .;  and  the  equitable  claim  which  seamen  may 
have  upon  the  remains  of  the  wreck,  is  rather  a  claim  for 
salvage,  and  seems  to  be  incorrectly  denominated  in  the 
books  a  title  to  wages.  Wages,  in  such  cases,  would  be 
contrary  to  the  great  principle  in  marine  law,  that  freight 
is  the  mother  of  wages,  and  the  safety  of  the  ship  the 
mother  of  freight.**  If,  however,  the  seamen  abandon  the 
wreck  of  a  ship  as  being  a  hopeless  case,  and  without  the 
intention  of  returning  to  possess  and  save  it,  they  lose 
their  lien  or  privilege  for  any  equitable  compensation, 
whether  as  wages  or  salvage.  Their  claim  is  extinguish- 
ed, and  though  other  persons  may  possess  the  property 


»  The  Lavs^f  Oleran,  art.  3.,  of  Ulshuif,  art.  J5.,  thr  HanseatU  Ord.  art. 
44  the  Ord.  of  PhUip  11.  tit.  Arcra^e,  art.  12.,  the  Ord.  of  Rotterdam,  an. 
219  and  tho  French  Ord.  of  the  Marine,  liv.  3.  tit.  4.,  des  Layers  dcs  Matdots, 
art.  y.     Codf,de  Commerce,  i\r\.2^^^.  . 

b  Ahltott  on  Shipping,  part  4.  rh.  2.  sec.  6. 

9  •iJ^.^r*'^""';-^  f ^^"-  ^'''"-  '^'P-  -'^-     ^  ^^'^^^'  ^^«'  ^'P'  54.  195. 
2  ibid.  428.     Frothinrrham  r.  Prince,  3  Mass.  Rep.  563. 

J  Dunnett  v.  ToMiha<ron,  3  Johns,  Rep.  154.     The  Saratoga,  2  GMisan 
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which  had  become  derelict,  it  belongs  to  the  original 
owner,  burdened  with  their  claim  for  salvage.* 

By  the  act  of  Congress,**  one  third  of  the  seamen's 
wages  is  due  at  every  port  where  the  ship  unlades  and 
delivers  her  cargo,  unless  there  be  an  express  stipulation 
to  the  contrary  ;  and  when  the  voyage  is  ended,  and  the 
cargo  or  ballast  fully  discharged,  the  wages  arc  due,  and 
if  not  paid  within  ten  days  thereafter,  admiralty  process 
may  be  instituted.*^  But  there  is  no  fixed  period  of  time 
by  the  marine  law,  within  which  mariners  must  proceed 
to  enforce  their  lien  for  wages.  It  does  not,  like  other 
liens,  depend  upon  possession.  Seamen's  wages  are 
hardly  earned,  and  hable  to  many  contingencies,  by 
which  they  may  be  entirely  lost,  without  any  fault  on 
their  part*  Few  claims  are  more  highly  favoured  and 
protected  by  law,  and  when  due,  the  vessel,  owners,  and 
master,  are  all  liable  for  the  payment  of  them.  The 
seamen  need  not  libel  the  vessel  at  the  intermediate  port 
where  they  are  discharged.  They  may  disre- 
gard bottomry  bonds,  and  pursue  their  lien  for  *wa-  •lO? 
ges  afterwards,  even  against  a  subsequent  hwia 
fide  purchaser.  It  follows  the  ship  and  its  proceeds,  into 
whose  hands  soever  they  may  come  by  title  or  purchase. 
Their  demand  for  wages  takes  precedence  of  bottomry 
bonds,  and  is  preferred  to  all  other  demands,  for  the 
same  reason  that  the  last  bottomry  bond  is  preferred  to 


^  Lewis  V.  The  Elizabeth  and  Jane,  District  Court  of  Maine,  Aiti,  Jurist^ 
No.  13. 

•>  Aa  of  Congress,  20th  July,  1790,  ch.  29.-8ec.  6. 

^  The  law  /of  England,  in  ordinary  cases,  requires  tlie  mariner  to  stay  by 
the  ship  till  the  discharge  of  tlie  cargo,  when  the  other  party  has  done  no- 
thing to  supersede  the  existing  contract.  A  spontaneous  deviation  of  im- 
portance, will  entitle  the  seamen  to  their  discharge ;  but  by  the  Danish  and 
Dutch  Marine  Codes,  though  t^c  master  enlarges  or  alters  the  vojrage,  he' 
may  compel  the  seamen  to  remain  in  the  service,  on  a  reasonable  addition 
to  their  wages.  This  is  not  tlic  English  law.  Jacobsm's  Sea  LawSj  142. 
InstiUUesof  the LatDS  of  HolUndf by  Vander Linden. (t/29  The  Cambridge, 
2  Hogg.  Adm.  Hep.  245,  246. 

Vol.  hi.  27 
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those  of  a  prior  date.  Their  claim  is  a  sacred  lien,  and 
as  long  as  a  single  plank  of  the  ship  remains,  the  sailor 
is  entitled,  as  against  all  other  persons,  to  the  proceeds, 
as  a  security  for  his  wages.*  The  seamen's  lien  exists 
to  the  extent  of  the  whole  compensation  due  them.  There 
is  no  difference  between  the  case  of  a  vessel  seized 
abroad  and  restored  in  specie  or  in  value :  the  lien  re- 
attaches to  the  thing,  and  to  whatever  is  substituted  for  it. 
This  is  not  only  a  principle  of  the  admiralty,  but  it  is 
found  incorporated  into  the  doctrines  of  the  courts  of 
common  law.**  In  the  French  law,  the  seamen's  lien 
upon  the  vessel  is  extinguished  after  a  sale,  and  a  voyage, 
in  the,  name,  and  at  the  risk  of  the  purchaser ;  and  the 
preference  of  the  seamen's  claim  is  confined  to  the  wages 

of  the  seamen  employed  in  the  last  voyage.*^ 
•198         ♦Desertion  from  the  ship  without  just  cause,  or 

the  justifiable  discharge  of  a  Seaman  by  the  mas- 
ter, for  bad  conduct,  will  work  a  forfeiture  of  the  wages 

: J 

»  Madonna  Dldra,  1  Dodson's  Rep.  37.  Sydney  Cove,  2  ihid.  11.  The 
Ship  Mary,  1  Paynt^s  Rep.  180.  Sheppard  v.  Taylor,  5  POer^  U.  S.  R^, 
675. 

•»  Sheppard  v.  Taylor,  5  Peters^  U.  S.  Rep.  675. 

^  Ord  de  la  Mar.  tit.  De  la  Saisie  des  NavireSf  art.  16.  De  VEngagemaU, 
art.  19.  Code  de  Commerce^  art.  191.  193.  The  commercial  code  of 
Napoleon  settles  the  order  and  rights  of  privileged  debts,  much  more  fully 
and  precisely  than  the  marine  ordinance  of  Louis  XIV. ;  and  this  priority 
in  favour  of  seamen's  wages  pervades  both  the  maritime  ordinances.  The 
venerable  code  of  the  Consolato  del  MarCj  ch.  138.,  expressed  itself  on  this 
subject  w^ith  the  energy* of  Lord  Stowell,  when  it  declared,  that  mariners 
must  be  paid  before  all  mankind,  and  that  if  only  a  singlenail  of  the  ship  toas 
lefit  they  were  entitled  to  it.  (  ConsuUu  de  la  Mer,  par  Boucher ,  torn.  ii.  205. 
See,  also,  Cleirac  upon  the  Judgments  of  Oleron,  art.  8.  n.  31.,  and  Bdklay 
Patyj.  Cours  de  Droit  Com.  tom.  i.  115.)  The  preference  given  to  seamen 
for  their  wages,  over  all  other  claims,  upon  the  ship  and  freight,  is  the  uni* 
versal  law  of  maritime  Europe.  The  wages  of  seamen  are  a  lien  on  the 
vessel  and  freight,  and  even  on  the  cargo  to  the  amomU  of  the  freight  due  upon  it* 
The  master  has  his  lien  on  the  cargo  for  his  freight.  The  cargo  is  hypothe- 
cated for  the  freight,  and  the  freight  is  hypothecated  for  the  seamen's  wages. 
The  lien  on  the  freight  is  not  taken  away  by  the  statute  of  the  United  States, 
allowing  to  seamen  process  against  the  vessel.  See,  Poland  r.  The  Brig 
Spartan,  in  the  District  Court  of  Maine,  Am,  Jurist,  No.  5.  40.,  wher«  the 
question  as  to  the  extent  of  the  lien  of  seamen  for  their  wages,  is  learnedly 
discussed    ^ 
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previously  earned  ;  and  this  is  a  rule  of  justice,  and  of 
policy,  which  generally  pervades  the  ordinances  of  the 
maritime  nations.     By  the  English  statute  law,*  and 
by  the  act  of  Congress,**  desertion  is  accompanied  with  a 
forfeiture  of  all  the  wages  that  are  due  ;  and  whatever 
unjustifiable  conduct  will  warrant  the  act  of  the  master 
in  discharging  a  seaman  during  the  voyage,  will  equally 
deprive  the  seaman  of  his  wages.     But  the  forfeiture  is 
saved  if  the  seaman  repents,  makes  compensation,  or 
offer  of  amends,  and  is  restored  to  his  dutv.      Public 
policy  and  private  justice  here   move  together,  and  the 
maritime  ordinances  unite  in  this  conclusion.     The  mas- 
ter has  power  to  remit  a  forfeiture,  and  the  penalty  of 
forfeiture  is  not  applied  to  slight  faults,  either  of  neglect 
or  disobedience.     There  must  be,  either  an  habitual  ne- 
glect, or  disobedience,  or  drunkenness,*^  or  else  a  single 
act  of  gross  dishonesty,   or  some  other  act  of  a  heinous 
and  aggravated  nature,  to  justify  the  discharging  a  sea- 
man in  a  foreign  port,  or  the  forfeiture  of  wages ;  nor 
will  the  admiralty  courts;  except  in  cases  of  great  atro- 
city, visit  the  offences  of  seamen  with  the  cumulated  load 
of  forfeiture  of  wages  and  compensation  in  damages. 
They  stop  at  the  forfeiture  of  the  wages  antecedently 
earned,  and  in  the  application  of  the  forfeiture,  the 
advance  wages  are  made  a  charge  on  the  *forfeited    'lOQ 
wages,  but  the  hospital  money  is  apportioned  rata- 
bly on  the  wages  for  the  whole  voyage.      In  these  regu- 
lations the  moderation  of  the  courts,  and  the  solicitude 
which  the  peculiar  condition  and  character  of  seamen 
excite,  are  equally  manifest.'*  So,  if  the  seaman  quits  the 


•  11  and  12  Wiiliam  III.  c.  7.,  and  2  George  IL  c.  36.  See,  alao,  The 
Jupiter,  2  Ht^.  Adm.  Rep.  221. 

^  AUof  Congress,  20th  July,  1790j  eh.  29.  sec  2.  B.  ^ 

*^  Lady  Campbell,  2  Hagg.  Adm,  Rep,  5.    The  Malta,  ibid.  1G8. 

*  Whilton  V.  The  Brig  Commerce,  1  PeUrs'  Adm.  Rep.  160.  Thorne  r. 
White,  ibid.  175.  Relf  v.  The  Maria,  ibid,  186.  The  Ship  Mentor,  4 
Maton's  Rep.  84. 102.  The  Malta,  2  Hagg.  Adm.  Rep.  159.  The  Susan, 
ibid.  229.  note.  Hutchinson  v.  Combs,  District  Court  of  Maine,  Am.  Jurist. 
No.  13. 
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ship  involuntanly,  or  is  driven  ashore  by  reason  of  cruel 
usage  and  for  personal  safety,  the  wages  are  not  forfeited/ 
On  the  other  hand,  it  is  the  duty  of  the  seamen  to  abide 
by  the  vessel  as  long  as  reasonable  hope  remains,  and  if 
they  desert  the  ship  under  circumstances  of  danger  or 
distress  from  perils  of  the  sea,  when  their  presence  and 
exertions  might  have  prevented  damage,  or  restored  the 
ship  to  safety,  they  forfeit  their  wages,  and  are  answer- 
able in  damages.**  And  even  when  a  seaman  might  well 
have  been  dischargied  in  the  course  of  the  voyage,  for 
gross  misbehaviour,  if  the  master  j*efuses  to  discharge 
him,  and  leaves  him  in  imprisonment  abroad,  he  will, 
in  that  case,  be  entitled  to  his  wages  until  his  return  to 
the  United  States,  after  deducting  from  the  claim  his  time 
of  imprisonment/ 


•  Limland  r.  Stephens,  3  Esp.  N.  P.  Rep,  269. 

*>  Sims  V.  Mariners,  1  Peters^  Adm.  Rep,  395. 

(^  Buck  V,  Lione,  12  Serg.  Sf  Raidtj  266.    In  the  examination  of  the  man-  t 

time  law  concerning  seamen,  I  have  been  led  to  consult,  very  frequently, 
the  admiralty  decbions  in  the  DistrictCourtofPennsylvania,  and  I  feel  un- 
willing to  take  my  leave  of  this  branch  of  the  subject,  without  expressing 
my  grateful  sense  of  the  obligation  which  the  profession,  and  the  country 
at  large,  are  under,  to  the  venerable  author  of  those  decisions.  They 
discover  a  familiar  acquaintance  with  the  maritime  ordinances  of  con- 
tinental Europe,  those  abundant  fountains  of  all  modern  nautical  juris- 
prudence. They  have  investigated  the  sound  principles  which  those  or- 
dinances contain,  in  a  spirit  of  free  and  liberal  inquiry ;  and  they  have 
uniformly  discussed  the  rights  and  claims  of  mariners,  under  die  influence 
of  a  keen  sense  of  justice,  a  strong  feeling  of  humanity,  and  an  elevated 
tone  of  moral  sen^imenf, 


^ 


LECTURE  XLVn. 


I 


OF   THE    CONTRACT   OF   AFFREIGHTMENT. 


(1.)  Of  the  charter  party. 

A  charter  party  is  a  contract  of  affreightment  in  writing, 
by  which  the  owner  of  a  ship  lets  the  whole,  or  a  part  of 
her,  to  a  merchant,  for  the  conveyance  of  goods,  on  a  par- 
ticular voyage,  in  consideration  of  the  payment  of  freight. 

All  contracts  under  seal  were  anciently  called  charters, 
and  they  used  to  be  divided  into  two  parts,  and  each 
party  interested  took  one,  and  this  was  the  meaning  of 
the  charta  partita.  It  was  a  deed  or  writing  divided, 
consisting  of  two  parts,  like  an  indenture  at  common  law.* 
Lord  Mansfield  observed,  that  the  charter  party  was  an 
old  informal  instrument,  and  by  the  introduction  of  dif- 
ferent clauses  at  different 'times,  it  was  inaccurate,  and 
sometimes  contradictory.  But  this  defect  has  been  sup- 
plied, by  giving  it,  as  mercantile  contracts  usually  receive, 
a  liberal  construction,  in  furtherance  of  the  real  intention 
and  tlie  usage  of  trade. 


"^  •  BuOer,  n.  138.  to  lib.  3.  Co.  Litt.    Potfner's  Charter  Party,  hj  Ctaldng, 

^  n.  1.     Valines  Com.  torn.  i.  617.    The  translation  of  Pothier's  Treatises  on 

Maritime  Contracts,  by  Mr.  Gushing,  and  publialicd  at  Boston  in  1821,  is 
neat  and  accurate,  and  tlie  notes  which  are  added  to  the  volume,  are  highly 
creditable  to  the  industry  and  learning  of  the  autlior.  It  would  contribute 
greatly  to  tlie  circulation  and  cultivation  of  maritime  law  in  this  country,  if 
some  other  treatises  of  Pothier,  and  also,  the  Commentaries  of  Valin,  could 
appear  in  An  English  dress. 
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This  mercantile  lease  of  a  ship  describes  the  parties, 
the  ship,  and  the  voyage,  and  contains,  on  the  part 
of  the  owncr^  a  stipulation ,  as  to  sea-worthiness,  and 
as  to  the  promptitude  with  which  the  vessel  shall 
receive  the  cargo,  and  perform  the  voyage  ;  and  the 
exception  of  such  perils  of  the  sea  for  which  the  master 
and  ship  owners  do  not  mean  to  be  responsible.  On  the 
part  of  the  freighter,  it  contains  a  stipulation  to  load  and 
unload  within  a  given  time,  with  an  allowance  of  so  many 
lay,  or  running  days,  for  loading  and  unloading  the  cargo, 
and  the  rate  and  times  of  pa5^ment  of  the  freight,  and  rate 
of  demurrage  beyond  the  allotted  days." 

When  the  goods  of  several  merchants,  unconnected 
with  each  other,  are  laden  on  board,  without  any  par- 
ticular contract  of  affreightment  with  any  individual  for 
the  entire  ship,  the  vessel  is  called  Sigmeral  ship,  because 
open  to  all  merchants ;  but  when  one  or  more  merchants 
contract  for  the  ship  exclusively,  it  is  said  to  be  a  char^ 
tered  ship.  The  sliip  may  be  let  in  whole,  or  in  part, 
and  either  for  such  a  quantity  of  goods  by  weight,  or  for 
so  much  space  in  the  ship,  which  is  letting  the  ship  by 
the  ton.  She  may  also  be  hired  for  a  gross  sum  as  freight 
for  the  voyage,  or  for  a  particular  sum  by  the  month,  or 
any  other  determinate  period,  or  for  a  certain  sum  for 
eveiy  ton,  cask,  or  bale  oP^oods  put  on  board;  and 
when  the  ship  is  let  by  the  month,  the  time  does  not 
begin  to  run  until  the  ship  breaks  ground,  unless  it  be 
otherwise  agreed.**  The  merchant  who  hires  a  ship^ 
may  either  lade  it  with  his  own  goods,  or  wholly  underlet 
it,  upon  his  own  terms ;  and  if  no  certain  freight  be 
stipulated,  the  owner  w^ill  be  entitled  to  recover,  upon  a 
quantum  meruit^  as  much  freight  as  is  usual  under  the  like 
circumstances,  at  the  time  and  place  of  the  shipment.*^ 


•  AliiOtt  on  Shipping,  part  3.  ch.  1.  sec.  6. 

*  Peihierf  CharU  Parties  No.  4.    Ahhott  on  Shippi$igf  part  3.  ch.  1 .  sec.  3. 
«  PotkieTf  Urid.  No.  8.    Abbott  on  Shipping,  part  3.  ch.  1.  s€c.  4.    Hunter 

9.  Fry,  2  Bamw.  8f  Aid.  421. 
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It  is  the  duty  of  the  owner  of  the  ship,  not  only 
to  see  that  she  is  duly  equipped,  and  in  a  suitable 
condition  to  perform  the  voyage,  but  he  is  bound  to 
keep  her  in  that  condition  throughout  the  voyage, 
unless  he  be  prevented  by  perils  of  the  sea."  If,  in 
consequence  of  a  failure  in  the  due  equipment  of  the 
vessel,  the  charterer  does  not  use  her,  he  is  not  bound  to 
pay  any  freight;  but  if  he  actually  employs  her,  he 
must  pay  the  freight,  though  he  has  his  remedy  on  the 
charter  party  for  damages  sustained,  by  reason  of  the 
deficiency  of  the  vessel  in  her  equipment.**  The 
freighter  is  bound  on  his  part  not  to  detain  the  ship 
beyond  the  stipulated  or  usual  time,  to  load,  or  to  deliver 
the  cargo,  or  to  sail.  The  extra  dnys  beyond  the  lay  days, 
(being  the  days  allowed  to  load  and  unload  the  cargo,) 
are  called  days  of  demurrage;  and  that  term  is  likewise 
applied  to  the  payment  for  such  delay,  and  it  may  be- 
come due  either  by  the  ship's  detention,  for  the  purpose 
of  loading  or  unloading  the  cargo,  either  before,  or  during, 
or  after  the  voyage,  or  in  waiting  for  convoy.*'  If  the 
claim  for  demurrage  rests  on  express  contract,  it  is 
strictly  enforced,  as  where  the  running  days  for  deliver- 
ing the  cargo  under  the  bill  of  lading  had  expired,  even 
though  the  consignee  was  prevented  from  clearing  the 
vessel  of  the  goods  by  the  default  of  others.** 

The  old  and  tlie  new  French  codes   of  commerce 
require  the  charter  party  to  be  in  writing,  though  Valin 
holds  that  the  contract,  if  by  parol,  would  be 
equally  valid  and  binding.*     *Li  the  English  law,     •204 
the  hiring  of  ships  without  writing  is  undoubtedly 


*  Putnam  v.  Wood,  3  Mass.  Rep.  481. 

*  Havelock  v.  Geddes,  10  EasCs  Rep.  555. 

*  Lawes  on  Charier  Partir^,  130. 

*  Leer  c.  Yates,  3  Taunton,  387.  Hiirnian  v.  Gandolph,  1  Holt^s  N,  P, 
35.  The  argument  is  fairly  stated,  and  this  rigorous  rule  ably  vindicated, 
by  Mr.  Holt,  in  a  note  to  the  ca.se  lust  referred  to,  and  that  note  was  afler- 
wards  transferred  to  his  Treatise  on  Shipping,  vol.  ii.  17.  note. 

*  Ord.  rfr  la  Mar.  liv.  3.  tit.  dps  Charte  Parties,  art.  1..  and  yalin^s  Com. 
ikid.     Code  do  Commerce  art.  '27 o. 
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valid ;  but  it  would  be  a  very  loose  and  dangerous 
practice,  at  least  in  respect  to  foreign  voyages.  In  the 
river  and  coasting  trade,  there  is  less  formality  and  less 
necessity  for  it ;  and  the  contract  is,  no  doubt,  frequently 
without  the  evidence  of  deed  or  writing.* 

If  either  party  be  not  ready  by  the  time  appointed  for 
loading  the  ship,  the  other  party,  if  he  be  the  charterer, 
may  seek  another  ship,  or  if  he  be  the  owner,  another 
cargo*  This  right  arises  from  the  necessity  of  precision 
and  punctuality  in  all  maritime  transactions-  By  a  very 
short  delay,  the  proper  season  may  be  lost,  or  the  object 
of  the  voyage  defeated.  And  if  the  ship  be  loaded  only 
in  part,  and  she  be  hii:ed  exclusively  for  the  voyage,  and 
to  take  in  a  cargo  at  certain  specified  rates,  the  freighter 
is  entitled  to  the  full  enjoyment  of  the  ship  ;  for  he  is 
answerable  to  the  owner  for  freight,  not  only  for  the 
cargo  actusdly  put  on  board,  but  for  what  the  vessel 
could  have  taken,  had  a  full  cargo  been  furnished.**  The 
master  has  no  right  to  complete  the  lading  with  the 
goods  of  other  persons,  without  the  consent  of  the  char- 
terer; and  if  he  grants  that  permission,  the  master  must 
accoimt  to  him  for  the  freight.  He  has  no  right  to  com- 
plain, if  the  charterer  refuses  to  grant  the"  permission,  or 
complete  the  lading,  provided  he  has  cargo  enough  to 
secure  his  freight.  This  was  the  regulation  of  the  French 
ordinance,  and  it  has  been  adopted  into, the  new  code.*^ 
By  the  contract  the  owner  is  bound  to  see  that  the  ship 
be   seaworthy,  which  means  that  she  must  be  tight, 

staunch,  and  strong,  well  furnished,  manned,  vie- 
♦205     tualled,  and,  in  all  *respects,  equipped  in  the 

usual  manner,  for  the  merchant  service  in  such  a 


*  MoUoHf  de  Jure  Mar.  b.  2.  ch.  4.  sec.  3.  Sinitii  v.  ShepFicrd,  cited  in 
Abbott  an  Skipping,  part  3.  ch.  4.  sec.  1.     Boulay  Paly,  torn.  ii.  2G8,  269. 

^  Duffie  V.  Hayes,  15  Johns.  Rep.  327. 

c  Ord.  du  Fret.  art.  2.  Pothier,  CharU  Parik,  n.  20,  21,  22.  24,  25.  Code 
de  Commerce-,  n.  287. 


Lee.  XLVIL]  OF  PERSONAL  PROPERTY.  205 

trade.     The  ship  must  be  fit  and  competent  for  the  sort 
of  cargo  and  the   particular  service  for  which  she  "is 
engaged.     If  there  should  be  a  latent  defect  in  the  ves- 
sel, unknown  to  the  owner,  and  undiscoverable  upon 
examination,  yet  the  better  opinion  is,  that  the  owner 
must  answer  for  the  damage  occasioned  by  the  defect. 
It  is  an  imphed  warranty  in  the  contract,  that  the  ship 
be  sufficient  for  the  voyage,  and  the  owner,  like  a  com- 
,  mon  carrier,  is  an  insurer  against  every  thing  but  the 
excepted  perils.'     To  this  head  of  seaworthiness,  may 
be  referred  the  owner's  obligation  to  see  that  the  ship 
is  furnished  with  all  the  requisite  papers  according  to  the 
kws  of  the  country  to  which  she  belongs,  and  according 
to  treaties,  and"  the  law  of  nations.     Such  documents 
are  necessary  to  secure  the  vessel  from  disturbance  at 
home,  on  the  high  seas,  and  in  foreign  ports.^    If  the 
charter  party  contains  any  stipulation  on  the  part  of  the 
owner  to  keep  the  ship  in  good  order  during  the  voyage, 
the  entire  expense  of  the  repairs  requisite  in  the   course 
of  the  voyage,  are  then  to  be  borne  by  the  owner, 
and  are  not,  in  that  case,  the  *subject  of  general     *206 
average  or  contribution.*  But  the  owner  does  not 
insure  the  cargo  against  the  perils  of  the  sea.     He  is 
answerable  for  his  own  fault,  or  negligence,  or  those  of 


•  Lyon  V.  Mells,  5  EasVs  Rep.  428.  Putnam  ».  Wood,  3  Sfyss,  Rep.  481. 
Silva  V.  Low,  1  Johns.  Cas.  134.*  Whitall  v.  The  Brig  William  Henry,  4 
MUhr's  Loms.  Rep,  223.  Ord.  de  la  Mar.  liv.  3.  tit.  3.  Du  Fret,  art  12 
Pothier,  Charte  Pariie,  No.  27.  Valines  Com.  h.  t.  says,  (and  in  this  he 
agrees  with  the  English  law,)  that  the  owner  is  answerable,  on  his  contract, 
for  latent  defects,  even  though  the  ship  had  been  previously  visited  by 
experienced  shipwrights,  and  the  defect  had  escaped  detection ;  though 
Pothier  {CharU  Partie,  n.  30.)  dissents  from  this  opinion  of  Valin,  so  far 
as  it  relates  to  latent  defects  unknown  to  the  owner. 

»>  Abbott  on  Shippings  part  3.  ch.  3.  sec.  4.  Baring  v.  The  Royal  Evhange 
Assurance  Company,  5  EasVs  Rep.  99.  The  same  v.  Christie,  ibid.  398.  Ba- 
ring V.  Claggett,  3  Bos.  Sf  PuU.  201.  Lothian  v.  Henderson,  ibid.  499.  Ord. 
dela  Mar.  liv.  3.  tit.  1.  CharU  Parties,  art.  10.  Valines  Com.  h.  t.  The 
ahip  must  be  provided  with  a  bill  of  health  when  it  is  requisite  at  the  port 
«f  destination.     Levy  r.  Costerton,  4  Campb.  3?9. 

*  Jackson  v.  Charnock,  8  Term  Rep.  509. 

Vol.  ni.  28 
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his  agents,  and  for  defects  in  the  ship,  or  her  equipment, 
and  generally,  as  a  common  carrier,  he  is  answerable  for 
all  losses  other  than  what  arise  from  the  excepted  cases 
of  the  act  of  God,  and  public  enemies.*  The  responsi- 
bility of  the  owner  begins  where  that  of  the  wharfinger 
ends,  and  when  the  goods  are  delivered  to  some  accredit- 
ed person  on  board  the  ship.^  The  cargo  must  be  taken 
on  board  with  care  and  skill,  and  be  properly  stowed, 
and  the  contract  by  the  bill  of  lading  imports  that  the 
goods  are  to  be  safely  stowed  under  deck,  and  if  they 
are  stowed  on  deck  without  the  consent  of  the  shipper,  or 
without  the  sanction  of  custom,  they  are  at  the  risk  of  the 
master,  and  he  and  the  owners  of  the  vessel  would  not 
be  protected  from  liabihty  for  their  loss  by  the  exception 
in  the  bill  of  lading  of  the  dangers  of  the  seas.^  If  the 
ship  had  been  advertised  by  the  agent  of  the  owner  for 
freight  as  a  general  ship,  and  the  notice  had  stated  that 
she  was  to  sail  with  convoy,  this  w^ould  amount  to  an 
engagement  to  that  effect ;  and  if  she  sails  without  con- 
voy, and  be  lost,  the  owner  becomes  answerable  to  the 
shipper  in  damages,  for  the  breach  of  that  represen- 
tation.^ 

(2.)  Of  the  bill  of  lading. 

In  execution  of  the  contract  of  charter  party,  the 
master  of  the  ship  signs  a  bill  of  lading,  which  is  an 
acknowledgment  of  the  receipt  of  the  goods  on  board, 
and  of  the  conveyance  of  them  which  he  assumes.  The 
biU  of  lading  contains  the  quantity  and  marks  of 
•207  the  merchandise,  the  names  of  the  ♦shipper  and 
consignee,  the  places  of  departure  and  discharge, 


•  See  vol.  ii.  5f)7. 

^  Cobban  v-  Oownc,  5  Esp.  iV.  P.  Rep.  41. 

«  Crane  v.  The  Rt>bccra,  U.  S.  District  Court  for  Maine,  1831.  Am. 
Jurist,  No.  11.  Barber  tj.  Brace,  3  Conn.  Rep.  9.  Dorsey  r.  Smith,  4 
Miller's  Louis.  Rep.  211. 

^  Runguist  V.  Ditchell,  3  Esp.  N.  P.  Rep.  C4.  Magalliaem  v.  Buslier,  4 
Campb.  54. 
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the  name  of  the  master,  and  of  the  ship,  with  the  price 
of  the  freight.  The  charter  party  is  the  contract  for  the 
hire  of  the  ship,  and  the  bill  of  lading  for  the  convey- 
ance of  the  cargo ;  and  though  it  be  signed  by  the  master^ 
he  does  it  as  agent  for  the  owners,  and  it  is  a  contract 
binding  upon  them.*  By  the  bill  of  lading,  the  master 
engages  as  a  common  carrier  to  carry  and  deliver  the 
goods  to  the  consignee,  or  his  order ;  and,  by  the  common 
law,  owners  were  responsible  for  damages  to  goods  on 
board,  to  the  full  extent  of  the  loss.  But,  in  England, 
by  the  statute  of  53  Geo.  III.  c.  159.,  owners,  and  part 
owners  of  ships,  are  not  liable  beyond  the  value  of  the 
ship  smd  freight,  even  though  the  loss  was  occasioned 
by  the  misconduct  of  the  master,  and  a  part*  owner. 
This  statute  assimilated  the  common  law  of  England  to 
the  maritime  law  of  France,  and  other  commercial 
countries ;  and  the  great  principle  was,  to  limit  the 
responsibility  of  part  owners  to  the  amount  of  their 
respective  capitals  embarked  in  the  ship.  The  value  of 
the  ship  was  to  be  calculated  at  the  time  of  the  loss,  and 
the  freight,  in  the  statute,  means  all  the  freight,  whether 
paid  in  advance  or  not.** 

There  are  commonly  three  bills  of  lading ;  one  for  the 
freighter,  another  for  the  consignee,  factor,  or  agent 
abroaa,  and  a  third  is  usually  kept  by  the  master  for  his 
own  use.  It  is  the  document  and  title  of  the  goods  sent ;  ' 
and,  as  such,  if  it  be  to  order,  or  assigns,  is  transferable 
in  the  market.  The  endorsement  and  delivery  of  it, 
transfers  the  property  in  the  goods  from  the  time  of  the 
delivery.*^     The  bona  fide  holder  of  the  biU  of  lading 


■  Beatres^  Lex  Mcrcator'utf  133.  14*2.  Forgiwon  v,  Cappeau,  6  Hair.  S^ 
Johns.  394. 

•»  Wilson  r.  Dickson,  2  liarnw.  Ss'  Aid.  '2. 

"  S<»c  vol.  ii.  54S — 550.  This  is  also  the  Inw  in  France,  Code  de  Com- 
merce, art.  231.  A  shippinsr  note  of  g^oods  nt  hou  does  not  amount  to  a  bill 
of  lading,  and  it  is  not  endorsable  so  as  to  aflert  a  change  of  property,  and 
nrrcit  the  right  of  stoppage  in  transitu  by  the  consignor.  Akennan  v, 
Humphrey,  1  Carr.  S(  Payne,  53. 
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endorsed  by  the  consignee  is  entitled  to  the  goods,  if  be 

purchased  the  bill  for  a  valuable  consideration. 
•208  *Where  there  are  several  bills  of  lading,  each 
is  a  contract  in  itself  as  to  the  holder  of  it,  but 
the  whole  malce  only  one  contract  as  to  the  master  and 
owners.  If  the  several  parts  of  the  bill  of  lading  be 
endorsed  to  different  persons,  a  competition  may  arise 
for  the  goods ;  and  the  rule  generally  is,  that  if  the  equities 
be  equal,  the  property  passes  by  the  bill  first  endorsed.* 

(3.)  Of  the  carriage  of  the  goods. 

When  the  ship  is  hired,  and  the  cargo  laden  on  board, 
the  duties  of  the  owner,  and  of  his  agent,  the  master, 
arise  in  respect  to  the  commencement,  progress,  and 
termination  of  the  voyage.  Those  duties  are  extremely 
important  to  the  interests  of  commerce,  and  they  have 
been  well  and  accurately  defined  in  the  marine  law.** 


•  Caldwell  v.  Ball,  1  Term  Rep.  205.  1  BelVs  Com.  545.  When  goods 
are  sent  by  a  ship  hired  hy  a  charter  party,  the  bills  of  lading  are  delivered 
by  the  master  to  the  person  by  whom  the  ship  is  chartered.  But  if  they 
are  sent  by  a  general  ship,  employed  as  a  general  carrier,  each  individual 
who  sends  goods  on  board,  receives  a  bill  of  lading  for  the  same. 

>>  The  duties  of  the  captain  are  prescribed  minutely  in  the  French  statute 
codes.  Every  ship  must  be  inspected  by  the  captain,  under  the  forms  pre- 
scribed, before  she  sails,  and  if  he  has  no  such  official  report  of  the  vessel, 
he  becomes  responsible  for  every  accident.  He  must  keep  a  regurar  joiu*- 
nal  of  events  on  the  voyage ;  and  the  ordinances  prescribe  very  sage  regu- 
lations in  case  of  the  death  of  any  seaman  on  board,  touching  his  effects. 
He  must  be  exact  in  providing  the  requisite  ship's  papers  before  he  sails ; 
such  as  the  bill  of  sale,  register,  role  d'equipage,  bill  of  lading,  and  charter 
party,  process  verbal,  clearance  at  the  customs,  and  a  license  to  sail.  He 
must  be  on  board  when  the  vessel  breaks  ground.  He  is  answerable  for 
damages  even  by  cus  fortuity  when  the  goods  were  on  deck,  unless  he  had 
the  consent  of  the  owner  in  writing,  or  it  was  a  coasting  voyage ;  and  if  he 
sails  in  conformity  to  the  regulations  of  the  ordinances,  he  becomes  respon- 
sible for  all  damages,  and  cannot  invoke  the  exception  o^  force  nu^eure, 
when  those  regulations  have  not  been  observed.  (  Ord.  de  la  Mar.  art.  10. 
lit.  Testament,  art.  4.  Ord.  1720.  1739.  1779.  Code  de  Com.  art  224, 225, 
226.  228,  229.  Code  Civil,  art.  59.  86.  1  Emerigon,  374.  Bovlay  Paty, 
torn-  ii>  1 — 35.  The  foreign  marine  ordinances  usually  make  special 
provision  for  the  proper  storage  of  the  cargo.  We  have  seen,  in  th«'^re- 
ceding  part  of  these  lectures,  that  the  master  was  responsible,  as  a  common 
carrier,  for  the  carriage  and  safe  delivery  of  the  goods ;  and  in  the  case  of 
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When  the  voyage  is  ready,  the  master  is  bound  to 
sail  as  soon  as  the  wind  and  tide  permit ;  but  he  ought 
not  to  set  out  in  very  tempestuous  weather."  If,  by  the 
charter  party,  the  ship  was  to  sail  by  a  given  day,  the 
master^  must  do  it,  unless  prevented  by  necessity ;  and 
if  there  be  an  undertaking  to  sail  with  convoy,  he  is 
bound  to  go  to  the  place  of  rendezvous,  and  place  him- 
self under  the  protection  and  control  of  the  convoy,  and 
continue,  as  far  as  possible,  under  that  protection,  during 
its  course.**  He  is  bound,  likewise,  to  obtain  the  requisite 
sailing  instructions  for  the  convoy  f  but  these  covenants 
to  sail  with  the  first  fair  wind,  and  with  convoy,  are  not 
conditions  precedent  to  the  recovery  of  freight,  and  a 
breach  of  them  only  goes  to  the  question  of  damages.* 

The  master  is  bound,  likewise,  to  proceed  to  the  port 
of  delivery  without  delay,  and  without  any  unnecessary 
deviation  from  the  direct  and  usual  course.  If  he  cove- 
nants to  go  to  a  loading  port  by  a  given  time,  he  must 
do  it,  or  abide  the  forfeiture  f  and  if  he  be  forced  by 
perils  out  of  his  regular  course,  he  must  regain  it  with 
as  little  delay  as  possible.  Nothing  but  some  just  and 
necessary  cause,  as  to  avoid  a  storm,  or  pirates,  or 
enemies,  or  to  procure  requisite  supphes  or  repairs,  or 
to  relieve  a  ship  in  distress,  will  justify  a  deviation 
•froni  the  regular  course  of  the  voyage.^    If  he    •SIO 


Sprott  V.  Brown,  in  the  Scottish  courts,  {Bellas  Com.  vol.  i.  557.  note,)  a 
large  mirror  was  shipped  from  London  to  Edinburgh,  in  a  case  marked 
glass f  and  the  master  had  assumed  to  carry  it  safe,  and  it  was  found  broken, 
on  delivery,  without  any  known  cause,  and  the  master  was  held  responsible. 

*  Roceus,  note  56.     Ord.  of  Rotterdam,  art.  128. 

•»  Morley  v.  Bordieu,  Str.  Rep.  1265.  Lilly, «.  Ewer,  Doug.  Rep.  72. 
Jefferies  v.  Legendra,  Carth.  Rep.  216. 

«  Webb  V.  Thomson,  1  Bos.  i  PuU.  5.  Anderson  v.  Pitcher,  .2  Und.  164. 
Victorin  v.  Cleeve,  Str.  Rep.  1250. 

*  Constable  v.  Cloberie,  Palmer's  Rep.  397.  Davidson  ».  Gwynne, 
iZEasVs  Rep.:i81. 

*  Shubrick  V.  Salmond,  3  Burr.  Rep.  1637. 

^  Roccus  on  Jns.  note  52.  Patrick  v.  Ludlow,  3  JaAfu.  Cos.  10.  Poit  v. 
Phcentx  Ins.  Company,  10  Johns.  Rep.  79.  Reade  v.  Com.  Ins.  Company, 
3  ihid.  352.  Suydam  v.  Marine  Ins.  Company,  2  ibid.  138.  Marshall, 
Ch.  J.,  Mason  v.  The  Ship  Blaireau,  2  Craneh's  Rep.  257.  note. 
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deviates  unnecessarily  from  the  ugiial  course,  and  the 
cargo  be  injured  by  tempests  during  the  deviation,  the 
deviation  is  a  sufficiently  proximate  cause  of  the  loss  to 
entitle  the  freighter  to  recover ;  though  if  it  could  be  shown 
that  the  same  loss  not  only  might  but  must  have  happened 
if  there  had  not  been  any  deviation,  the  conclusion  might 
be  otherwise-*  Nor  has  the  captain  any  authority  to 
substitute  another  voyage  in  the  place  of  tlie  one  agreed 
upon  between  his  owners  and  the  freighters  of'the  ship. 
Such  a  power  is  altogether  beyond  the  scope  of  his 
authority  as  master.**  In  cases  of  necessity,  as  where 
the  ship  is  wrecked,  or  otherwise  disabled,  in  the  course 
of  the  voyage,  and  cannot  be  repaired,  or  cannot  under 
the  circumstances  without  too  great  delay  and  expense, 
the  master  may  procure  another  competent  vessel  to 
carry  on  the  cargo  and  save  his  freight.  If  other  means 
to  forward  the  cargo  can  be  procured,  the  master  must 
procure  them,  or  lose  his  freight ;  and  if  he  offers  to  do 
it,  and  the  freighter  will  not  consent,  he  will  then  be  . 
entitled  to  his  full  freight.*^  The  Rhodian  law^  exempted 
the  master  from  his  contract  to  carry  the  goods,  if  the 
ship  became  unnavigable  by  the  perils  of  the  sea.  Faber 
and  Vinnius  were  of  opinion,  that  by  the  Roman  law  the 
master  was  not  bounds  in  such  a  case,  to  seek  another 

ship,  because  the  contract  related  only  to  the 
•211     •ship  that  was  disabled.*     The  laws  of  Oleron, 

and  the  ordinances  of  Wisbuy,  gave  the  povoer  to 
the  master  to  hire  another  vessel,  if  he  chose  to  do  so, 
and  earn  freight;  but  the  marine  ordinance  of  Louis  XIV. 


■  Davia  r.  Garrott,  6  Bingham,  716. 

*»  Burgon  p.  Sliarpe,  2  Camph.  N.  P.  Rep.  529. 

«  MoUoy,  b.  2.  c.  4.  sor.  5.  Oris  wold  v.  New- York  Insurance  Company, 
3  Johns.  Rep.  tWl.  Bradhurst  v.  (Columbian  Insurance  Company,  9 ibid.  37. 
Scfv'^ffelin  r.  Now- York  Insurance  Company,  ibid.  21. 

i^Dig.  14.2.  10.1. 

*  Finnius,  nota>  ad  Com.  Peckii,  ad  Ram  NaiUicam,  294,  295.,  and  Anthtmy 
Faherj  Com',  ad  Pand.y  whom  Vinnius  cites  and  follows. 
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.  declared  it  to  be  tJie  duty  of  the  master  to  hire  another  ship 
in  such  a  case,  if  it  be  in  his  power.*  The  French  jurists 
differ  in  opinion  in  respect  to  the  obligation  of  the  master 
to  hire  another  vessel  to  carry  on  the  cargo,  when  his  own 
becomes  irreparable.  Valin  and  Potliier  contend,  that  the 
master  is  no  further  bound  to  procure  another  vessel,  than 
by  losing  his  freight  fpr  the  entire  voyage  if  he  omits 
to  do  it ;  for,  by  the  contract  of  affreightment,  he  only 
engaged  to  furnish  his  own  vessel,  and  when,  by  the 
perils  of  the  sea,  or  by  some  superior  force,  for  which  he 
is  not  responsible,  he  becomes  unable  to  furnish  it,  all 
that  he  is  bound  to  do,  by  the  principles  of  the  contract, 
is  to  discharge  the  freighter  from  the  freight  for  the  residue 
of  the  voyage.  But  Emerigon  insists,  that  they  are  mis- 
taken in  their  construction  of  the  ordinance,  and  that  the 
master  is  guilty  of  a  breach  of  duty,  if  he  refuses  to  pro- 
cure another  vessel,  and  take  on  the  cargo,  if  it  be  in  his 
power,  and  that  this  duty  results  from  the  nature  of  his 
trust.** 

The  new  French  code  has  followed  the  words  of  the 
ordinance,  and  declared,  that  if  the  vessel  becomes  dis- 
abled, and  the  master  can  have  her  repaired,  the  freighter 
is  bound  to  wait,  or  pay  the  whole  freight;  and  that  if 
the  vessel  cannot  be  repaired,  the  master  is  bound  to  hire 
another,  and  if  he  cannot  hire  another,  the  freight  is  due 
only  in  proportion  to  the  voyage  performed.   Bou- 
lay  Paty,  in  his  commentaries  •on  the  new  code,     *212 
adopts  the  construction  of  Emerigon,  and  holds  his 
reasoning  to  be  conclusive.*    Pardessus  is  also  of  the 
opinion  that  if  the  vessel  in  the  course  of  the  voyage 


■  Jagemens  d'Olcron,  art.  4.  Laics  of  If'isbuy,  nrt.  16.  Ord.  de  la  Mar. 
tit  D»  Fret.  Art  11. 

•»  yalitt,  tit.  Du  Fret.  art.  11.  torn.  i.  6L^.  Pothitr,  Chartc  Partie,  n.  G3. 
Emerigofiy  torn.  i.  4'2H,  429. 

<  Code  de  CommcrcCj  art.  206.  Boulay  Paty^  Cours  de  Droit  Com.  torn.  ii. 
400—405. 


• 
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becomes  unnavigable;  the  master  is  bound,  if  it  be  in  his 
power,  to  procure  another." 

The  English  rule  undoubtedly  is,  that  if  the  ship  be 
disabled  from  completing  the  voyage,  the  ship  owner 
may  still  entitle  himself  to  the  whole  freight,  by  forward- 
ing the  goods  by  some  other  means  to  the  place  of  des- 
tination ;  and  he  has  no  right  to  any  freight,  if  they  be  * 
not  so  forwarded,  unless  it  be  dispensed  with,  or  there 
be  some  new  contract  upon  the  subject.**  In  this  country 
we  have  followed  the  doctrine  of  Emerigon,  and  the 
spirit  of  the  English  cases,  and  hold  it  to  be  the  duty  of 
the  master,  from  his  character  of  agent  pf  the  owner  of 
the  cargo,  which  is  cast  upon  him  from  the  necessity  of 
the  case,  to  act  in  the  port  of  necessity  for  the  best  inte- 
rest of  all  concerned ;  and  he  has  powers  and  discretion 
adequate  to  the  trust,  and  requisite  for  the  safe  delivery 
of  the  cargo  at  the  port  of  destination.  If  there  be  another 
vessel,  in  the  same  or  in  a  contiguous  port,  which  can 
be  had,  the  duty  is  clear  and  imperative  upon  the  master 
to  hire  it ;  but  stiU  the  master  is  to  exercise  a  sound 
discretion  adapted  to  the  case.  He  may  tranship  the 
cargo,  if  he  has  the  means,  or  let  it  remain.  He  may 
bind  it  for  repairs  to  the  ship.  He  may  sell  part,  or  hy- 
pothecate the  whole.  If  he  hires  another  vessel  for  the 
completion  of  the  voyage,  he  may  charge  the  cargo  with 
the  increased  freight,  arising  from  the  hire  of  the  new 
ship  ;  and  this  power  is  expressly  given  him  by  the  old 
and  the  new  ordinances  of  France,  and  it  is  established 
by  decisions  here.*^  The  master  may  refuse  to  hire  an- 
other vessel,  and  insist  on  repairing  his  own,  and  whether 
the  freighter  be  bound  to  wait  for  the  time  to  repair,  or 
becomes  entitled  to  his  goods  without  any  charge 
•213     of  freight,  will  depend  upon  circumstances.  *What 


*  Cours  de  Droit  Com.  torn.  iii.  n.  644. 
^  Lord  Ellenhoroiigh,  10  East's  Rep.  393. 

'  Mumford  v.  The  Commercial  Insurance  Company,  5  Johns.  Bep.  262. 
Searle  v.  Scovell,  4  Johns.  Ch.  Rep.  21@. 
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would  be  a  reasonable  time  for  the  merchant  to 
wait  for  the  repairs,  cannot  be  defined,  g^nd  must  be  go- 
verned by  the  facts  applicable  to  the  place  and  the  time, 
and  to  the  nature  and  condition  of  the  cargo.  A  cargo, 
of  a  perishable  nature,  may  be  so  deteriorated,  as  not  to 
endure  the  delay  for  repairs,  or  to  be  too  unfit  and 
worthless  to  be  carried  on.*  The  master  is  not  bound 
to  go  to  a  distance  to  procure  another  vessel,  and  encoun- 
ter serious  impediments  in  the  way  of  putting  the  cargo 
on  board  another  vessel.  His  duty  is  only  imperative 
when  another  vessel  can  be  had  in  the  same  or  in  a  con- 
tiguous port,  or  at  one  within  a  reasonable  distance,  and 
there  be  no  great  difficulties  in  the  way  of  a  safe  re- 
shipment  of  the  cargo.** 

In  the  course  of  the  voyage,  the  master  is  bound  to 
take  all  possible  care  of  the  cargo,  and  he  is  responsible 
for  every  injury  which  might  have  been  prevented  by 
human  foresight  and  prudence,  and  competent  naval 
skill.  He  is  chargeable  with  the  most  exact  diligence.* 
If  the  ship  bo  captured  during  the  voyage,  the  master  is 
bound  to  render  his  exertions  to  rescue  the  property  from 
condemnation,  by  interposing  his  neutral  claims,  and  ex- 
hibiting all  the  documents  in  his  power  for  the  protection 
of  the  cargo.**  We  have  already  seen,  in  what  cases  and 
to  what  extent  the  master  may  hypothecate  or  sell  the 
cargo  at  a  port  of  necessity ;  and  if  the  ship,  relieved  at 
the  expense  of  the  goods  pledged  or  sold,  should  after- 
wards perish,  with  the  residue  of  the  cargo  on  board, 
before  arrival  at  the  port  of  destination,  the  better  opinion 


*  Herbert  v.  Hallet,  3  Johns.  Cos,  93.    Clark  v.  Mass.  F.  &,  M.  Ins.  Co. 

8  Pick.  104.  Hunt  v.  Royal  Exchange  Assurance  Company,  5  Maude  8f 
Sdw.  47.     • 

^  Saltus  V.  Ocean  Ins.  Co.,  12  Johns.  Rep.  107.  Tredwell  r.  Union  Ins. 
Co.,  6  Cowen^s  Rep.  270.     See  Infra^  p.  321. 

<  RoccuSy  n.  40.  55.  Dale  v.  Hall,  1  fVils.  Rep.  2dl.  Vinnitis^  noUead 
Peckiunif  259.  1  Emerigon,  373.  Proprietors  of  the  Trent  Navigation  V' 
Wood,  3  Esp.  N.  P.  Rep.  127. 

^  Cheviott  V.  Brooks,  1  Johns.  Rep.  364. 

Vol.  in.  29 
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» 

is,  that  the  owner  is  not  entitled  to  payment  for  the  goods 
sold.     The  merchant  is  not  placed  in  a  worse 

♦214  situation  by  the  sale  of  the  goods  *than  if  they 
had  remained  on  board  the  ship.     But  tlie  foreign 

authorities  are  very  much  at  variance  on  the  point,  and 

it  remains  yet  to  be  settled  in  the  English  and  American 

law.* 

(4.)   Of  the  ddivery  of  the  goods  at  the  port  of  destination. 

On  the  arrival  of  the  ship  at  the  place  of  destination, 
the  cargo  is  to  be  delivered  to  the  consignee,  or  to  the 
order  of  the  shipper,  on  production  of  the  bill  of  lading 
ahd  payment  of  the  freight-  The  English  practice  is,  to 
send  the  goods  to  the  wharf,  with  directions  to  the  wharf- 
inger not  to  part  with  them,  until  the  freight  and  other 
charges  are  paid,  provided  the  master  be  doubtful  of 
the  payment ;  f9r,  by  parting  with  the  possession,  the 
master  loses  his  lien  upon  them  for  the  freight.'*  Th0 
cargo  is  bound  to  the  ship  as  well  as  the  ship  to  the  cargo  ; 
but  the  ma<ster  cannot  detain  the  goods  on  board  the  ship 
until  the  freight  be  paid,  for  the  merchant  ought  to  have 
an  opportunity  to  examine  the  condition  of  them  pre- 
vious to  payment.*'  The  foreign  ordinances  of  Wisbuy, 
and  of  Louis  XIV.,  allow  the  master  to  detain  the  goods, 


*  Etnerigon  has  collected  all  the  authorities,  pro  and  coUf  on  this  very  de- 
batable question.  See,  HaWs  Emerigon  on  Marititne  LoanSj  92.  Non  nos- 
trum tantas  componere  liUs.  In  favour  of  the  right  of  the  merchant  to  be 
paid,  see  the  Latos  of  Wishuy,  art.  68.  VaHn's  Com.  tit.  Z>»  Fret.  art.  14.  vol. 
i.  655.  Cushing^s  Pothier  on  Maritime  Contracts,  19.  CharU  PartUj  n.  34., 
and  CleiraCf  Jugemens  d'Oleron,  art.  22.  n.  2.  In  opposition  to  such  a  claim, 
Emerigon  reasons  from  the  provisions  and  omissions  in  the  Consolato  dd 
Mart,  and  the  Ordinances  of  Oleron  and  Antwerp,  that  the  merchant  is  not 
entitled  to  pay.  Pothier  also  admits,  that  experienced  persons,  whom  he 
consulted  on  the  subject,  were  against  his  opinion.  Abbott,  in  his  Treatise 
on  Shipping,  Y)art  3.  ch.  3.  sec.  10.  is  also  against  the  claim  of  the  shipper  to 
be  paid  for  tlie  goods  sold. 

^  Abbott  on  Shipping,  part  3.  ch.  3.  sec.  11.  Soldergrcen  r.  Flight,  cited 
in  6  East's  Frp.  622. 

*  Abbott,  ub.  sup. 
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while  In  the  lighter  or  barge,  on  the  passage  to 
the  quay,  for  they  are  still  *in  his  possession."  *215 
The  manner  of  delivery,  and  the  period  at  which 
the  responsibiUty  of  the  owners  and  master  ceases,  will 
much  depend^  upon  usage.**  The  general  rule  is,  that 
delivery  at  the  wharf  (when  there  are  no  special  directions 
to  the  contrary,)  discharges  the  master.*^  But  the  very 
reasonable  qualification  of  the  rule  is,  that  there  must  be 
a  deUvery  at  the  wharf  to  some  person  authorized  to 
receive  the  goods,  or  due  previous  notice  must  have  been 
given  to  the  consignee  of  the  time  and  place  of  delivery ; 
and  the  master  cannot  discharge  himself,  by  leaving  them, 
naked  and  exposed  at  the  wharf-  His  responsibility  will 
continue  until  there  is  actual  delivery,  or  some  act  which 
is  equivalent,  or  a  substitute  for  it,  unless  the  owner  of 
the  goods,  or  his  agent,  had  previously  assumed  the 
charge  of  the  goods  ;^Nor  at  least  until  the  consignee  has 
had  notice  of  the  place  and  time  of  delivery,  and  the 
goods  have  been  duly  separated  and  designed  for  his 
use/ 

* 

It  is  often  difficult  for  the  master  of  a  vessel  to  know 
to  whom  he  can  safely  deliver  the  goods,  in  case  of 
conflicting  claims  between  consignor  and  consignee,  or 
consignor  and  the  assignee  of  the  consignee.  Prudence 
would  dictate  that  he  deliver  the  goods  to  the  party  upon 
whose  indemnity  he  can  most  safely  rely.  But  he  ought 
not  to  be  put  to  the  peril  and  necessity  of  indemnity ; 
and  it  is  desirable  that  he  should  know  to  whom,  of  right, 


•  Laws  of  WUAuiff  art.  57.     Ord.  dt  la  Mar,  liv.  3.  tit.  Du  Fret,  art.  23. 

•  Warden  v.  Mourill van,  2  iiJ^p.  A'.  P.  Rep.  693. 

«  Hyde  v,  Trent  and  Mersey  Navigation  Company,  5  Term  Rep.  380. 
Chickcring  r.  Fowler,  4  Pick.  371.  Cope  v.  Cordova,  1  Raule^  90.  Fox  v. 
Blossom,  New-York  Common  Pleas,  October  18*28. 

^  Strong  V.  Natally,  4  Bos.  8f  Pull.  16.  Ostrander  r.  Brown,  15  John- 
son, 2Q, 

•  Chickering  r.  Fowler,  Cope  v.  Cordova,  and  Fox  r.  Blossom,  ub.  sup, 
1  Valines  Com,  636.    See,  vol.  ii.  604, 605.  S.  P. 
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he  can  deliver  the  goods.  If  the  consignee  has 
•216  failed,  he  ought  to  deliver  to  the  clg^imant,  on  ♦be- 
half of  the  consignee ;  and  if  the  consignee  has 
assigned  the  bill  of  lading,  and  the  rights  of  the  consignor 
be  still  inteq)osed  and  contested,  it  is  safest  for  the  master 
to  deposit  the  goods  with  some  bailee,  until  the  rights  of 
the  claimants'  are  settled,  as  they  can  always  be,  upon 
a  bill  of  interpleader  in  chancery,  to  be  filed  by  the 
maSten'  Having  made  a  consignment,  the  consignor  or 
seller  has  not  an  unlimited  power  to  vary  it  at  pleasure. 
He  may  do  it  only  for  the  purpose  of  protecting  himself 
against  the  insolvency  of  the  buyer  or  consignee.** 

(5.)  Of  the  responsibility  of  the  ship  oumer. 

The  causes  which  will  excuse  the  owners  and  master 
for  the  non-delivery  of  the  cargo,  must  be  events  falling 
'mthin  the  meaning  of  one  of  the  expressions,  act  of  God, 
and  public  enemies ;  or  they  must  arise  from  some  event 
expressly  provided  for  in  the  charter  party.  It  is  well 
settled  in  the  English  and  in  our  American  law,  that 
carriers  by  water,  (and  whether  the  carriage  relates  tb 
foreign  or  inland  navigation,)  are  liable  as  common  ciar- 
riers,  in  all  the  strictness  and  extent  of  the  common  law 
rule,  unless  the  loss  happens  by  means  of  one  of  the 
excepted  perils.*'  Perils  of  the  sea  denote  natural  acci- 
dents peculiar  to  that  element,  which  do  not  happen  by 
the  intervention  of  man,  nor  are  to  be  prevented  by 
human  prudence.  A  casus  fortuitus  was  defined  in  the 
civil  law  to  be,  qiLod  damno  fatali  contingity  cuivis  dUigen- 
tissimo  possit  contingere.  It  is  a  loss  happening  in  spite  of 
all  human  effort  and  sagacity.  The  only  exception  to 
this  definition  is,  the  case  of  a  vessel  captured  and 
plundered  by  pirates,  and  that  has  been  adjudged  to 


*  Abbott  on  Shippings  part  3.  ch.  9.  sec.  25. 

*  The  Constantia,  6  Rob.  Adm.  Rep.  321.    1  Emerigon  des  Ass.  317. 

*  See  vol.  ii.  598—600. 
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be  a  peril  of  the  •sea.*  A  loss  by  lightning  is  within 
the  exception  of  the  act  of  God ;  but  a  loss  by  fire, 
proceeding  from  any  other  causd,  is  chargeable  upon  the 
ship  owner.**  The  moment  the  goods  are  transferred  from 
the  ship  or  the  lighter  to  the  warehouse,  this  extraordi- 
nary responsibility  ends,  and  the  warehouseman  is  not 
so  responsible.*^ 

It  is  often  a  difficult  point  to  determine,  whether  the 
disaster  happened  by  a  peril  of  the  sea,  or  unavoidable 
accident,  or  by  the  fault,  negligence^  or  want  of  skill  of 
the  master.  If  a  rock  or  a  sand  bar  be  generally  known, 
and  the  ship  be  not  forced  upon  it  by  adverse  winds  or 
tempests,  the  loss  is  to  be  imputed  to  the  fault  of  the 
master.  But  if  the  ship  be  forced  upon  such  rock  or 
shallow  by  winds  or  tempests,  or  if  the  bar  was  occa- 
sioned by  a  recent  and  sudden  collection  of  sand,  in  a 
place  where  ships  could  before  sail  with  safety,  the  loss 
is  to  be  attributed  to  a  peril  of  the  sea,  which  is  the 
^ame  as  the  vis  major ^  or  cams  fortuitus  of  the  civil  law.* 
What  is  an  excusable  peril,  depends  a  good  deal  upon 
usage,  and  the  sense  and  practice  of  merchants ;  and  it 
is  a  question  of  fact,  to  be  settled  by  the  circumstances 
peculiar  to  the  case.  The  English  statute  law  has 
exempted  ship  owners  in  some  of  these  hard  cases ; 
but,  with  the  exception  of  a  statute  in  Massachusetts, 
passed  in  1818,  and  re-enacted  in  the  revised  statutes  of 
1635,  limiting  the  responsibility  of  owners  for  the  acts 
of  the  master  and  mariners,  to  the  value  of  the  ship  and 
freight,  I  do  not  know  of  any  such  statute  exemptions  in 
this  country.    The  owner  is  bound  for  the  whole  amount 


*  Pickering  v,  Barkley,  Sf|^fc»,  132.    Barton  r.  Wolliford,  Cowb,  56. 

*  Forward  v.  Pittard,  1  Term  Rep.  27.  Hyde  r.  Trent  and  Mersey  Navi- 
gation Company,  5  ibid.  389.  In  Hunt  v.  Morris,  6  Martin's  Louis.  Rep. 
676.,  it  was  held  that  the  owners  of  a  steam-boat  destroyed  by  fire  were  not 
liable  to  the  freighters,  if  proper  diligence  was  used. 

«  Garside  r.  Trent  and  Mersey  Navigation  Co.,  4  Term  Rep.  581. 

*  Smith  V.  Shepherd,,  cited  in  AbboU  on  Shipping y  part  3.  ch.  4.  sec.  1. 
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of  the  injury  done  by  the  master  or  crew,  unless  where 
ordinances  or  statutes  have  estabUshed  a  different  rule.* 

By  the  maritime  law  of  many  parts  of  Europe,  the 
♦218     •responsibility  of  owners  of  vessels  for  the  acts  of 

masters,  is  limited  to  the  value  of  the  vessel  and 
freight,  and  by  abandoning  them  to  the  creditor  they  may 
discharge  themselves.^ 

(6.)  Of  the  diUies  of  the  shipper. 

We  have  seen  what  are  the  general  duties  of  the 
master.  Those  on  the  part  of  the  charterer  are,  to  use 
the  ship  in  a  lawful  manner,  and  for  the  purpose  for 
which  it  was  let.  Usually,  the  command  of  the  ship  is 
reserved  to  the  owner,  and  to  the  master  by  him  appointed, 
and  the  merchant  has  not  the  power  to  detain  the  ship 
beyond  the  stipulated  time,  or  employ  her  in  any  other 
than  the  stipulated  service,  and  if  he  does  he  must  answer 
in  damages.*^  If  the  freighter  puts  on  board  prohibited, 
or  contraband  goods,  by  means  whereof  the  ship  is  subr 
jected  to  detention  and  forfeiture,  he  must  answer  to  the 
ship  owner  for  the  consequences  of  the  act.^  And  if  the 
merchant  declines  to  lade  the  ship  according  to  contract, 
or  to  furnish  a  return  cargo,  as  he  had  engaged  to  do,  he 


*  See  vol.  ii.  606.  and  supra,  p.  207.  where  the  exemptions  from  respon- 
sibility under  the  English  statutes  are  stated. 

^  Consvlat  de  la  Mer,  torn.  ii.  41.  Emerigon,  Controls  a  la  Grosse,  ch.  4. 
sec.  n.y  who  refers  to  the  principal  foreign  authorities  on  the  point. 
Boulaf  Paly,  Cours  de  Ihvit  Cam.  torn.  i.  263 — ^298.  Tlie  latter  discusses 
the  subject  with  his  usual  comprehensive  erudition.  Ware,  J.,  in  Crane 
V.  The  Rebecca^  U.  S,  District  Court  for  Maine,  1831.  Am.  Jurist,  No.  11. 
In  this  last  case  the  learned  judge  considers  the  owner's  responsibility  to 
be  under  the  same  limitation  by  the  maritime  law  of  this  country,  and  that 
this  affords  a  conclusive  reason  why  the  ship  herself  should  be  Uable  to  the 
creditor  in  specie.  Another  learned  judge,  of  equal  authority,  is  of  a 
different  opinion,  and  he  considers  the  limitation  of  the  owner^s  responsi- 
bility to  the  value  of  the  vessel  and  freight  to  rest  entirely  upon  special 
authority.  Porter,  J.,  in  Malpica  v.  M'Kown,  1  Miller* s  Louis.  Rep.  259. 
Martin,  J.,  in  Arayo  v.  Curvell,  ibid.  539. 

'  Lewin  v.  East  India  Company,  Peake*s  Bep.  241. 

'  Smith  V.  Elder,  Z  Johns.  Rep.  105. 
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must  render  in  damages  due  compensation  for  the  loss ; 
and  the  English  law  leaves  such  questions  at  large 
to  a  jury,  without  ♦defining  beforehand  the  rate     *219 
of  compensation,  in  imitation  of  some  of  the  ordi- 
nances in  the  maritime  codes. 

(7.)  0/ the  payment  of  freight. 

Freight,  in  the  common  acceptation  of  the  term,  means 
the  price  for  the  actual  transportation  of  goods  by  sea 
from  one  place  to  another ;  but,  in  its  more  extensive 
sense,  it  is  applied  to  all  rewards  or  compensation  paid 
for  the  use  of  ships.*  The  personal  obligation  to  pay 
freight,  rests  either  on  the  charter  party,  or  on  the  bill  of 
lading,  by  which  the  payment  of  freight  is  made  a  condi- 
tion of  delivery ;  and  the  general  rule  is,  that  th^  de- 
livery of  the  goods  at  the  place  of  destination,  according 
to  the  charter  party,  is  necessary  to  entitle  the  owner  of 
the  vessel  to  freight.  The  conveyance  and  delivery  of 
the  cargo  is  a  condition  precedent,  and  must  be  fulfilled. 
A  partial  performance  is  not  sufficient,  nor  can  a  partial 
payment,  or  ratable  freight,  be  claimed,  except  in  special 
cases,  and  those  cases  are  exceptions  to  the  general  rule, 
and  called  for  by  principles  of  equity.** 

The  amount  of  freight  is  usually  fixed  by  agreement 
between  the  parties,  and  if  there  be  no  agreement,  the 
amount  is  ascertained  by  the  usage  of  the  trade,  and  the 
reason  of  the  case.  If  the  hiring  be  of  the  whole  ship,  or 
for  an  entire  part  of  her  for  the  voyage,  the  merchant 
must  pay  the  freight,  though  he  does  not  fully  lade  the 
ship.  But  if  he  agrees  to  pay  in  proportion  to  the  amount 
of  the  goods  put  on  board,  and  does  not  agree  to  provide 


•  1  Peters'  Adm.  Rep.  206. 

^  If  the  cargo  be  tendered  to  the  consij^nec  at  the  port  of  discharge,  and 
the  government  of  the  place  refuse  permission  to  land  it,  yet  the  freight  is 
earned.  Morgan  v.  Insurance  Company  of  N«rth  America,  4  DaUoB*  Rep, 
455. 


•> 
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a  full  cargo,  the  owner  can  demand  payment  only  for 
the  cargo  actually  shipped.  If  the  merchant  agrees  to 
furnish  a  return  cargo,  and  he  furnishes  none,  and  lets 
the  ship  return  in  ballast,  he  must  make  compensation 
to  the  amount  of  the  freight ;  and  this  is  sometimes 
termed  dead  freight,  in  contradistinction  to  freight  due 

for  the  actual  carriage  of  goods.* 
•220        ^It  is  supposed  to  be  the  doctrine  of  the  case  of 

Bell  V.  Putler^^  that  the  master  would  be  entitled 
to  freight  for  bringing  back  the  outward  cargo,  if  it  could 
not  be  disposed  of,  though  the  charter  party  was  silent  as 
to  a  return  cargo.  It  would  stand  upon  the  equity  of  the 
claim  to  dead  freight.*^  The  French  law,  in  such  a  case, 
allows  freight  for  bringing  back  the  cargo,  because  it 
could  not  be  sold,  or  was  not  permitted  to  be  landed.* 

If  there  be  no  express  agreement  in  the  case,  the  mas- 
ter is  not  bound  to  part  with  the  goods  until  the  freight 
be  paid,  but  if  he  refuses  to  deUver  the  goods  for  other 
cause  than  the  non-payment  of  freight,  he  cannot  avail 
himself  of  the  want  of  a  tender.  When  the  regulations 
of  the  revenue  require  the  goods  to  be  landed  and  depo- 
sited in  a  public  warehouse,  the  master  may  enter  them 
in  his  own  name,  and  preserve  the  lien.  The  shipper  of 
goods  on  freight  has  a  lien  on  the  vessel  for  the  loss  of 
the  goods,  by  reason  of  the  non-performance  of  the  con* 
tract  entered  into  by  the  master  in  the  bill  of  lading.  The 
ship  is  bound  to  the  merchandise  and  the  merchandise  to  the 
ship  J  according  to  the  language  of  Cleirac.  The  English 
courts  of  common  law  will  not  allow  such  a  lien  to  be  en- 
forced by  the  Admiralty  in  rem^  but  the  justice  and  ne- 
cessity of  such  a  jurisdiction  is  admitted  and  not  invoked 


»  RoccttSf  note  72,  73,  74,  75.  Edwin  v.  East  India  Company,  2  Vem^ 
Rep.  210.  Atkinson  v.  Richie,  10  East's  Rep.  530.  Peters,  J.,  in  Giles  v. 
The  Brig  Cynthia,  1  Peters'  Adm.  Rep.  207. 

b  2  TauiU.  Rep.  286. 

<  Ltnces  on  Charier  Parties,  152. 

*  Boulay  Paty,  torn.  ii.  391. 
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in  vain  in  this  country,  and  the  lien  may  be  enforced  by 
process  in  rem  against  the  vessel  in  the  district  coin"ts.* 
The  ship-owner's  lien  for  freight  is  gone  when  the  char-' 
terer  is  constituted  owner,  and  takes  exclusive 
possession  for  the  voyage,  *or  when  the  payment    •221 
of  the  freight  is,  by  agreement,  postponed  beyond 
the  time,  or  at  vEiriance  with  the  time  and  platce,  for  the 
delivery  of  the  goods.     But  without  a  plain  intent  to  thcf 
contrary,  the  ship-owner  will  not  be  presumed  to  have 
relinquished  his  lien  on  the  cargo  for  the  freight,  notwith- 
standing he  has  chartered  the  vessel  to  another.^     The 
general  right  of  the  master  and  o\<niier  to  retain  the  goods 
for  the  freight  is  equally  perfect,  whether  the  merchant 
takes  the  whole  vessel  by  a  charter  party,  or  sends  his 
goods  in  a  general  ship.     The  lien  applies  whether  the 
hire  of  the  vessel  be  stipulated  in  a  charter  party,  or  the 
freight  be  stipulated  in  the  bill  of  lading.     The  owner  is 
equally  the  carrier  in  both  cases.     But  if,  instead  of  let-' 
ting  the  use  of  the  ship  to  freight,  the  vessel  itself  be  let . 
to  hire,  and  the  charterer  has  the  possession  and  right  of 
control,  he  is  then  considered  as  owner  for  the  voyage^ 
and  the  general  owner,  who  has  parted  with  the  posses* 
sion,  has  no  lien  on  the  cargo  for  the  hire  of  the  ship.* 
When  the  goods  are  to  be  deHvered  to  the  consignee  on 
payment  of  freight,  the  consignee  makes  himself  respon*' 
sible  by  receiving  the  goods  under  the  usual  condition 
expressed  in  the  bill  of  lading.*^     And  if  the  goods^  by  the 


^  Cleirac,  Us  et  CoiUumes  de  la  Mer^  7*2.  Boulay  Patiff  vol.  ii.  297^ 
Crane  v.  The  Rebecca,  District  Court  ofMainef  1831.    Am,  Jurisif  No.  11. 

^  Chandler  V.  Belden,  18  Johns.  Rep^  157.  Clarkson  v.  EdesV  4  Cmoen*9 
Rep.  470.  Rugglea  v.  Bucknor,  1  Paine' s  Rep,  358.  Christie  v.  Lewis,  2 
Brod.  if  Ring.  410.  Pickman  v.  Wood,  6  Pick.  Rep.  248.  Drinkwater  o. 
The  Brig  Spartan,  Am.  Jurist^  No.  5.  33.  Fernandee  v.  Silva,  1  MiUer'0 
JLouis.  Rep^  274. 

c  Drinkwater  v.  The  Brig  Spartan,  Am.  Jurist^  No.  5.  26.  Christie  V/ 
Lewis,  2  Brod.  ^  Bing.  410.  Story,  J.,  in  Kleine  v.  Catara,  2  GmU.  Rep^ 
68. 

*  Roberts  v.  Holt,  2  Show.  Rep.  433. 

Vol.  in.  30 
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bill  of  lading,  were  to  be  delivered  to  B.,  or  his  assigns, 
he  or  they  paying  freight,  and  the  assignee  receives  the 
goods,  he  is  responsible  to  the  master  for  the  freight,  un- 
der the  implied  undertaking  to  pay  it.*     So,  if  the  master 

delivers  the  goods  without  payment  of  the  freight, 
•222     he  may  sue  the  consignee  to  ♦whom  the  goods 

were  to  be  delivered,  on  payment  of  freight,  upon 
an  implied  promise  to  pay  the  freight,  in  considera- 
tion of  his  letting  the  goods  out  of  his  hands  before 
payment,**  It  was  once  held,  that  if  the  master  parted 
with  the  goods  to  the  consignee  without  securing  his 
freight,  he  was  deprived  of  all  recourse  to  the  consignor ; 
but  it  is  now  decided  otherwise.  If  the  master  cannot 
recover  the  freight  from  the  consignee  to  whom  he  has 
delivered  the  goods  without  receiving  the  freight,  he  still 
has  his  remedy  over  on  the  charter  party  against  the 
shipper,  and  the  condition  precedent  to  the  delivery  in- 
serted in  the  bill  of  lading  was  intended  only  for  the  mas- 
ter's benefit.*  The  buyer  of  the  goods  from  the  consignee  is 
not  answerable  for  the  freight,  for  that  would  prove  to  be 
a  most  inconvenient  check  to  the  transactions  of  business ; 
and  the  buyer  takes  independent  of  the  charge  of  freight, 
imless  that  charge  forms  part  of  the  terms  of  sale.  Nor 
would  he  be  liable  even  if  he  should  enter  the  goods  at 
the  custom-house  in  his  own  name,  while  the  freight  was 
unpaid.** 
If  part  of  the  cargo  be  sold  on  the  voyage  from  neces- 


*  Cock  V.  Taylor,  2  Campb.  N.  ]^  Rep.  587.,  afterwards  affirmed  in  K.  B. , 
13  Easty  399.    Dougall  v.  Kcmble,  3  Bing.  Rep.  363.  3.  P. 

^  Mansfield,  Ch.  J.,  in  Brouncker  v.  Scott,  4  Taunt.  Rep.  1. 

«  Tapley  v.  Martens,  8  Term  Rep.  4ol.  Christy  v.  Rowe,  1  Taunt.  Rep. 
300.  Shepherd  v.  De  Bernalcs,  13  East,  565.  Abbott  on  Shipping,  part  3.  ch. 
4.  sec.  4.  Barker  V.  Havens,  17  Johnson,  234:  But  in  this  last  case  the  goods 
were  owned  by  the  consignor,  and  shipped  on  his  account,  and  had  that  not 
been  the  case,  the  action  would  not  have  been  sustained.  If  there  be  no 
charter  party,  the  shipper  was  held,  by  Lord  Tenterden,  not  to  be  liable  in 
such  a  case.    Drew  v.  Bird,  1  Moody  8^  Mason,  156. 

'  ArtazB  V.  Smallpiece,  1  Esp.  N.  P.  Rep.  23. 
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sity,  the  owner,  as  we  have  seen,  pays  the  value  at  the 
port  of  delivery,  deducting  his  freight,  equally  as  if  the . 
goods  had  arrived.  But  if  the  ship  be  prohibited  an  en- 
try by  the  government  of  the  country,  and  such  prohibi- 
tion talves  place  after  the  commencement  of  the  voyage, 
and  the  cargo  be  brought  back,  the  freight  for  the  out- 
ward voyage  has  been  held  to  have  been  earned  ;  and 
the  case  was  distinguished  (though,  I  think,  the  distinc- 
tion is  not  very  obvious)  from  that  of  a  blockade  of  the 
port  of  destination,  and  decided  on  the  authority  of  the 
French  ordinance  of  the  marine.*  Nothing  can  be 
more  just,  observes  ♦Valin,  than  that  the  outward  •223 
freight  should  be  allowed,  in  such  a  case,  since  the 
interruption  proceeds  from  an  extraordinary  cause,  inde- 
pendent  of  the  ordinary  maritime  perils.^  The  case  of  a 
blockade  of,  or  interdiction  of  commerce  with,  the  port  of 
discharge,  after  the  commencementof  the  voyage,  is  held 
to  be  different;  for,  in  that  case,  the  voyage  is  deemed  to 
be  broken  up,  and  the  charter  party  dissolved ;  and  if  the 
cargo,  by  reason  of  that  obstacle,  be  brought  back,  no 
freight  is  due.*^  The  same  principle  applies  if  the  voy- 
age be  broken  up  and  lost,  by  capture  uj)on  the  passage, 
so  as  to  cause  a  complete  defeasance  of  the  undertaking, 
notwithstanding  there  was  a  subsequent  re-capture,  as 
in  the  case  of  the  Hiram.^  On  the  other  hand,  an  embar- 
go detaining  the  vessel  at  the  port  of  departure,  or  in  the 
course  of  the  voyage,  does  not,  of  itself,  work  a  disso- 
lution of  the  contract.  It  is  only  a  temporary  restraint, 
which  suspends,  for  a  time,  its  performance,  and  leaves 
the  rights  of  the  parties  in  relation  to  each  other,  un- 


■  Morgan  v.  Insurance  Company  of  North  America,  4  Dallas*  Rep.  455. 
^  Ord.  tit.  Du  Fret.  art.  15.     Valin,  ibid.  Code  de  Commercef  art.  299. 
'  Scott  V.  Libby,  2  Johme.  Rep.  336.    Liddard  v.  Lopei,  10  EoMi't  Rep. 
526. 
^  3  Rob.  Adm.  Rep.  180. 
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touched."  If  the  ship  be  laden,  and  be  captured  before 
.  ehe  breaks  ground,  and  afterwards  re-captured,  but  the 
voyage  broken  up,  the  ship-owners  are  not  entitled  to 
any  freight,  though,  by  the  usage  of  the  trade,  the  ship 
was  laden  at  their  expense.  It  is  requisite  that  the  ship 
break  ground,  to  give  an  inception  to  freight.^  It  is  the 
same  thing  with  a  blockade,  or  hostile  investment  of  the 
port  of  departure.     Such  an  obstacle  does  not  discharge 

the  contract  of  affreightment,  because  it  is  merely 
*224    a  temporary  suspension  of  ♦its  performance  ;  and 

the  ship-owner  may  detain  the  goods  until  he  can 
prosecute  the  voyage  with  safety,  or  until  the  freighter 
tenders  him  the  full  freight.  This  was  the  decision  in 
the  case  of  Palmer  v.  Lorillard,^  in  which  the  doctrine 
was  extensively  examined  ;  and  it  was  shown,  by  a  re- 
ference to  the  foreign  ordinances,  and  the  soundest  clas- 
sical writers  on  maritime  law,^  that  the  master,  in  the 
case  of  such  an  invincible  obstacle  of  a  temporary  nature 
to  the  prosecution  of  the  voyage,  is  entitled  to  wait  for 
the  removal  of  it,  so  that  he  may  earn  his  freight,  unless 
the  cargo  consists  of  perishable  articles  which  cannot  en- 
dure the  delay.  He  stands  upon  a  principle  of  equity 
which  pervades  the  maritime  law  of  Europe,  if  he  refuses 
to  surrender  the  cargo  to  the  shipper  without  some  equi- 
table allowance  in  the  shape  of  freight,  for  his  interme- 
diate service. 

When  the  goods  become  greatly  deteriorated  on  the 
voyage,  it  has  been  a  very  litigated  question,  whether  the 


•  Hadley  v.  Clarke,  8  Term  Rep.  259.  M'Bride  p.  Marine  Insurance 
Company,  5  Johu.  Rep.  308.    Baylies  v.  Fettyplace,  7  Mass.  Rep  325. 

*  Curling  v.  Long,  1  Bos.  8f  Pull.  634. 

•  16  Johns.  Rtp.  348. 

*  Orddela  Mar.  liv.  3.  tit.  3.  Fret.  art.  15.  and  tit.  Charte-Partie,  art. 
8.  Valin,  h.  t  PotAier,  Charte-Pariie,  No.  69.  100, 101.  Lmws  of  Oleron, 
art  4.  Consulate  par  Boucher,  ch.  00.  S^.  84.  Roccus  de  Nav.  n.  6i.  Jacob- 
$eti*s  Sea  Laws,  by  Fnck,  295. 
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consignee  was  bound  to  take  the  goods,  and  pay  the 

freight,  or  whether  he  might  not  abandon  the  goods  to 

the   master  in   discharge  of   the  freight.      Valin   and 

Pothier  entertained  opposite  opinions  upon  this  question.* 

The  former  insists,  that  the  regulation  of  the  ordinance 

holding  the  merchant  liable  for  freight  on  deteriorated 

goods,  without  the  right  to  abandon  them  in  discharge 

of  the  freight,  is  too  rigorous  to  be  compatible  with 

equit5^     He  says  the  cargo  is  the  only  proper  fund  and 

pledge  for  the  freight,  and  that  Casaregis^  was  of  the 

same  opinion.     Pothier,  on  the  other  hand,  was  against 

the  right  of  the  owner  to  abandon  the  deteriorated 

goods  in  discharge  of  the  ♦freight ;  and  this  is     ^225 

the  better  opinion,  and  the  one  adopted  in  the 

case  of  Grisioold  v.  The  New-York  Insurance  Company,^ 

It  is  in  accordance  with  the  ordinances  of  the  marine, 

and  of  Rotterdam,  and  with  the  new  commercial  code 

of  France  ;  and  the  latter  puts,  an  end  to  all  further 

doubt  and  discussion  on  the  subject  in  France.^     The 

ship-owner  performs  his  engagement  when  he  carries 

and  delivers  the  goods.     The  right  to  bis  freight  then 

becomes  absolute,  and  the  carrier  is  no  more  an  insurer 

of  the  soundness  of  the  cargo,  as  against  the  perils  of  the 

sea,  or  its  owi>  intrinsic  decay,  than  he  is  of  the  price  in 

the  market  to  which  it  is  carried.     If  he  has  conducted 

himself  with  fidelity  and  vigilance  in  the  course  of  the 

voyage,  he  has  no  concern  with  the  diminution  of  the  value 

of  the  cargo.    It  may  impair  the  remedy  which  his  lien 

afforded,  but  it  does  not  affect  his  personal  demand 

against  the  shipper. 


«  Vaiin's  Com.  torn.  i.  670.    PoOiier,  CharU-Partie,  No.  59. 

*  Disc.  22.  n.  46.  and  Disc.  23.  n.  86, 87. 

*  3  Johns.  Rep.  321.    Mr.  Bell  sayi  it  is  likewise  the  law  in  Scotland.   1 
Belts  Com.  570. 

*  Ord.  tit.  Du  Fret,  art  25.    Ord.  of  Rotterdam^  art.  155.    Code  de  Com, 
art.  306.  310.    Boulay  PaJty,  torn.  ii.  488. 
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If  casks  contain  wine,  rum,  or  other  liquids,  or  sugar, 
and  the  contents  be  washed  out,  and  wasted,  and  lost, 
bj'^  the  perils  of  the  sea,  so  that  the  casks  arrive  empty, 
no  freight  is  due  for  them  ;  but  the  ship-owner  would 
still  be  entitled  to  his  freight,  if  the  casks  were  well 
stowed,  and  their  contents  were  essentially  gone  by 
leakage,  or  inherent  waste,  or  imperfection  of  the  casks.* 

Should  the  cargo  consist  of  live  stock,  as  is  frequently 
the  case  in  voyages  from  this  country  to  the  West  Indies, 
and  some  of  the  horses  or  cattle,  for  instance,  should 
die  in  the  course  of  the  voyage,  without  any  fault  or 
negligence  of  the  master  or  crew,  and  there  be  no 
express  agreement  respecting  the  pajrment  of  freight, 
the  general  rule  is,  that  the  freight  is  to  be  paid  for  all 
that  were  put  on  board.  But  if  the  agreement 
*226  ♦was  to  pay  for  the  transportation  of  them,  then 
no  freight  is  due  for  those  that  die  on  the  voyage, 
as  the  contract  is  not,  in  that  case,  performed.**  The 
foreign  marine  law  aUows  freight  paid  in  advance  to  be 
recovered  back,  if  the  goods  be  not  carried,  nor  the 
voyage  performed,  by  reason  of  any  event  not  imputa- 
ble to  the  shipper.^  The  reason  is,  that  the  consideration 
for  the  payment,  which  was  the  carriage  of  the  goods, 
has  failed.  But  the  marine  ordinances  admit,  that  the 
parties  may  stipulate  that  the  freight  so  previously  ad- 
vanced shall,  at  all  events,  be  retained.  In  Watson  v. 
DuyJcinck,^  the  rule  of  the  marine  law  was  recognized, 
though  it  was  not  applied  to  that  case,  because  the  con- 
tract-there appeared  to  be,  that  the  freight  was  paid  for 
receiving  the  passenger  and  his  goods  on  board  ;  and, 
in  such  a  case,  the  payment  is  to  be  retained,  though 


•  MoUoy,  b.  2.  c.  4.  sec.  14.    Frith  v.  Barker,  2  Johns.  Rep.  327. 
»•  Dig.  14. 2.  10.    MoUoy,  b.  2.  c.  4.  sec.  8. 

e  Ord,  de  la  Mar.  tit.  Du  Fret.  art.  18.      Rocaa,  de  Nav.  et  NaulOt  n.  80. 
C^eiraCf  Us  Utet  Coutnmes  de  la  Mer^  42.     Code  de  Commerce ^  art.  302. 
<  3  Johns,  Rep.  335. 
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the  vessel  and  cargo  be  lost  on  the  voyage.     The 
general  principle  of  the  marine  law  was  admitted,  in  the 
fullest  latitude,  in   Griggs  v.  Austin  ,•*  and  whether  the 
freight  previously  advanced  is  to  be  retained  or  returned, 
becomes  a  question  of  intention  in  the  construction  of 
the  contract.     The  French  ordinances  require  a  special 
agreement  to  enable  the  ship-owner  to  retain  the  freight 
paid  in  advance  ;  and  VaHn  says,^  that  many  authors 
on  maritime  jurisprudence,  as  Kuricke,  Loccenius,  and 
Straccha,  will  not  allow  even  such  a  specif  agree- 
ment to  be  vaUd.*^    ♦The  English  law  is  not  so     ♦227 
scrupulous,  and  does  not  require  any  such  express 
stipulation,  and  allows  the  intention  of  the  parties  to 
retain  the  previously  advanced  freight  to  be  more  easily 
inferred.     In  De  Silvale  v.  KendaJl,^  the  Court  of  K.  B. 
adopted  a  directly  opposite  principle,  and  observed,  that 
if  the  charter  party  was  silent,  the  law  would  require  a 
performance  of  the  voyage  before  freight  was  due  ;  but 
the  parties  might  stipulate,  that  part  of  the  freight  be 
paid  in  anticipation,  and  be  made  free  from  subsequent 
contingency  of  loss,  by  reason  of  loss  of  the  subsequent 
voyage.     If  freight  be  paid  in  advance,  and  there  be  no* 
express  stipulation  that  it  shall  be  returned  in  the  event 
of  freight  not  being  earned,  the  inference  is,  that  the  par-^ 
ties  did  not  intend  that  the  payment  of  the  part  in  advance 
should  be  subject  to  the  risk  of  the  remainder  of  the 
voyage ;    and  without  some  provision  of  that  kind,   a 
new  implied  contract  to  that  effect  could  not  be  raised. 


•  3  Pick.  Rep.  20. 

•»  Com.  torn.  i.  661. 

^  Straccha,  in  his  Tractatus  de  Mercatura,  tit.  De  Nav.  part  3.  n.  24.,  as  re- 
ferred to  by  Valin,  does  not  support  the  reference.  He  only  says,  it  was  a 
question,  whether  the  advanced  freight  was  to  be  returned  when  tlie  goods 
were  not  carried,  and  that  a  ratable  freight,  in  such  case,  was  equitable. 

**  4  Movie  Sf  Selw.  37.  In  Saunders  v.  Drew,  3  Bamw.  Sf  Adoipk.  445., 
the  doctrine  of  the  case  of  De  Silvale  u.  Kendall,  was  admitted,  that  freight 
paid  in  advance,  could  not  be  recovered  back  without  an  agreement  to  that 
effect. 
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The  question,  as  to  the  right  to  a  ratable  freight,  arises 
in  two  cases ;  (1.)  when  the  ship  has  performed  the  whole 
voyage,  and  has  brought  only  a  part  of  her  cargo  to  the 
place  of  destination  ;  (2.)  when  she  has  not  performed 
her  whole  voyage,  and  the  goods  have  been  delivered  to 
the  merchant,  at  a  place  short  of  the  port  of  delivery. 
In  the  case  of  a  general  ship,  or  one  chartered  for  freight, 
to  be  paid  according  to  the  quantity  of  goods,  freight  is 
due  for  what  the  ship  delivers.*  The  contract,  in  such 
a  case,  is  divisible  in  its  own  nature.  But  if  the  ship 
be  chartered  at  a  specific  sum  for  the  voyage,  and  she 
loses  part  of  her  cargo  by  a  peril  of  the  sea,  and  con- 
veys the  residue,  it  has  been  a  question,  whether  the 
freight  could  be  apportioned.  The  weight  of  authority, 
in  the  English  books,  is  against  the  apportionment  of 

freight  in  such  a  case,^  and  the  question  has  been 
•228     repeatedly  discussed  *and  determined  of  late 

years.  It  has  been  held,  that  the  contract  of 
aflBreightment  was  an  entire  contract ;  and  unless  fully 
performed  by  delivery  of  the  whole  cargo,  no  freight 
was  due  under  the  charter  party,  in  the  case  where  the 
ship  was  chartered  for  a  specific  sum  for  the  voyage^ 
The  delivery  of  the  whole  cargo  is,  in  such  a  case  a 
condition  precedent  to  the  recovery  of  freight-  The 
stipulated  voyage  must  be  actually  performed.  A  partial 
performance  is  not  sufficient,  nor  can  a  partial  payment 
be  claimed,  except  in  special  cases.*^ 


»  Ritchie  v.  Atkinson,  10  EasVs  Rep.  295. 

^  Bright  V.  Cowper,  1  BrotofdoWy  21.,  and  this  case  is  cited  with  approba-*- 
tion  by  Grose,  J.,  in  7  Term  Rep.  385.  MaltfneSy  in  his  Lex  MercatoriAy  100.> 
is  of  opinion,  that  there  is  no  freight  due,  though  he  speaks  in  a  leeee  and  ' 
questionf-ble  manner.  But  Abbottj  in  his  Treatise  on  Shipping,  part  3.  ch.  7. 
sec.  9.,  thinks  it  hard  that  the  owners  should  lose  the  whole  benefit  of  the 
voyage,  where  the  object  of  it  has  been  in  part  performed,  and  no  blame  is 
imputable  to  them.  Hofe,  in  his  System  of  Mpping,  Int.  89.  says>  that  h  par-- 
tial  freight  is  due,  when  the  ship  has  brought  part  of  the  goods  in  safety  t» 
the  place  of  destination,  for  a  proportionate  benefit  has  been  received. 

*  Post  &,  Russell  V.  Robertson,  1  Johns,  Rep.  24.    See,  also,  Clarke  v. 
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The  apportionment  of  freight,  usually  happens,  when 
the  ship  is  forced  into  a  part  short  of  her  destination, 
and  cannot  finish  the  voyage.  In  that  case,  if  the  owner 
of  the  goods  will  not  allow  the  master  a  feasonable  time 
to  repaif,  or  to  proceed  in  another  ship,  the  master  wiH 
be  entitled  to  the  whole  freight,  because  the  freighter  is 
the  cause  of  the  contract  not  being  performed.  But  if 
he  consents,  and  the  master  refuses  to  go  on,  he  is  not 
entitled  to  freight,  because  he  has  not  performed  his 
contract.  To  entitle  himself  to  freight,  the  master  must 
proceed,^  or  offer  to  proceed,  in  another  vessel,  or  repair 
his  own,  and  take  on  the  cargo ;  and  if  he  proceeds,  he 
re-assumes  his  usual  risk  of  losing  the  freight, 
hy  *the  loss  of  the  cargo  in  the  subsequent  part  •22ft 
of  the  voyage,  or  of  earning  freight  by  its  safe 
arrival  and  delivery  at  the  port  of  destination.  If,  how-r 
ever,  the  merchant  accepts  the  goods  at  the  intermediate 
port,  the  general  rule  of  the  marine  law  is,  that  freight 
is  to  be  paid  according  to  the  proportion  of  the  voyage 
performed,  an4  the  law  will  imply  such  a  contract.  This 
doctrine  pervades  the  marine  ordinances  and  writers  on 
marine  law  ;*  and  it  is  now  equally  well  settled  in  the 
English  and  American  law,  that  freight,  pro  rata  idneris^ 
is  due,  when  the  ship,  by  inevitable  necessity,  is  forced 
into  a  port  short  of  her  destination,  and  is  unable  to 
prosecute  the  voyage,  and  the  goods  are  there  voluntarily 
accepted  by  the  owner.  Such  acceptance  constitutes 
the  basis  of  the  rule  for  a  pro  rata  freight ;.  and  it  must 
be  a  voluntary  acceptance,  and  not  one  forced  ypon 
the  owner,  by  any  illegal  or  violent  proceeding.     The 


Gurncll,  1  jBm^^  167.  Cook  v.  Jennings,  7  Term  Hep.  381.  Osgood  w. 
Groning,  2  Campb.  N.  P.  Rep.  466.,  in  which  the  necessity  of  a  precise  per- 
fonnancQ  of  the  covenant  to  transport  and  deliver  the  cargo  i&  required,  be- 
fore an  action  for  the  freight  can  bo  maintained. 

*  Laws  of  Oler<mf  art.  4.  Ord.  of  JVisbuy,  art.  16.  RoccuSy  n.  81. 
Straccha  de  Natnhus,  part  3.  n.  '?4.  Ord,  dc  la  Mar.  liv.  3.  lit.  3.  Du  Fret., 
art.  21,  22. 
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numerous  cases  upon  which  this  doctrbie  is  sustained, 
are  all  founded  upon  that  of  Luke  v.  Lydc^  and  that  case 
rested  upon  the  decision  in  the  House  of  Lords,  in  1733, 
in  Lvtwidge  ^How  v.  Grey.^  If  the  outward  and  home- 
ward voyages  be  distinct,  freight  is  recoverable  for  the 
one,  though  the  other  be  not  performed.  But  ifi  by  the 
terma  of  the  contract,  they  be  one  voyage,  and  the  ship 
performs  the  outward,  and  fails  to  perform  the  homeward 

voyage,  no  freight  is  recoverable.** 
•230,       •The  rule  by  which  the  amount  of  the  ratable 

freight  is  to  be  ascertained,  is,  to  ascertain  how 
much  of  the  voyage  had  been  performed  when  the  dis- 
aster happened,  which  compelled  the  vessel  to  seek  a 
port,  according  to  the  mode  of  adjustment  pursued  in 
Liike  V.  Lyde;  or  else  to  calculate  h6w  much  of  the 
voyage  had  been  performed,  when  the  goods  arrived  at 
the  port  of  necessity,  according  to  the  better  course 
pursued  in  the  cases  in  this  country.*^ 

(8.)  Of  loss  from  collision  of  ships. 

This  has  been  a  very  difficult  subject  for  discussion 
and  decision,  and  various  opinions  have  been  entertained 
by  the  writers  on  maritime  law.  The  evid«ice  as  to 
the  true  cause  of  the  collision  is  of  difficult  access.  The 
accident  usually  happens  in  the  darkness  of  night,  or  in 
a  storm,  and  is  necessarily  accompanied  with  confusion 


•  Luke  V.  Lycle,  2  Burr.  883.  Cooke  v.  Jennings,  7  Term  Rep.  381. 
Hunter  r.  Prinsep,  10  East's  Rep.  378.  Liddard  v.  Lopez,  ibid.  526. 
AliboU  on  Shipping,  part  3.  ch.  7.  sec.  13.  Robinson  r.  Marine  lusurance 
Company,  2  Johns.  Rep.  323.  Hurton  v.  Union  Ins.  Company,  cited  in 
Condy's  MarsJuiU  an  Jns.  281*  601 .  Ciize  &  Richard  v.  Baltimore  Insurance 
Company,  7  Cminch's  Rep.  358.  Armroyd  v.  Union  Insurance  Company, 
3  Binnetff  437.  Welch  v.  Hicks,  6  Cowen^s  Rep.  504.  Vance  v.  Clark, 
1  Miller's  Lotus.  Rtp.  324. 

*»  Lawes  on  Charter  Parties,  149,  150.  Mackrell  r.  Simond,  2  ChiUifs 
Rep.  666. 

e  Marine  Lisurancc  Company  r.  Lenox,  cit(?d  and  approved  of  in 
Robinsons  v.  Marine  Insurance  Company,  2  Johns.  Rep,  323.  Coffin 
9,  Storer,  5  Mass.  Rejt.  252. 
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and  agitation.  When  tlie  fact  is  clear,  that  a  fault  was 
committed  by  one  party,  or  that  he  was  in  want  of  due » 
skill  or  care,  and  the  disaster  was  the  consequence 
thereof,  the  party  in  fault  must  pay  all  the  damages.' 
There  are  settled  nauncal  rules,  by  which,  in  most  cases, 
the  want  of  skill,  or  care,  or  duty,  may  be  ascertained. 
Thus,  the  vessel  that  has  the  wind  free,  or  is  sailing 
before,  or  with  the  wind,  must  get  out  of  the  way  of  the 
vessel  that  is  close-hauled,  or  sailing  by  or  against  it. 
The  vessel  on  the  starboard  tack  has  a  right  to  keep  her 
wind,  and  the  vessel  on  the  larboard  tack  is  bound  to 
bear  up  or  heave  about  to  avoid  danger,  or  be  answerable 
for  the  consequences."  •  The  vessel  to  windward  is  to 
keep  away  when  both  vessels  are  going  the  same  course 
in  a  narrow  channel,  and  there  is  danger  of  running  afoul 
of  each  other.^  But  in  the  case  of  a  steam  vessel, 
♦which  has  greater  power,  and  is  more  under  ♦231 
command,  she  is  boimd  to  give  way  to  a  vessel 
with  sails,  in  a  case  of  colUsion.*^  So,  a  neglect  of  due 
means  to  check  a  vessel  bntering  a  river  or  harbour 
where  others  lie  at  anchor,  is  a  fault  which  creates 
responsibility  for  damages  which  may  ensue.**  Where 
the  collision  arose  by  vis  major^  or  physical  causes 
exclusively,  and  without  any  negligence  or  fault,  opert 
or  concealed,  the  damage  must  be  borne  where  it  falls.* 
The  greatest  difficulty  on  the  subject,  has  arisen  in  the 
cases  in  which  the  collision,  proceeded  evidently  from 
error,  neglect,  or  want  of  sufficient  precaution,  but  the 
neglect,  or  fault,  was  either  inscrutable,  or  equally  im- 


*  The  Woodrop  Sims,  2  Dod.  Adm.  Rep.  83. «  The  Thames,  5  Rob.  Adm. 
Rep.  345.    Jameson  v.  Drinkald,  12  Moore^  14.8. 

»»  Marsh  v.  Blythe,  1  M'Card,  360. 

«  The  Shannon,  2  Hagg.  Adm,  Rep.  173. 
/  The  Neptune  2d,  1  Dod.  Adm.  RepkA&lf. 

«  Dig.  9.  2.  Cansulat  de  la  Mer,  par  Boucher,  200—203.  Abbott  on 
Shippings  354.  Marsfudl  on  Insurance,  493.  Pardessus,  Droit  Com.  torn.  iii. 
No.  652.  Jameson  v.  Drinkald,  12  Moore,  f48.  The  Ligo,  2  Hagg.  Adm. 
/2r?p.  356. 
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'  putable  to  both  parties.  In  this  case,  of  blame  existing 
which  is  undiscoverable,  the  marine  law,  by  a  rmticum 
judicium^  apportions  the  loss,  as  having  arisen  equally 
by  the  fault  of  both  parties^*  The  rule  is  universally 
declared  by  all  the  foreign  Ordinances  and  jurists;  and 
its  equity  and  expediency  apply  equally  where  both 
parties  are  to  blame,  and  where  the  fault  cannot  be 
detected.  The  general  rule  of  the  maritime  law  is,  to 
make  the  ships  contribute  equally,  without  regard  to 
their  relative  value,  and  Valin  considers  this  to  be  the 
shorter,  plainer,  and  better  rule.**  There  has  been  much 
difference  in  the  codes  and  authorities  in  maritime 
♦232  law,  whether  the  cargo,  as  well  as  the  *ship,  was 
to  contribute  to  the  loss.  Valin  contends,  that 
the  contribution  is  only  between  the  ships,  and  that  the 
cargoes  are  totally  excluded  from  the  benefit,  as  well  as 
from  the  burden  of  contribution  in  the  case  of  such  a 
disaster.  But  in  Le  Neve  v.  Edinhirgh  and  Lovdon 
Shipjnng  Comj)a?iy,  the  cargo  of  the  ship  that  was  sunk 
and  lost  by  the  collision,  received  the  benefit  of  the 
contribution.*^ 


*  CUirac,  Us  ct  Coutumcs  de  la  Mer,  68.  The  Woodrop  Sims,  2  Dod. 
Aim.  Rep.  85.  If  there  be  fault  or  want  of  care  on  both  sides,  neithct 
party  can  «ue  the  other.  Vanderplank  v.  Miller,  1  Moody  Sf  Malkin,  1G9. 
Vennall  tK  Garner,  1  Cramp.  S^  Meeson,  21. 

*»  Com.  tom.*ii.  166.  The  Marine  Ordinance  of  tlie  city  of  Rottcrdatn, 
in  1*721,  dccltires  that  the  damage  resulting  from  collision  of  ships  shall  be 
borne  equally,  unless,  indeed,  tlie  collision  happened  by  design,  or  any 
remarkable  fault,  and  then  the  guilty  party  must  bear  the  whole  loss. 
Ord.  of  Rotterdam,  sec.  255, 256.  The  Ordinance  of  Hamburg,  of  1731,  tit.  8., 
is  to  the  same  effect,  though  even  still  narrower  in  the  exception. 

c  This  case  was  decided  'tn  the  House  of  Lords  in  1824.  See  BeWs  Com, 
vol.  i.  580 — 583.,  who  has  collected  and  digested  the  foreign  authorities  on 
the  subject.  By  the  English  statute  of  53  Geo.  III.  c.  159.,  ship-owners 
were  protected  from  loss  by  damage  done  to  other  vessels  without  their 
fault,  beyond  their  property  in  th«  ship,  freight,  apparel,  and  ftu-niture. 
In  the  case  of  the  Dundee,  it  was  held,  that  fitting  stores  of  a  Greenland 
ship  were  liable  to  contribute  in  conipepsation  for  damage  done  to  another 
ship  by  collision,  as  appurtenances  to  a  ship  of  that  character.  The  Dundee, 
1  Hagg.  Adm.  Rep.  109. 
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(9.)  Of  general  average. 

The  doctrine  of  general  average  ^ows  out  of  the 
incidents  of  a  mercantile  voyage,  and  the  duties  which 
it  creates  apply  equally  to  the  .o\^ner  of  the  ship,  and  of 
the  cargo.  General,  gross,  or  extraordinary  average, 
means  a  contribution  made  by  all  parties  concerned, 
towards  a  loss  sustained  by  some  of  the  parties  in  interest, 
for  the  benefit  of  all ;  and  it  is  called  general,  or  gross 
average,  because  it  falls  upon  the  gross  amount  of  ship, 
cargo,  'and  freight.* 

By  the  Rhodian  law,  as  cited  in  the  Pandects,^  if 
goods  were  thrown  overboard,  in  a  case  of  extreme  peril', 
to  lighten  and  save  the  ship,  the  loss,  being  incurred  . 
for  the  common  benefit,  was  to  be  made  good  by  the 
contribution  of  all.  The  goods  must  not  be  swept 
away  by  the  violence  of  the  waves,  ♦for  then  the  *233 
loss  falls  entirely  upon  the  merchant  or  his  insurer, 
but  they  must  be  intentionally  sacrificed  by  the  mind 
and  agency  of  man  for  the  safety  of  the  ship,  and  the 
residue  of  the  cargo.  The  jetti/on  must  be  made  for 
guflSicient  cause,  and  not  from  groundless  timidity.  It 
must  be  made  in  a  case  of  extremity,  when  the  ship  is 
in  danger  of  perishing  by  the  fiiry  of  a  storm,  or  is 
labouring  upon  rocks  or  shallows,  or  is  closely  pursued 
by  pirates  or  enemies ;  and  then,  if  the  ship,  and  the 
residue  of  the  cargo,  be  saved  by  means  of  the  sacrifice, 


*-  Partitular  average  is  the  same  as  a  partial  loss,  and  is  to  be  borne  by 
the  parties  immediately  interested.  Primage  and  average,  which  are  men- 
tioned in  bills  of  lading,  mean  a  small  compensation  or  duty  paid  to  the 
master,  over  and  above  the  freight,  for  his  care  and  trouble  as  to  the  goods. 
It  belongs  to  him  of  right,  and  it  is  not  understood  to  be  covered  by  the 
policy  of  insurance.  Park  on  Ins,  ch.  6. 134.  Best  v.  Saunders,  IDanstm 
Sf  Lloyd,  183. 

^  Dig.  14.  2.  1.  This  Rhodian  law  is  discussed  in  ^he  Pandects,  by 
Paulus,  Papinian,  and  other  eminentJawyers.  It  forms  the  subject  of  the 
distinguished  commentaries  of  Peckius  and  Vinnius,  in  the  treatise  Ad  Rem 
Nauticamy  and  of  a  treatise  of  Bynkershoeck;  and  it  has  received  most 
ample  illustrations  in  the  dissertations  upon  it  by  numerous  other  civilians, 
among  whom  may  be  selected  Emerigon  and  Abbott. 
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nothing  can  be  more  reasonable  than  that  the  property 
saved  should  bear  its  proportion  of  the  loss.  The  doc- 
trine of  general  average  is  one  of  those  rules  of  the  marine 
law  which  is  built  upon  the  plainest  principles  of  justice ; 
and  it  has,  accordingly,  recommended  itself  to  the  notice 
and  adoption  of  all  the  commercial  nations  of  the  world. 
The  title  in  the  Pandects,  De  lege  Rhodia  de  Jactu^  has 
been  the  basis  of  the  ordinances  of  modem  Europe,  on 
the  subject  of  general  average;  and  the  doctrine  of 
jettison  was  transplanted  into  the  Roman  law  from  the 
institutes  of  the  ancient  Rhodians.  A  jettison  is  only 
permitted  in  cases  of  extreme  necessity;  and  the  foreign 
ordinances*  require,  that  the  officers  of  the  ship,  and  the 
sup^cargo,  if  on  board,  should,  if  practicable,  be  pre- 
viously consulted ;  and  if  the  master,  in  a  case  of  false 
alarm,  makes  a /jettison,  there  is  no  contribution.  A 
regular  jettison,  says  Emerigon,  is  that  which  takes 
place  with  order,  and  without  confusion,  and  is  founded 
on  previous  deliberation.  Consultation  is  not  indis- 
pensable previous  to  the  sacrifice.  A  case  of  imminent 
danger  wiU  not  permit  it.  But  it  must  appear  that  the 
act  occasioning  the  loss  was  the  effect  of  judgment  and 
will ;  and  there  may  be  a  choice  of  perils  when  there  is 
no  possibility  of  safety.     There  must  be  a  certain  loss 

voluntarily  incurred  for  the  common  benefit,  and  it 
•234    •is  not  necessary  that  the  vessel  should  be  exposed 

to  greater  danger  than  she  otherwise  would  have 
been.  To  avoid  an  absolute  shipwreck,  it  may  sometimes 
be  necessary  to  run  the  vessel  ashore  in  a  place  which 
appears  to  be  the  least  dangerous,  and  that  will  form  a 
case  of  general  average.**    The  irregular  jettison  is  vahd, 


■  Ltfttw  of  Olerofif  art.  8.,  of  IHsbuyj  art.  20,  21.  38.  Code  de  Commerce, 
art  410. 

^  Shns  «.  Gumey  and  Smith,  4  Binney,  513.  1  Emerigon,  408.  Targa 
says,  that  during  the  sixty  years  he  was  a  magistrate  in  the  Consulat  of  thie 
Sea,  at  Genoa,  he  met  with  only  four  or  five  cases  of  a  regular  jettison,  and 
they  were  suspicious  by  reason  of  their  very  formalities. 


Lee.  XLVII]  OF  PERSONAL  PROPERTY.  234 

for  it  takes  place  in  the  instant  of  a  danger  which  is 
imminent  and  appalling,  and  when  all  formality  and 
deliberation  would  be  out  of  season,  or  impossible.  All 
acts  are  precipitate,  and  commanded  by  that  sense  of 
self-preservation  when  life  is  in  jeopardy,  which  is 
irresistible,  and  sways  every  consideration.  Such  a 
jettison  is  a  species  of  shipwreck,  and  it  is  called 
semi'^nattfragium.'^  The  captain  must  first  begin  the  jetti- 
son with  things  the  least  necessary,  the  most  weighty, 
and  of  least  value,  and  nothing  but  the  greatest  extremity 
would  excuse  the  master  who  should  commence  the 
jettison  with  money,  and  other  precious  parts  of  the 
cargo.** 

Before  contribution  takes  place,  it  must  appear  that 
the  goods  sacrificed  were  the  price  of  safety  to 
the  rest ;  and  if  *the  ship  be  lost,  notwithstanding  *23& 
the  jettison,  there  will  be  no  ground  for  contribu- 
tion.*^  All  damage  arising  immediately  from  jettison,  or 
other  act  of  necessity,  is  to  be  a  matter  of  general  average, 
and,  therefore,  if,  in  cutting  away  a  mast,,  the  cargo,  by 
that  m^ans,  be  injured,  or  if,  in  throwing  over  any  part 
of  the  cargo,  other  parts  of  the  cargo  be  injured,  the 
damage  goes-  into  general  average,  because  it  is  to  be 
considered  as  part  of  the  price  of  safety  to  the  residue 


■  Coitsulat  de  la  Mer^  ch.  284.     Targa^  ch.  56.     CasaregiSt  Disc.  45.  n.  28. 

^  Code  de  Commercef  art.  411.  Emerigon,  torn.  i.  609.,  has  beautifully 
illustrated,  irom  Juvenal,  the  growth  and  progress  of  an  irregular  jettison, 
and  that  imminent  danger  and  absorbing  terror  which  justify  it.  At  first 
the  skill  of  the  pilot  fails : — 

NvUcan  prudentia  cani 
Rectoris  conferret  opem, 

Catullus  becomes  restless  with  terror  as  the  danger  presses,  and  at 
last  he  cries — 

Fundke  qwB  mea  sunt — 

PrtBcipitare  voUns  pulcherrima. — Juveilal,  sat.  12. 

'  PinkUr,  tit.  Avaries,  n.  113. 
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of  the  property.*  So,  if  a  ship  be  injured  by  a  peril  of 
the  sea,  and  be  obliged  to  go  into  port  to  refit,  the  wages 
and  provisions  of  the  crew,  during  the  detention,  con- 
stitute the  subject  of  general  average,  according  to 
the  decisions  in  New- York  and  Massachusetts.**  Those 
decisions  are  supported  by  the  rule  as  laid  down  in 
Beawes,^  and  they  are  in  coincidence  with  the  law  and 
practice  of  Holland  and  France.*^  Lord  Tenterden,  in 
his  treatise  on  shipping,®  observed,  that  the  EngUsh  law 
books  furnished  no  decision  on  this  point,  and  he  thought 
it  susceptible  of  a  reasonable  doubt,  though  his  opinion 
was  evidently  against  the  justice  and  poHcy  of  the  charge 
for  contribution.  Since  he  wrote,  the  question  has  been 
decided  in  the  K.  B.  according  to  his  opinion,  and  in  a 
case  in  which  he  sustained  and  enforced  a  contrary 
opinion  in  his  character  of  counsel.^  The  result  of  the 
decisions  in  Plummer  v.  Wildman,  and  Power  v.  WJtitmore,^ 
is,  that  where  the  general  safety  requires  a  ship  to  go 
into  port  to  refit,  by  reason  of  some  peril,  the  * 
*236  wages  and  provisions  of  the  crew  during  the  ♦de- 
tention are  not  the  subject  of  general  average ; 
but  the  other  necessary  expenses  of  going  into  port,  and 
of  preparing  for  the  refitting  thd  ship,  by  unloading, 
warehousing,  o^d  re-loading   the   cargo,   are  general 


*  Maggrath  v.  Church,  1  Caines'  Rep.  196.  "^ 

•»  Waldcn  v.  Le  Roy,  2  Caincs'  Hep,  263.  Padclford  v.  Boardman, 
4  Mass.  Rep.,  548.  In  Pennsylvania,  it  is  decided  that  the  wages  and  pro- 
visions of  the  crew  during  an  embargo,  go  into  a  general  average;,  and,  as 
the  Ch.  J.  observed,  the  criterion  of  general  average  is,  when  the  expenses 
were  *'  necessarily  and  unavoidably  incurred  for  the  general  safety  of  the 
ship  and  cargo :"  (Ins,  Co.  of  N.  America  v.  Jones  &  Clark,  2  Binnvyf 
547.)  The  case  of  a  vessel  forced  into  port  by  sea  perils  and  damage  to 
rafitf  would  doubtless  be  considered  as  equally  within  the  principle. 

«  Lex  Mercatoria,  vol.  i.  161. 

*  Rkard,  nigoce  d* Amsterdam,  280.    Emerig(yn,  TraiU  des  A^.  torn.  i.  624. 
«  Abbott  on  Skipping,  part  3.  ch.  8.  sec.  8. 

f  Power  V.  Whitmore,  4  Maule  Sf  Scltc.  141. 
e  3  Maide  ^  Sclw.  482.    4  ihid.  141. 
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aTjerage."  The  costs  of  the  repairs,  so  far  as  ifeey 
accrue  to  the  ship  alone  as  a  benefit,  and  would  have 
been  necessary  in  that  port,  on  account  of  the  ship  alone, 
are  not  average.  Yet,  if  the  expense '  of  the  repairs 
would  not  have  been  incurred  but  for  the  benefit  of  the 
cargo,  and  might  have  been  deferred  with  safety  to  the 
ship,  to  a  less  costly  port,  such  extra  expense  is  general 
average, 

It  has  likewise  been  held,  that  the  wages  and  pro- 
visions of  the  crew,  during  a  capture  and  detention  for 
adjudication,  are  a  proper  subject  for  general  average  ;** 
while,  in  the  case  of  a  vessel  detained  by  an  embargo, 
they  are  not  so  subject,  and  are  chargeable  exclusively 
upon  the  freight.*^  The  French  ordinance  of  the  marine, 
Pothier,  and  Ricard,  all  agree,  that  wages  and  provisions 
are  not  a  subject  for  contribution  in  the  case  of  an  em- 
bargo ;  and  yet  it  has  been  held,  on  the  other  hand,  by 
the  Court  of  Errors  in  Pennsylvania,  in  1807, 
that  •they  were,  in  such  a  case,  the  subject  of  •237 
general  average.*  In  respect  to  the  wages  and 
provisions  of  the  crew,  while  the  vessel  was  detained 
at  an  intermediate  port,  by  feax  of  enemies,  and  waiting 
for  convoy,  they  were  allowed  to  form  the  subject  of 


*  Btawes.L.M.  161.  Al^U  on  Shipping,  280.  1st  edit,  and  Bedforcl 
Com.  Ins.  Co.  v.  Parker,  2  Pick.  8.,  support  tlic  position,  that  the  necessary 
expenses  of  unloading,  and  re-loading  tlie  cargo,  when  the  vessel  is  forced 
into  a  port  to  relit,  are  to  be  brought  into  general  average,  for  all  persons 
concerned  arc  ii^tereetcd  in  the  measures  requisite  to  copiplete  the  vpyage, 
Tho  case  of  Walden  v.  L9  Roy,  2  Caines'  Rep.  263.,  assumes,  tha.t  those 
expense^,  in  such  a  case,  go  into  general  average ;  and  there  seems  \o  be  no. 
doubt  from  the  cases,  that  where  the  wages  and  provisions  of  the  crew  are 
to.  be  borne  by  general  contribution,  ^oso  other  expenses  are  equally  a 
part  of  it. 

*>  Rieardj  nigoce  d* Amsterdam,  279.  Boiday  Paty,  torn.  iv.  444,  Leaven- 
worth V.  Delafield,  1  Caines'  Rep.  574.  Kingston  T7.  Girard,  4  DaUas* 
Rep..  974. 

•  Robertson  ».  Ewer,  1  Term  Rep.  127.  Penny  tj.  New- York  Insurance 
Company,  3  Caines'  Rep.  155.  M'Bride  t?.  Marine  Insurance  Company, 
7  Johns.  Rep.  431.     Harrod  v.  Lewis,  3  Martin's  Ixmis.  Rep.  311. 

•*  Insurance  Company  of  North  America  r.  Jonee,  2  Binney's  Hep.  547 

Vol.  m.  32 
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general  average,  by  the  courts  in  Holland,  amidst  con- 
flicting opinions,  and  after  very  protracted  and  exhausting 
litigation.*  We  cannot  but  lament  the  uncertainty  and 
confusion  which  the  contradictory  rules  on  this  subject 
have  created.  There  is  no  principle  of  maritime  law 
that  has  been  followed  by  more  variations  in  practice 
than  this  perplexed  doctrine  of  general  average;  and 
the  rules  of  contribution  in  different  countries,  and  before 
different  tribunals,  are  so  discordant,  and  many  of  the 
distinctions  are  so  subtle,  and  so  artificial,  that  it  becomes 
extremely  difficult  to  reduce  them  to  the  shape  of  a  con- 
nected and  orderly  system.  The  French  jurists  com- 
plain, that  their  ancient  nautical  legislation  left  the 
question  of  contribution  very  much  at  large,  and  subject 

to  arbitrary  discretion,  and  they  commend  very 
♦238     highly  the  regulations  *of  the  ordinance  and  of 

the  code  as  just  and  equitable,  and  marked  with 
certainty  and  precision.** 

If  part  of  the  cargo  be  voluntarily  delivered  up  to  a 
pirate,  or  an  enemy,  by  way  of  ransom  or  contribution, 
and  to  induce  them  to  spare  the  vessel  and  residue  of  tlie 
goods,  the  property  saved  must  contribute  to  the  loss,  as 
being  the  price  of  safety  to  the  rest.     The  expense,  also. 


^  Bynk.  QtuBst.  J.  Prie.  lib.  4.  ch.  25.  Bynkershoeck,  in  one  of  the 
adjudged  cases  which  he  cites,  complains  that  tlie  existing  usages  had 
extended  contribution  to  every  kind  of  danger,  and  frequently  comprehended 
wages  and  provisions  of  die  crew  as  proper  objects  of  it,  and  that  the  prac> 
tice  might  be  abused  to  the  destruction  of  tlic  merchant.  Hia  history  of  the 
yexatious  litigation  in  tlicse  cases  ie  quite  curious.  In  one  of  them,  the 
maritime  court  at  Amsterdam,  in  November,  1697,  and  again,  in  November, 
1698,  adjudged,  that  the  wages  and  provisions  were  a  proper  subject  for 
contribution.  The  decisions  were  affirmed,  on  appeal,  in  July,  1700,  and 
reversed  on  a  further  appeal,  in  July,  1710. '  On  a  still  furtlier  appeal  to  the 
Supreme  Senate,  of  which  Bynkershoeck  was  a  member,  after  great  dis- 
cussion, and  much  division  in  opinion,  the  original  decisions  of  the  Amster- 
dam maritime  judges  were  restored,  in  March,  1713.  Magcns^  in  iiis  Essay 
on  Insurance,  vol.  i.  66 — 69.,  shows  the  uncertainty  and  difficulty  abroad,  * 
as  well  as  in  England,  of  settling  the  proper  items  for  a  general  average, 
and  particularly  as  to  the  wages  and  provisions  of  the  crew. 

»►  Ord.  de  la  Mar.  tit.  Avaries,  art.  7.     Code,  art.  400,  401.    Boulay  Paty, 
torn.  iv.  466. 
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of  unlading  the  goods,  to  repair  damages  lo  the  ship,  or 
to  lighten  her  when  grounded,  must  be  sustained  by 
general  contribution ;  for  all  the  parties  concerned  are 
interested  in  the  measures  requisite  for  the  prosecution 
of  tlie  voyage.  If  the  masts,  cables,  and  odier  equip- 
ments of  the  vessel  be  cut  away,  to  save  her  in  a  case  of 
extremity,  their  value  must  be  made  good  by  contribution.* 
It  was  attempted,  in  the  case  of  Covington  v.  RoherU^  to 
extend  the  application  of  the  general  i*ule  to  the  case  of 
the  loss  of  a  mast,  in  carrying  an  unusual  press  of  sail 
to  escape  from  an  enemy,  and  to  make  that  the  subject 
of  general  average ;  but  the  court  considered  that  to  be 
no  more  than  a  common  sea  risk.  All  casual  and  inevi- 
table damage  and  loss,  as  distinguished  from  that  which 
is  purposely  incurred,  is  the  subject  of  particular  and 
not  of  general  average/ 

•If  the  ship  be  voluntarily  stranded,  to  escape     ♦SSO 
danger  from  tempests,  or  the  chase  of  an  enemy, 
the  damages  resulting  from  that  act  are  to  be  borne  as 
general  average,  if  the  ship  be  afterwards  recovered,  and 
perform  her  voyage.^    But  if  the  ship  be  wholly  lost  or 


*  Ord,  de  la  Mar.  tit.  Avaries,  art.  6.  VaUn^s  Com.  torn.  ii.  165. 
1  Emerigan,  620,  621.     Hennen  v.  Monro,  16  Martinis  Louis.  Rep.  449. 

"•  5  Bos.  Sf  Pull.  378.  Shiff  c.  Louisiana  State  Ins.  Co.  18  Martin,  629. 
to  S.  P.  Where  a  vessel  was  stranded  near  her  port  of  destination,  and  for 
the  purpose  of  relieving  her,  the  cargo  was  put  into  lighters  and  forwarded 
to  the  port,  and  during  tlic  passage  in  the  lighters,  part  of  the  cargo  was 
injured ;  such  a  loss  to  the  cargo  was  held  to  be  a  proper  subject  ofj^eneral 
average.    Lewis  v.  Williams.  1  HaWs  N.  Y.  Bep.  430. 

^  Emerigon,  torn.  i.  622.,  states  an  interesting  case  to  illustrate  the  general 
doctrine.  A  French  vessel,  being  pursued  by  two  cruisers  of  the  enemy, 
the  master,  aa  soon  as  it  was  dark,  hoisted  a  boat  into  the  sea,  furnished 
with  a  mast  and  sail,  and  a  lantern  at  the  mast  head,  and  then  changed  his 
course,  and  sailed  during  the  night  without  any  light  on  board  his  ship. 
In  the  morning  no  enemy  was  in  sight;  and  the  value  of  the  boat  thus 
voluntarily  abandoned  for  the  common  safety,  was  made  good  by  general 
contribution. 

**  Ina  case  of  voluntary  stranding,  if  it  be  done  to  save  the  cargo,  the 
damage  to  the  ship  and  cargo  is  the  subject  of  general  average ;  but  if  it 
was  resorted  to  for  to  save  the  lives  or  liberty  of  the  crew,  -it  is  particular 
average.  This  distinction,  Mr.  Benecke  says,  is  eonformable  to  the  prac- 
tice of  all  countries.     Benecke  on,  the  Principles  qf  Indemnity,  220,  221. 
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destroyed,  by  the  act  of  running  her  ashore,  it  has  been 
a  question  much  discussed,  and  different  opinions  enter- 
tained, whether  the  cargo  saved  was  bound  to  contribute 
to  bear  the  loss  of  the  ship.  In  Bradhurst  v.  TAe  Colum- 
hiaii  Insurance  Company ^^  the  ship,  in  a.  case  of  extremity, 
was  voluntarily  run  ashore,  and  lost,  but  the  cargo  was 
saved ;  and  it  was  held,  that  no  contribution  was  to  be 
levied  on  the  cargo  for  the  loss  of  the  ship.  The  marine 
ordinances,  and  writers  on  maritime  law  were  consulted, 
and  the  conclusion  drawn  from  them  was,  that  the  cargo 
hever  contributed  for  the  ship,  if  she  was  lost  by  means 
tbf  the  act  of  running  her  ashore.  But  in  two  subsequent 
cases,  where  the  ship  was  lost  under  like  circumstances, 
it  was  decided,  on  a  like  review  of  the  European  law, 
that  the  loss  was  to  be  repaired  b;^  general  average.** 
The  question,  therefore,  in  which  the  foreign  and  domestic 
authorities  so  materially  vary,  remains  yet  to  be  defini- 
tively settled. 

A  temporary  safety  is  all  that  is  requisite  to 
♦240  eiititle  the  *owners  of  the  property  sacrificed  to 
contribution  ;*and  if  die  ship  survives  the  disaster, 
and  be  afterwards  lost  by  another,  still  the  goods  saved  in 
the  second  disaster,  must  be  contributory  to  the  original 
loss,  for  without  that  loss  they  would  have  been  totally 
destroyed.^  Goods  shipped  on  deck  contribute  if  saved, 
but  if  lost  by  jettison,  they  are  not  entitled  to  the  benefit 
of  gefteral  average ;  for  they,  by  their  situation,  increase 
the  difficulty  of  the  navigation,  and  are  peculiarly  exposed 
to  peril.^ 


■  9  J(^n8,  Rep,  9.    Eppes  v.  Tucker,  4  CaU.  346.  S.  P. 
*  Caze  V,  Reilly,  3  Wdsfi.  Cir,  Ihp.  298.     Gray  r.  Wain,  2  Serg.  8f 
RatoU,  229. 
e    Vinnius,  in  Peckiwn  ad  legem  Bhodiam,  246.  250.     B(fuUy  Paty, 

torn.  iv.  443. 

«  Smitli  r.  Wright,  1  Caines'  Rep,  43.  Lenox  r.  U.i. €oinp.  3  Johns.  Cos. 
173.  Bmday  Patify  torn.  \v,  bG6.  Code  de  ConnAsrce,  art.  421.  Dodger. 
BartoI»  5  Greenlerf,  286.    The  Brig  Thaddeus,  4  Martin'3  Louis.  Rep,  582 
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It  becomes  an  important  inquiry  on  this  subject,  what 
goods  are  to  contribute,  and  in  what  proportions,  to  a  loss 
voluntarily  incurred  for  the  common  safety.  The  general 
doctrine  is,  that  all  the  merchandise,  of  whatever  kind  or 
weight,  or  to  whomsoever  belonging,  contributes.  The 
contribution  is  made,  not  on  account  of  encumbrance  to 
the  ship,  but  of  safety  obtained,  and,  therefore,  bullion  and 
jewels  put  on  board  as  merchandise,  contribute  according 
to  their  full  value.  By  the  Rhodian  law,*  it  was  deemed 
just  that  all  should  contribute  to  whom  the  jettison  had 
been  an  advantage,  and  the  amount  was  to  be  apportioned 
according  to  the  value  of  the  goods.  It  extended  to  the 
effects  and  clothes  of  every  person,  and  even  to  the  ring 
»  on  the  finger,  but  not  to  the  provisions  on  board,  nor  to 
the  persons  of  freemen,  whose  lives  were  of  too  much 
dignity  and  worth  to  be  susceptible  of  valuation.  The 
modem  marine  codes  do  not  generally  go  to  the  extent 
of  the  Rhodian  law,  and  they  vary  greatly  on  the  subject. 
!By  the  EngUsh  law,  the  wearing  apparel,  jewels,  and 
other  things  belonging  to  the  persons  of  passengers  or 
crew,  and  taken  on  board  for  private  use,  and 
not  as  ^merchandise  for  transportation,  and  the  *241 
provisions  and  stores  for  the  crew,  do  not  now 
contribute  in  a  case  of  general  average.*^  The  common 
rule,  according  to  Magens,*^  is,  that  what  articles  pay 
freight  must  contribute,  and  what  pay  no  freight  pay  no 
average;  and  that  articles  contribute  according  to  their 
value,  and  not  according  to  weight.  By  the  French 
ordinance  of  the  marine,  as  well  as  by  the  new  com- 
mercial code,  provisions  and  the  clothes  of  the  ship's 
company  do  not  contribute ;  hut  usage  goes  further,  and 
does  not  subject  to  the  charge  of  general  average  either 
clothes,  jewels,  rings,  or  baggage  of  the  passengers,  for 


*  Dig.  14,  2,  2. 

^  AbboU  on  Shippingj  part  3.  ch.  8.  sec.  14. 

*  Magens  on  Insurance,  vol.  i.  62,  63. 
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they  are  considered  as  accessory  to  the  person.  Emerigon, 
who  has,  according  to  his  usual  manner,  collected  and 
exhausted  all  the  learning  appertaining  to  the  subject, 
inclines  to  think  with  Pothier,  that  by  strict  law  and  by 
equity,  the  clothes  and  jewels  of  paissengers  ought  to 
contribute.  But  Boulay  Paty,  in  his  commentaries  on 
the  new  code,  and  in  which  he.  draws  most  liberally  on 
the  resources  of  Emerigon,  thinks  they  ought  to  be 
exempted,  and  that  the  existing  French  usage  is  proper.* 
Instruments  of  defence  and  provisions  do  not  con- 
tribute, because  they  are  necessary  to  all;  and  yet  if 
they  are  sacrificed  for  the  common  safety,  they  are  to  be 
paid  for  by  contribution ;  nor  do  the  wages  of  seamen 
contribute  to  the  general  average,  except  in  the  single 
instance  of  the  ransom  of  the  ship.  They  are  exempted 
lest  the  apprehension  of  personal  loss  should  restrain 

them  from  making  the  requisite  sacrifice,  and  the 
*242     hardships  and  perils  tliey  endure  well  entitle  *them 

to  an  exemption  from  further  distress.^  If  part  of 
the  cargo  be  sold  for  the  necessities  of  the  ship,  it  is  in 
the  nature  of  a  compulsive  loan  for  the  benefit  of  all  con- 
cerned, and  bears  a  resemblance  to  the  case  of  jettison ; 
and  if  tlie  ship  be  afterv^^ards  lost,  the  goods  saved  must 
contribute  towards  the  loss  of  the^  goods  sold,  equally  as 
if  they  had  been  thrown  overboard  to  lighten  the  vessel. 
In  such  a  case,  a  portion  of  the  cargo,  according  to 
Lord*  Stowell,  is  abraded  for  the  general  benefit.* 


■  Ord.  de  la  Mar.  tit  Du  Fret.  art.  11.  Code  de  Commerce^  art.  419. 
Pothier.  tit.  7)c5  Anaries,  n.  125.  1  Emerigon.^  G45.  Boulay  Paty^  torn.  iv. 
661, 562.  In  Brown  v.  Stapyleton,  4  Bingham^  119.,  12 B.  Moore,  334.  S.  C, 
the  gensral  rule  was  declared  to  be,  that  provisions  for  the  crew  on  board 
a  ship  are  not  merces  put  on  board  for  the  purposes  of  commerce,  and  do 
not  contribute  to  a  general  average,  even  when  the  cargo  of  the  ship 
consists  only  of  passengers. 

*»  1  Emerigon,  642. 

'  HaWs  Emerigon  on  Maritime  Loans,  94.  The  Gratitudine,  3  Rob.  Adm. 
Rep.  264. 
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Without  entering  minutely  into  the  doctrine  of  adjusting 
and  settling  a  general  average,*  it  will  be  sufficient  to 
observe,  that,  as  a  general  rule,  the  goods  sacrificed,  as 
well  as  the  goods  saved,  are  to  be  valued  at  the  clear 
net  price  they  would  have  yielded,  after  deducting  freight, 
at  the  port  of  discharge ;  and  this  rule  is  founded  on  a 
plain  principle  of  equity.**  The  person  whose  loss  has 
procured  the  safe  arrival  of  the  ship  and  cargo,  should 
be  placed  on  equal  ground  with  those  persons  whose 
goods  had  safely  arrived,  and  that  can  only  be  by  con- 
sidering his  goods  to  have  also  arrived.  The  owners  of 
the  ship  contribute  according  to  her  value  at  the  end  of 
the  voyage,  and  according  to  the  net  amount  of  the  freight 
and  earnings.  The  value  of  the  vessel  lost  is 
estimated  according  *to  her  value  at  the  port  of  *243 
departure,  making  a  reasonable  allowance  for 
wear  or  tear  on  the  voyage  up  to  the  time  of  the  disaster ; 
and  the  practice  in  this  country,  at  least  it  is  the  practice 
in  Boston,*^  to  ascertain  the  contributory  value  of  tlie 
freight  by  deducting  one  third  of  the  gross  amount. 
As  to  losses  of  the  equipment  of  the  ship,  such  as  masts> 
cables,  and  sails,  it  is  usual  to  deduct  one  third  from  the 
price  of  the  new  articles ;  for,  being  new,  they  will  be 
of  greater  value  than  the  articles  lost.**  The  subject  of 
the  adjustment  of  a  general  average  has  been  very  much 
discussed  in  some  of  the  modem  cases.     In  Leavenworth 


*  Mr.  Benecke  haa  discus«ed  at  large,  and  very  ably,  the  complicated 
and  difficult  subject  of  general  averaj^e,  and  the  adjustment  of  it;  and  to 
him  I  must  refer  for  a  more  minute  detail  of  the  learning  and  principles 
applicable  to  the  case.     Principles  of  Indemnity,  ch.  5.  7. 

^  The  ConsoUUo  del  Mare,  and  the  usage  of  divers  countries,  made  & 
distinction  as  to  the  rule  of  valuation,  and  they  took  the  value  at  the  place 
of  departure,  if  the  jettison  took  place  before  the  middle  of  the  voyage,  and 
the  value  at  the  place  of  discharge,  if  afterwards.    But  the  ordinance  of 
the  marine  did  not  make  any  such  distinction.    1  Emerigon,  654. 

«  3  Mason's  Rep.  439. 

^  Abbott  on  Skipping ^  part  3.  ch.  8.  sec.  14, 15.  Strong  v.  Fire  Ins.  Co., 
11  Johns.  Rep.  323.  Simonds  v.  White,  2  Bamw.  Sf  Cress.  805>  Gray  v. 
Wain,  2  Serg.  ^  RawU,  229. 257, 258. 


.^ 
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V.  Dtlafidi^  which  was  the  case  of  a  vessel  captured 
and  carried  in  for  adjudication,  and  where  the  wages 
and  provisions  of  the  crew  went  into  general  average, 
a  rule  of  adjustment  somewhat  peculiar  to  the  case  was 
adopted;  for  no  disaster  had  happened  to  injure  the 
vessel  or  cargo.  In  Bdl  v.  Smithy  the  vessel  had  been 
so  deteriorated  by  the  perils  of  the  sea,  as  to  render  a 
sale  of  her  abroad  necessary ;  and  the  general  average 
was  calculated  on  the  price  she  sold  for,  and  not  on 
four  fifths  of  her  original  value,  as  in  the  preceding  case 
of  capture.  In  adjusting  the  difficult  subject  of  contribu- 
tion to  a  general  average,  one  rule  has  been  to  take  the 
value  of  the  ship  and  cargo  at  the  port  of  necessity,  or 
place  where  the  expense  was  incun-ed ;  and  if  there  be 
no  price  of  ship  and  cargo  at  such  a  place  to  be  well  and 
satisfactorily  ascertained,  the  parties  concerned  may  be 
ibrced  to  recur  to  the  value  at  the  port  and  time  of 
departure  on  the  voyage.     The  doctrine  of  adjustment 

underwent  a  very  full  discussion  in  Strmig  v^ 
•244     The  Neu}-  York  Firemcfi^s  *Insurance  Company ^^  and 

it  was  there  declared  to  be  the  duty  of  the  master,, 
in  cases  proper  for  a  general  average,  to  cause  an  adjust- 
ment to  be  made  upon  his  arrival  at  the  port  of  destina- 
tion, and  that  he  had  a  lien  upon  the  cargo  to  enforce  the 
payment  of  the  contribution.  This  was  shown  to  be'  the 
maritime  law  of  Europe.  When  the  general  average  was 
thus  fairly  settled  in  the  foreign  port,  according  to  the 
usage,  and  law  of  the  port,  it  was  binding,  though  settled 
differently  from  what  it  would  have  been  in  tlie  home 
port.  The  very  same  principle  was  largely  examined 
and  recognised  in  Sifnorids  v.  Whitc.^    If,  however,  it 


*  >  Caines^  Rep.  574. 
»>  2  Johns.  Rep.  98. 

«  11  Johns.  Rep.  323.    Lewis  v.  Williams,  1  HaU's  N.  Y.  Rep.  430.  S.  P. 

*  2  Barnw.  Sf  Cress.  805.  There  is  a  remarkable  coincidence  on  all 
points,  in  the  discussions  and  decisions  in  the  two  cases  last  cited.  That 
delivered  in  the  K.  B.  by  liord  Ch.  J.  Abbott,  is  by  no  means  superior, 
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was  not  a  proper  case  for  a  general  average,  and  was  a. 
partial  loss  only,  then  these  cases  do'  not  apply,  and  a 
foreign  adjustment,  founded  in  mistake,  and  assuming 
a  case  for  general  average,  when  none  existed,  is  not 
binding.*  With  respect  to  the  payment  of  the  average, 
each  individual  is  undoubtedly  entitled  to  sue  for  the 
amount  of  his  share  when  adjusted ;  but  the  English 
practice  usually  is,  in  the  case  of  a  general  ship,  where 
there  are  many  consignees,  for  the  master,  before  he 
delivers  the  goods,  to  take  a  bond  from  the  different 
merchants  for  payment  of  their  portions  of  the  average 
when  the  same  shall  be  adjusted.** 

♦(9.)  Of  salvage.  •245 

Salvage  is  the  compensation  allowed  to  persons 
by  whose  assistance  a  ship  or  its  cargo  has  been  saved 
in  whole  or  in  part  from  impending  danger,  or  recovered 
from  actual  loss,  in  cases  of  shipwreck,  derelict,  or 
re-capture  ;  and  it  often  forms  a  material  ingredient  in 
the  discussions  and  adjustment  which  take  place  wheu 
a  voyage  has  been  disastrous.     The  equitable  doctrine  of 


though  it  was  ten  years  subscqueDt,  in  point  of  time,  to  the  one  delivered 
in  the  Supreme  Court  of  New- York,  by  the  late  William  W.  Van  Ness ; 
and  that  distinguished  judge  examined  the  law  on  that  occasion  with  his 
usual  discernment,  and  expressed  himself  with  accuracy  and  perspicuity. 

*  Lenox  v.  United  Ins.  Com.,  3  Johns.  Cas.  178.  Power  r.  Whitmore, 
4  Mavle  5r  Sdw.  141. 

*»  AhboU  on  Shippings  part  3.  ch.  8.  sec.  17.  The  captain  may  make  the 
giving  of  the  average  bond  a  condition  of  the  delivery,  and  it  is  held  to  be 
a  reasonable  condition  in  support  of  a  right  founded  on  commercial  usage. 
Cole  V.  Bartlett,  4  MiUer's  Louis.  Rep.  130.  The  absolute  owner  of  goods 
is  liable  to  pay  a  general  average ;  but  if  a  mere  consignee,  who  is  not 
owner,  receives  them,  and  the  bill  of  lading  saying  "  he  paying  freight  and 
demurrage,"  and  is  silent  as  to  general  averago,  the  consignee  is  not  bound 
to  pay  it,  though  he  would  have  been  if  it  had  been  mentioned.  He  is 
liable  to  pay  freight  by  reason  of  the  condition  on  which  he  receives  the 
goods,  and  which  he  agrees  to  by  receiving  the  goods.  Scaife  r.  Tobias, 
3  Bamw.  8f  Adolph,  523. 

Vol.  in.  33 
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salvage  came  from  the  Roman  law,*  and  it  Was  adopted 
by  the  admiralty  jurisdictions  in  the  different  countries  of 
Europe  ;  and  whether  it  be  a  civil  or  war  salvage,  it  is 
equally  founded  on  the  principle  of  rewarding  individual 
and  spontaneous  services,  rendered  in  the  protection  of 
the  lives  and  property  of  others.**  It  is  chargeable  upon 
the  owners,  who  receive  benefit,  and  who  would  have 
sustained  the  loss  if  it  had  not  been  prevented  by  the 
exertions  of  the  salvors.  The  allowance  of  salvage 
depends  frequently  on  positive  statute  regulations  fixing 
the  rate,  and  the  foreign  ordinances  contain  precise 
enactments  on  this  head,  though  salvage  is  said  to  be 
a  question  of  the  jus  gentium^  and  not  the  creature  of  local 
institutions,  like  a  mariner's  contract.*^  The  regulation 
of  salvage,  by  the  statute  law  of  the  United  States,  is 
confined  to  cases  of  re-capture.  In  the  case  of  ship- 
wrecks, or  derelicts  at  sea,  and  rescue,  and  most  other 
cases,  the  law  has  not  fixed  any  certain  rate  of  salvage, 
and  it  is  left  to  the  discretion  of  the  Court  of  Admiralty, 
under  all  the  circumstances.**  The  amount  to  be  allowed 
varies  according  to  the  labour  and  peril  incurred  by  the 
salvors,  the  merit  of  their  conduct,  the  value  of  the  ship 
and  cargo,  and  the  degree  of  danger  from  which  they 
were  rescued.  The  courts  are  liberal  in  the  allowance 
of  salvage  in  meritorious  cases,  as  a  reward  for  the 
service,  and  as  an  incentive  to  effort ;  and  the  allowance 
fluctuates  between  one  half,  one  third,  and  one  fourth, 
of  the  gross  or  net  proceeds  of  the  property  saved,  but 
one  third  has  been  the  most  usual  rate.  In  a  case  of 
derelict,  Sir  William  Scott  observed,  that  in  no  instance 
except  where  the  crown  alone  was  concerned,  and  where 


•  Dig.  3. 5. 

«»  The  Calypso,  2  Hogg.  Adm.  Rep,  217,  218. 

c  1  Rob.  Adm.  Rep.  278. 

*  The  Aquila,  1  Rob.  Adm.  Rep.  32.  The  Two  Friends  ihiJ.  235.  The 
Sarah,  cited  in  a  note  to  ibid.  263.  Marshall,  Ch.  J.,  2  Cranch's  lUp.  267. 
Bond  V.  The  Brig  Cora,  2  Wash.  Cir.  Rep.  80. 
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no  claim  had  been  given  for  a  private  owner,  had 
more  *than  one  half  of  the  not  proceeds  of  the  *246 
property  been  decreed  by  way  of  salvage ;  and 
in  that  case  he  directed  the  salvage  to  be  apportioned 
among  the  crews  of  the  two  vessels  which  were  the 
salvors,  according  to  the  numbers  of  the  crews.'  The 
same  observations  were  made  by  the  court  in  Mason  v. 
The  SJtip  Bhiireau,^  and  no  instance  was  Ibuud  in  which 
salvors  were  allowed  beyond  a  moiety  of  the  value. 
The  court,  in  that  ca^e,  reduced  the  allowance  made  in 
the  court  below  to  the  salvors,  from  three  fifths  of  the 
net  proceeds  of  the  ship  and  cargo,  to  two  fifths  thereof. 
In  general,  neither  the  master,  nor  a  passenger,  seaman, 
or  pilot,  is  entitled  to  compensation  in  the  way  of  salvage, 
for  the  ordinaiy  assistance  he  may  have  afforded  a  vessel 
in  distress,  as  it  is  no  more  than  a  duty ;  for  a  salvor  is 
a  person  who,  without  any  particular  relation  to  the  ship 
in  distress,  proffers  useful  service,  and  renders  it  without 
any  pre-existing  contract  making  the  service  a  duty.*^ 
But  a  passenger,  or  an  officer  acting  as  such,  for  extra- 
ordinary exertions  beyond  tlie  line  of  his  duty,  has  been 
deemed  entitled  to  a  liberal  compensation  as  salvage.* 


•  L'Esperance,  1  Dod,  Rep.  46.  But  in  a  case  of  extraordinary  salvage 
merit,  in  bringing  in  a  derelict,  the  court  have  not  only  allowed  a  moiety 
for  salvage,  but  tliey  have  charged  the  costs  upon  the  otlier  moiety.  The 
Frances' Mary,  2  Hagg.  Adm.  Rep.  89.  The  Reliance,  ibid.  90.  note.  In 
the  Charlotta,  ibid.  361.,  the  court  gave  the  original  salvors  the  salvage  of 
two  fifths  of  the  whole  value.  It  was  a  case  of  derelict,  and  of  great  merit. 
In  cases  of  derelict,  the  rule  limiting  the  salvage  to  a  moiety  seems  to  h% 
the  fixed  rule  in  the  English  admiralty  and  in  our  own.  The  Fortuna, 
4  Rob.  Adm.  Rep.  193.,  and  L'Esperance,  1  Dod.  Rep.  46.  The  Blendon- 
hall,  Und.  414.  421.    The  Elliotta,  2  ibid.  75.     Rowe  v.  The  Brig , 

1  Ma$mC$  Rtp.  372.    The  Henry  Ewbank,  Am.  Jurist,  No,  23.  67. 
»»  2  Cranch's  Rep.  268. 

«  The  Neptune,  1  Hagg.  Adm.  Rep.  236. 

*  Newman  r.  Walters,  3  Bos.  Sf  PuU.  612.     Bond  v.  The  Brig  Cora, 

2  FTo**.  Cir.  Rep.  80.  Case  v.  he  Tigre,  3  ibid.  567.  The  Branston, 
2  Hagg.  Adm.  Rep.  3.  note.  The  general  rule  is,  that  a  salvage  remunera- 
tion is  given  only  to  the  persons  a^twdly  occupied  in  the  salvage  service. 
The  Vine,  ibid.  1 .     But  where  the  service  has  been  performed  at  lome  risk 
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So,  also,  in  a  case  of  extraordinary  peril,  it  is  admitted, 
that  great  exertions  and  personal  hazard  may  exalt  a 
pilotage  service  into  something  of  a  salvage  service.* 
And  if  the  ship  has  been  abandoned,  so  as  to  discharge 
a  seaman  from  his  contract,  yet  if  he  subsequently  con- 
tributes to  the  preservation  of  the  vessel-,  he  will 
♦247  be  entitled  to  salvage.^  As  the  *duty  of  the 
seamen  ceases  by  capture,  any  exertion  subse- 
quently and  successfully  made  to  recover  and  rescue 
the  captured  ship,  wiU  entitle  them  to  recompense.^ 
The  case  will  then  be  withdrawn  from  the  operation  of 
the  general,  if  not  universal  principle,  that  so  long  as 
the  person,  be  he  a  seaman,  pilot,  or  other  person,  is 
acting  within  the  line  of  his  duty  in  the  given  case,  he 
has  no  valid  claim  for  a  salvage  remuneration. 

The  subject  of  salvage  was  largely  discussed  in  our 
courts  in  a  case  of  re-capture.**  The  District  Court  of 
New-York  allowed  as  salvage  one  half  of  the  value  of 
the  ship.  The  Circuit  Court  reversed  the  decree,  and 
denied  all  salvage.  The  Supreme  Court  of  the  United 
States  corrected  both  decrees,  and  allowed  one  sixth 


to  the  property  of  the  oicnerSj  a  portion  of  the  remuneration  has  been  allotted 
to  them.  In  cases  of  civil  salvage,  the  courts  of  admiralty  do  not  recognise 
the  rule  of  proportion,  but  award  an  equitable  remuneration.  Though  the 
master  and  crew  are  in  strict  language  the  only  salvors,  yet  the  owners  of 
the  salvor  or  saving  ship  arc  also  allowed  salvage,  and  one  third  has  been 
established  as  the  suitable  proportion.  The  Blaireau,  2  Cranck^s  Rep.  240. 
The  Brig  Harmony,  1  Peters'  Adm.  Rep.  34.  note.  The  Cora,  2  ibid.  361. 
2  Wash.  Cir.  Rep.  80.  The  Ship  Henry  Ewbank,  Am.  Jurist^  No.  23.  p.  67. 
The  Salacia,  2  Hogg.  Adm.  Rep.  262.  The  act  of  New-York  of  Feb.  I9th, 
1819,  ch.  18.  sec.  19.  (and  Which  act  was  not  repealed  by  the  New- York 
Revised  Statutes  of  1830,)  authorizes  the  board  of  wardens  of  the  port  of 
New- York  to  allow  to  branch  and  deputy  pilots  a  reasonable  reward  for 
extra  services  for  the  preservation  of  vessels  in  distress.  Vide  supra, 
p.  176.  note. 

•  Sir  William  Scott,  in  The  Joseph  Harvey,  1  Rob,  Adm,  Rep.  257. 
PhU.  edit. 

^  Mason  v.  Ship  Blaireau,  2  CrancK's  Rep.  240. 

«  The  Two  Friends,  1  Rob.  Adm.  Rep.  271.    The  Beaver,  3  ibid,  292. 

'  Talbot  9.  Seaman,  1  Crunch's  Rep,  1. 
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part  of  the  net  value,  after  deducting  the  charges.  The 
court,  in  that  case,  admitted  the  rule  to  be,  that  a 
neutral  vessel,  captured  by  a  belligerent,  was  entitled 
to  be  discharged  without  paying  salvage,  on  the  ground 
that  no  beneficial  service  was  thereby  rendered,  as  'the 
neutral,  acting  properly,  would,  of  course,  be  discharged 
by  the  courts  of  the  sovereign  of  the  captor ;  and  they 
admitted,  likewise,  the  exception  to  the  rule,  when 
belligerent  captors  and  courts  were  notorious  for  their 
unprincipled  rapacity.  This  rule,  and  the  exception, 
have  been  frequently  declared  in  the  English  admiralty.* 
The  rule  of  British  jurisprudence  in  respect  to  re-captured 
property,  and  salvage  thereon,  is  to  give  the  benefit  of  the 
rule  applicable  to  re-captured  property  of  British  subjects 
to  allies,  until  it  appears  that  they  act  upon  a  less  liberal 
principle,  and  then  the  allies  are  treated  according  to 
their  own  measure  of  justice.**  The  same  rule 
has  been  •adopted  by  statute  in  this  country ,*=  *248 
and  it  is  founded  on  the  immovable  basis  of 
reciprocal'  justice. 

Though  the  Contract  of  seamen  be  not  dissolved  by 
shipwreck,  and  it  be  their  duty  to  remain  and  labour  to 
preserve  the  wreck  and  fragments  of  the  ship  and  cargo, 
yet  they  may  be  entitled  to  recompense,  by  way  of  salvage, 
for  their  peculiar  services.  The  wages  recovered  in  the 
case  of  shipwreck,  are  in  the  nature  of  salvage,  and  form 
a  lien  on  the  property  saved.  The  character  of  seamen 
creates  no  incapacity  to  assume  that  of  salvors ;  and  were 
it  otherwise,  it  would  be  mischievous  to  the  interests  of 
commerce,  inconsistent  with  natural  equity,  and  would 
be  tempting  the  unfortunate  mariner  to  obtain  by  plunder 
and  embezzlement  in  a  common  calamity,  what  he  ought 


•  The  War  Onskan,  2  Hob.  Adn,  Rep.  299.    The  Carlotta,  5  ibid,  54. 

*  The  Santa  Cruz,  1  Rob.  Adm.  Rep,  42. 

«  Act  of  C<mgrw,  March  3d,  1800,  ch.  14.  leo.  3. 
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to  possess  upon  principles  of  justice.  The  allowance  of 
salvage  in  such  cases  is  and  ought  to  be  liberal ;  not  less, 
in  any  case,  than  the  wages  would  have  amounted  to ; 
and  even  an  additional  recompense  should  be  made  in 
cases  of  extraordinary  danger  and  distinguished  gallantry, 
where  the  service  was  much  enhanced,  by  the  preservation 
of  life,  and  the  great  value  of  the  property  at  stake.' 

(10.)  Of  the  dissolution  of  the  contract  of  affrctghtment. 
The  contract  of  affreightment  maybe  dissolved  without 
execution,  not  only  by  the  act  of  the  parties,  but  in  many 
csLses  by  the  act  of  the  law. 

If  the  voyage  becomes  unlawful,  or  impossible  to  be 
performed,  or  if  it  be  broken  up,  either  before  or  after 
it  has  actually  commenced,  by  war  or  interdiction  of 
commerce  with  the  place  of  destination,  the 
•249  contract  is  dissolved.**  There  is  *no  difference 
in  principle  between  a  complete  interdiction  of 
commerce  which  prevents  the  entry  of  the  vessel,  or  a 
partial  one  in  relation  to  the  merchandise  on  board, 
which  prevents  it  being  landed.  The  contract  of  affreight- 
ment in  respect  to  the  goods  is  dissolved,  for  the  shipper 
cannot  demand  the  delivery  of  the  goods  if  the  landing 
of  them  would  expose  the  vessel  to  seizure.®  And  if 
the  voyage  be  bro]ien  up  by  capture  on  the  passage,  so 
as  to  cause  a  complete  defeasance  of  the  undertaking, 
the  contract  is  dissolved,  notwithstanding  a  subsequent 
re-capture.**  So,  if  there  be  a  blockade  of  the  port  of 
destination,  by  means  of  which  a  delivery  of  the  cargo 
becomes  impossible,  and  the  vessel  returns  to  the  port 


•  The  Two  Catherines,  "itMasmCs  Rep,  319.  The  Court  of  Admiralty 
haa  no  power  of  remunerating  the  mere  preservation  of  life ;  but  if  it  be 
connected  with  the  preservtition  of  property,  it  forms  a  high  ingredient  of 
merit  in  the  allowance  of  salvage.     1  Hagg.  Adm.  Rep.  83. 

^  Liddard  v.  Lopes,  10  East^s  Rep.  526. 

•  Patron  v.  Silva,  1  MilUr's  Louis.  Rep,  277. 

•  The  Hiram,  3  Rob.  Adm,  Rep.  189. 
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of  departure,  the  voyage  is  defeated  and  the  contract 
dissolved.* 

But  a  temporary  impediment  of  the  voyage  does  not 
work  a  dissolution  of  the  charter  party,  and  an  embargo 
has  been  held  to  be  such  a  temporary  restraint,  even 
though  it  be  indefinite  as  to  time.**  The  same  construc- 
tion is  given  to  the  legal  operation  of  a  hostile  blockade, 
or  investment  of  the  port  of  departure,  upon  the  contract. 
It  merely  suspends  the  performance  of  it,  and  the  voyage 
mu^t  be  broken  up,  or  the  completion  of  it  become  un- 
lawful, before  the  contract  will  be  dissolved.^  If  the 
cargo  be  not  of  a  perishable  nature,  and  can  endure  the 
delay,  then  the  general  principle  applies,  that  nothing 
but  occurrences  which  prevent  absolutely  the  execution 
of  the  contract  will  discharge  it.  ,  The  parties  must 
wait  until  those  which  merely  retard  its  execution  are 
removed.  The  commercial  code  of  France** 
declares,  that,  if  before  the  *vessel  sails  on  Iter  •250 
voyage,  an  interdiction  of  commerce  with  the 
country  to'which  she  is  bound  takes  place,  the  charter 
party  is  dissolved,  though  it  would  be  otherwise  if  a 
superior  force  hinders,  for  a  time,  the  departure  of  the 
ship,  or  if  she  Were  detained  by  superior  force  during 
the  voyage. 

In  parting  with  the  subject  of  this,  and  of  the  two 
preceding  lectures,  I  readily  acknowledge  the  free  use 
that  has  been  made  of  Lor(J  Tenterden's  excellent  treatise 
on  maritime  law.  It  has  been  the  basis  of  the  compila- 
tion, and  it  was  impossible  to  have  found  any  other  model 
so  perfect,  or  to  have  made  any  material  improvement 
upon  it.     It  is  equally  distinguished  for  practical  good 


•  Scott  r.  Libby,  2  Johns.  Pep.  33G.    Tlie  Tiileta,  6  /?o».  Adm,  Rip.  m, 

*  Hadley  r.  Clarko,  8  Term  Rep.  259.     M' Bride  v.  Marine  Insurance 
Company,  5  Johns.  Hep.  308.    Baylies  v.  Fettyplace,  7  Mass,  Rep.  325. 

«  Palmer  v.  Lorillard,  16  Jokns.  Rep.  348. 
'  C«le  ds  Commerce,  art.  276,  277. 
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sense,  and  for  extensive  and  accurate  learning,  remark- 
ably compressed,  and  appropriately  applied.  Another 
work  from  which  I  have  derived  much  assistance,  is 
Mr.  Holt's  view  of  the  English  navisration  laws,  and  of 
maritime  contracts.  He  has  followed  in  the  track  of 
Lord  Tenterden,  and  with  great  credit  to  himself.  His 
work  is  wholly  free  from  the  encumbrance  of  foreign 
learning  on  the  same  subject.  This  omission  gives  the 
appearance  of  a  dry  practical  character  to  the  work,  but 
the  reading  of  it  becomes  quite  interesting  by  reason  of 
the  clearness  of  its  analysis,  the  precision  of  its  principles, 
the  perspicuity  of  the  style,  and  the  manly  good  sense  of 
the  author.  The  introductory  part  is  particularly  excel- 
lent, for  it  contains  a  very  condensed,  yet  comprehensive, 
and  perfectly  accurate  view,  of  all  the  principles  in  the 
work,  entirely  disembarrassed  from  adjudged  cases. 

No  one  can  observe,  at  first,  without  surprise,  how 
extensively  and  closely  subsequent  writers  follow  in  the 
footsteps  of  those  who  preceded  them  ;  but  when  we 
come  to  study  the  same  topics,  handled  so  often  by 
master  spirits,  we  perceive  that  this  must  necessarily 
be  the  case,  in  ethics  and  in  law,  where  discoveries 
are  not  to  be  made,  as  in  the  physical  sciences.  The 
entire  region  of  ethical  and  municipal  jurisprudence  has 

been  amply  explored,  and  with  more  than  a 
•251     *Denham  or  a  Parry's"  success.*     Panaetius  was 

the  original  author  of  the  substance  of  Cicero's 
Offices,  as  Cicero  himself  acknowledges ;  and  that  con- 
simimate  work,  in  its  turn,  became  the  foundation  of  all 
that  Grotius,  PufFendorf,  Cumberland,  and  a  thousand 


*■  In  the  immense  collection  which  was  published  at  Amsterdam  in  1669, 
of  the  various  works  of  Straccha,  S.interna,  and  others,  on  nautical  and 
maritime  subjects,  we  have  laborious  essays,  replete  with  obsolete  learning, 
on  different  branches  of  commercial  law,  of  no  less  than  twenty  Italian 
civilians,  whose  works  are  now  totally  forgotten,  and  even  their  very  names 
have  become  obscured  by  the  oblivion  of  time.  Subsequent  civilians  may 
have  erected  stately  tomes  from  the  matter  which  their  ruins  have  famiBhed. 
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Other  writers,  have  laid  down  as  the  deductions  of  right 
reason,  concerning  the  moral  duties  of  'mankind.  No 
person  would  think  of  compiling  a  code  of  ethics  without 
at  least  visiting  the  shades  of  Tusculum,  and  still  less 
would  he  think  of  erecting  a  temple  to  jurisprudence, 
without  adorning  it  with  materials  drawn  from  the 
splendid  monuments  of  Justinian,  or  the  castellated 
remains  of  feudal  grandeur.  The  literature  of  tl^e  pre- 
sent day,  "  rich  with  the  spoils  of  time,"  instructs  by  the 
aid  of  the  accumulated  wisdom  of  ages. 
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LECTURE  XLVni. 


OF   THE    LAW   OP   MARINE   INSURANCE. 


Marine  insurance  is  a  contract  whereby  one  party^ 
for  a  stipulated  premium,  undertakes  to  indemnify  the 
other  against  certain  perils,  or  sea  risks,  to  which  his 
ship,  freight,  and  cargo,  or  some  of  them,  may  be 
exposed,  during  a  certain  voyage,  or  a  fixed  period  of 
time. 

In  the  consideration  of  a  title  in  the  law  of  such 
extensive  concern,  and  upon  which  so  many  learned 
volumes  have  been  exhausted,  it  has  been  found  diffi- 
cult to  bring  the  subject  within  manageable  lipiits,  and 
suitably  restricted  for  the  object  of  these  lectures.  It 
has  been  my  endeavour  to  state  the  leading  principles 
of  the  contract,  and  to  dwell  upon  such  parts  only  as 
are  best  adapted  for  elementary  instruction. 

The  subject  will  be  considered  under  the  following 
arrangement :  (I.)  Of  the  formation  and  subject  matter 
of  the  contract,  (n.)  Of  the  voyage  in  relation  to  the 
policy,  (in.)  Of  the  rights  and  duties  of  the  insured 
in  case  of  loss, 

I.   Of  the  formation  and  svbject  matter  of  the  contracts 

(1.)  Of  the  parties. 

All  persons,  whether  aliens  or  natives,  maybe  insured, 
with  the  exception  of  alien  .enemies,  for  it  is  a  contract 
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authorized  by  the  general  law  and  usac^e  of 
•254  nations."  It  was  •for  a  long  time  an  unsettled 
question  in  the  English  law,  whether  the  insurance 
of  enemy's  property  was  lawful.  In  the  year  1741.  a  bill 
was  brought  into  Parhament  to  prohibit  insurances  on 
the  property  of  the  subjects  of  France,  then  at  war  with 
Great  Britain ;  and  the  propriety  of  such  a  restriction 
was  much  discussed,  and  the  bill  was  dropped.  But 
in  1748,  such  9,  bill  passed  into  a  la\y.*  It  prohibited, 
under  a  penalty ,  the  assurance  on  ships  or  merchandises 
belonging  to  France ;  and  the  contracts  for  such  policies 
were  declared  void.  The  statute  of  33  Geo.  III.  c.  27. 
was  to  the  same  effect,  though  much  more  severe  in  its 
penalties.  Those  statutes  were  temporary,  and  applied 
only  to  the  then  existing  war ;  and  they  left  the  question 
still  undecided  as  to  the  legality  of  such  insurances 
independent  of  statute. 

Lord  Hardwicke,  in  the  year  1749,  declared,*  that 
there  had  been  no  determination  that  such  insurances 
were  unlawful,  and  that  it  might  be  going  too  far  to  say, 
that  aU  trading  with  enemies  was  unlawful,  and  that 
there  had  been  several  insurances  of  that  sort  during  the 
war  of  1741.  But  in  Brandon  v.  Nesbit^^  the  Court  of 
K.  B.  gave  a  fatal  wound  10  the  opinion,  that  the  insurance 
of  enemy's  property  was  lawful,  though  that  opinion  had 
received  considerable  currency  under  the  sanction  of  the 
great  name  and  influence  of  Lord  Mansfield.  It  was 
certainly  without  any  just  foundation,  either  in  the  English 
law,  or  in  the  established  policy  and  principles  of  the  law 
of  nations.  That  case  was  a  suit  on  a  policy  of  insurance, 
broi^ht  in  the  name  of  an  English  agent,  for  his  principal, 
who  was  an  alien  enemy ;  and  it  was  adjudged,  that  no 


•  Pothier  U  rins  it  a  contract  du  Droit  des  Gens, 

»•  Stat.  21  (Jeo.  IT.  ch.  4. 

^  llmiklo  r.  The  Royal  Exchange  Assurance  Company,  1  VcsetfsRep.tn. 

«•  «  Term  lUp.  'SA. 
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action  could  be  maintained  either  by,  or  in  favour  of  an 
alien  eneniy.     The  case  of  Bristow  v.  TowersP^ 
•was  still  more  directly  on  the  point,  and  the     *2^^ 
legality  and  expediency  of  insurances  of  enemy's  * 

property  were  discussed  very  much  at  large,  and  with 
great  ability  and  learning.  The  decision  of  the  court 
was  put  upon  the  strict  ground,  that  the  insurance  of 
enemy's  property  was  illegal,  'and  no  action  could  be 
sustained  on  such  a  policy.  A  distinction  was  afterwards 
taken  in  Bell  v.  Gilsan,^  where  it  was  held,  that  the  in- 
surance of  goods  purchased  in  an  enemy's  country  during 
war,  by  a  British  agent,  and  shipped  for  British  subjects, 
was  a  lawful  insurance.  But  every  distinction  of  that 
kind  was  subsequently  abandoned  f  and  in  the  case  of 
insurances  on  French  property  previous  to  war,  they 
were  held  not  to  cover  a  loss  by  British  capture  after 
the  war  was  renewed,  even  though  the  action  was  not 
brought  until  after  the  restoration  of  peace.  It  was 
declared,  that  an  insurance  of  enemy's  property,  as  well 
as  all  commercial  intercourse  with  the  enemy,  was,  at 
common  law,  unlawful,  and  that  an  insurance,  though 
effected  before  the  war,  made  no  difference,  as  a  foreigner 
might  otherwise  insure  previous  to  the  wax,  against  all 
the  evils  incident  to  the  w^ar.  Insurances  of  enemy's 
property  had  been  indulged,  but  never  were  legal.  The 
judicial  language  at  last  was,**  that  such  insurances  were 
not  only  illegal  and  void,  but  repugnant  to  every  prin- 
ciple of  public  pohcy.  The  former  opinion  in  favour  of 
the  expediency  of  such  insurances,  had  never  yet  pro- 
duced one  single  judicial  determination  in  favour  of  their 
legality. 


*  6  Term  Rep.  35. 

»»  1  Bos.  ^-  Vtdl.  345. 

*  Furtudo  V.  Rodfljcrp,  3  lios.  Sf  Pull,   IfM.     Gaintia  v.  Le  Mcduricr, 
4  East's  Rep.  407.     Brandon  v.  Curlint;:,  ilnd.  410. 

•*  Lord  Ellonborougii,  Krilncr  r.  Ijc  Alcsurki',  4  Eabt'6  Rep.  3iH3.    Lord 
Erskine,  Ex  parte  Lee,  13  Vcscy's  Rtp.  64. 
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All  the  continental  ordinances  and  jurists  concur  in 
the  illegality  of  such  insurances.*  Bj^nkershoeck, 
*256  in  a  chapter  *devotcd  to  the  consideration  of  this 
question,  concludes  that  the  reason  of  war  abso- 
lutely requires  the  prohibition  of  insurance  of  enemy's 
property  ;  because,  by  assuming  such  risks,  we  promote 
the  maritime  commerce  of  the  enemy.  Valin  considered 
that  insuring  enemy's  property,  and  trading  with  the 
enemy,  was  substantially  the  same  thing ;  and  he  truly 
observed,  that  when  the  'English,  in  the  war  of  1756, 
insured  French  ships  and  cargoes,  which  were  captured 
and  condemned  as  prize  of  war,  and  paid  for  by  English 
underwriters,  the  nation  only  took  with  one  hand  what 
it  restored  with  the  other.^ 

The  doctrine  of  tlie  European  law,  on  this  subject,  was 
extensively  discussed  and  explicitly  recognised  in  New- 
York,  in  the  case  of  Grisivold  v.  Waddwgton  ;^  and  as 
that  doctrine  is  founded  on  the  same  principle  of  general 
policy  which  interdicts  aU  commerce  and  trading  with 
the  enemy,  in  time  of  war,  it  may  be  considered  as  the 
established  law  of  this  countrv. 

With  respect  to  persons  who  may  be  insurers,  the  rule 
of  the  common  law  prevails  with  us,  and  any  individuals, 
or  companies,  or  partnerships,  may  lawfully  become 
insurers ;  and  we  have  no  incorporated  companies, 
like  those  of  the  Royal  Exchange  Assurayice,  and  the 
London  Assurance  companies,  with  the  mouopoly  or 
exclusive  right  of  making  insurance  as  a  company  or 
partnership  on  a  joint  capital.     Each  part  owner  may 


■  The  ordinances  of  Barcelona,  as  early  as  1484,  declared  such  insurances 
void.  Consulat  dc  la  Mcr^  par  Boucher ,  toni.  ii.  717.  See,  also,  Le  Guidon^ 
ch.  2.  sec.  5.  in  Chirac j  Us  et  Coulumcs  dc  la  Mcr,  197.  edit.  1671.  Ord.  of 
Stockholm,  of  1756.  2  Magens,  257.  Ord.  of  the  States  General  of  f/wj  Nether- 
lands, in  1622,  1657,  1665,  and  1689,  cited  in  Bynk,  Q.  J.  Pub,  lib.  i.  ch.  21. 
Emerigotiy  des  Ass.  torn,  i.  128. 

*>  Valines  Com.  torn.  ii.  32.     See  vol.  i.  lee.  4.,  how  far  a  foreign  domicil 
communicates  lo  a  citizen  the  disabilities  of  an  alien  enemy. 

<^  16  Johns.  Rep,  438. 
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insure  for  himself,  and  may  act  his  pleasure  as  to 
the  insurance  of  his  individual  proportion  of  interest. 
During  the  colonial  government  of  this  country,  as  well 
as  for  the  first  fifteen  or  twenty  j^ears  after  the  peace 
of  1783,  the  business  of  insurance  was  almost 
entirely  carried  on  by  *private  individuals,  each  *257 
taking  singly  for  himself;  and  not  in  solido^  a  risk 
to  the  amount  of  his  subscription.  But  incorporated 
companies  began  to  multiply  and  supplant  private 
underwriters,  and  the  business  of  insurance  in  the 
United  States  is  now  carried  on  almost  exclusively  by 
incorporated  companies.  Individuals,  and  unincorpo- 
rated partnership  companies,  are  still  at  liberty  to  carry 
on  the  business  of  insurance  to  any  ext^it  they  please, 
and  the  success  of  any  such  competition  with  the  incor- 
porated companies  would  depend  upon  the  ability  tO" 
(Command  confidence,  and  the  judgment  and  skill  with 
which  the  business  was  conducted.* 

(2.)  Of  the  terms  and  subject  of  the  policy. 

If  the  ship  be  specified  in  the  policy,  it  becomes  part 
of  the  contract,  and  no  other  ship  can  be  substituted 
without  necessity ;  but  the  cargo  may  be  shifted  fi'om 


■  Marine  insurance  was  formerly  a  lawful  business  in  N^w-York,  equally 
open  to  all  the  world ;  but  in  1829,  the  legislature,  by  statute,  {Laws  ofNeto- 
Yorky  SPSS.  52.  eh.  336.,)  prohibited  marine  insurance,  or  lending  on  respon- 
dentia or  bottomry,  effected  within  the  state,  to  all  persons  and  cempanies 
residing  in  any  foreign  country,  acting  by  any  agent  here.  Persons  and 
associations  in  other  states  effecting  such  insurances  in  New-York,  were* 
taxed  ten  per  cent,  on  their  premiums.  The  same  check  and  prohibition 
applies  to  insurances  in  New-York  against  fire.  N.  Y.  Revised  StaiuteSf  vol.  i. 
714.  The  law  in  Massachusetts  is  more  liberal,  and  it  allows  incorporated 
insurance  companies  in  other  states  and  in  foreign  countries  to  insure  by 
their  agents,  upon  compliance  with  certain  conditions  intended  to  guard 
against  abuse.  Act  of  1816,  and  Revised  Statutes  of  1835.  Every  incor- 
porated insurance  company  in  Massachusetts  may  insure  vessels,  freight, 
money,  goods,  and  effects,  and  against  captivity  of  persons,  and  on  tlie  life 
of  any  person  at  aea,  and  on  money  lent  upon  bottomry  and  respondentia, 
and  against  fire :  on  dwelling  houses  and  other  buildings,  and  on  mer- 
chandise or  other  property  within  the  United  States.  Statutes,  1817,  1819. 
Revised  Statutes,  1835,  part  1.  tit.  13.  ch.  37.  sec.  2. 
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one  ship  to  another,  if  it  be  done  from  necessity,  and  the 
insurer  of  it  will  still  be  liable.  An  insurance  on  the 
body  of  a  ship  sweeps  in,  by  the  comprehensiveness  of 
the  expression,  whatever  is  appurtenant  to  the  ship. 
This  is  the  doctrine  taught  in  all  the  continental  writers 
on  insurance,  as  well  as  in  the  English  law.*  An 
insurance  on  a  ship  means  privia  facie  the  legal  interest 
in  the  vessel,  and  not  the  mere  equitable  interest,  and 

if  the  policy  be  intended  to  cover  the  equitable 
♦258     interest  only,  that  *interest  ought  to  be  disclosed 

to  the  insurer.**  An  insurance  will  be  valid 
without  naming  the  ship,  as  upon  goods  on  board  any 
ship  or  ships  ;  and  it  becomes  sometimes  a  nice  question 
as  tx>  the  application  of  the  loss,  when  there  are  two  or 
more  policies  of  that  loose  description  on  different  parcels 
of  goods.*  So,  it  will  be  valid  if  made  on  account  of  A., 
or  of  whom  it  may  concern.^  In  England,  the  statute  of 
25  Geo.  ni.  c.  44.  prohibits  insurances  in  blank,  as  to 
the  name  of  the  insured ;  and  the  name  of  the  party  in 
interest,  or  some  agent  in  his  behalf,  must  be  inserted, 
and  the  policy  cannot  be  applied  to  any  property  which 
does  not  belong  to  the  party  named,  or  in  which  he  is 
not  interested ;  but  the  suit  on  the  policy  may  be  brought 
in  the  name  of  the  principal  or  agent.®  The  interest  of 
the  real  owner  may  be  averred  and  shown ;  but  if  one 
partner  insures  in  his  own  name  only,  the  policy  wnll 
cover  his  undivided  interest  in  the  partnership,  and  no 
more.^    If  the  policy  has  the  words,  and  whomsoever  it 


■  Emerigon,  torn.  i.  423.  Boulay  Paty,  torn.  iii.  379.  Plantamour  v. 
Staples,  1  Term  Rep.  611.  note. 

*»  Oh  I  V.  Eagle  Ins.  Company,  4  Mason's  Rep.  390. 

^  Emerigon,  torn.  i.  173.  Kewley  r.  Ryan,  2  H.  Blacks.  343.  Henchman 
fj.  Offley,  Und,  345.  note. 

^  BovUyPaty,  torn.  iii.  528.  531.,  torn.  iv.  28. 

•  Cox  V.  Parry,  1  Term  Rep.  464. 

*■  VaUfCs  Com.  torn.  ii.  34.  1  Emerigon,  293,  294.  Graves  &  Barnewcll 
V.  Boston  Marine  Ins.  Company,  2  CrandCs  Rep.  419.  Dumas  v.  Jones, 
4  Mass.  Rep,  647.    Turner  v.  Burrows,  5  H'enddVs  Rep,  541. 
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may  coTicem^  then  it  will  cover  the  whole  partnership 
interest;*  and  Valin  and  Bonlay  Paty  think  it  covers 
the  whole  if  the  policy  be  generally  on  his  goods.**  On 
such  a  policy  an  action  may  be  maintained  by  any  one 
of  the  owners  whose  interest  was  intended  to  be  insured 
by  it.  It  will  cover  a  person  who  has  but  a  special 
interest,  as  by  lien  or  otherwise/  Those  general  words, 
whom  it  may  concern,  will  only  apply  to  the  person  having 
aji  interest  in  the  subject  insured,  and  who  was  in  the 
contemplation  of  the  contract.*  But  a  policy  may  be 
applied  to  cover  the  interest  intended  to  be  insured, 
though  the  owner  of  it  was  not  known  to  the  parties, 
provided  the  terms  of  the  policy  will  permit  it.* 

The  form  of  the  policy  in  England  and  the  United 
States,  contains  the  words  lost  or  not  lost;  and  if  the 
subject  insured  be  lost,  or  has  arrived  in  safety  when 
the  contract  is  made,  it  is  still  valid,  if  made  in  ignorance 
of  the  event,  and  the  insurer  must  pay  the  loss 
or  not  pay  it  as  the  *case  may  be.  This  •269 
is  laud  down  by  the  foreign  jurists  as  a  general 
principle  of  insurance,  without  reference  to  those  words, 
which  are  said  to.  be  peculiar  to  the  Etiglish  policies, 
and  that  without  them  the  policy  would  be  void  if 
the  subject  was  lost  when  the  insurance  was  made.' 
There  is  no  English  adjudication  to  that  effect,  and  the 
point  may  well  be  doubted,  inasmuch  as  all  the  conti- 
nental authorities  hold  such  insurances  to  be  valid,  if 
made  in  ignorance  of  the  existing  loss.* 


*  Lawrence  v.  Sebor,  2  Caines^  Rep.  203. 

^  VaUny  torn.  ii.  34.    Boulaff  Paty,  torn.  iii.  386. 

«  The  Pacific  Ins.  Company  v,  Catlett,  1  W&tdeWs  Rep.  561.  S.  C. 
4  Und.  76. 

'  NewBon  v.  Douglass,  7  Johnson  Jr  Harris*  Rep*  417.  Bauduy  v.  Union 
Ins.  Company,  2  Wagk.  Cir,  Rep.  391. 

*  Buck  V*  Chest  Ina.  Company,  1  Peters*  S.  C.  Rep.  151. 
'  5  Burr,  Rep.  2803, 2804.    Park  on  Jnsuranu,  31. 

s  Rota  GmuM  Dediio,  42.  n.  8.  Roccus,  de  Ass,  n.  51.  Emerigom,  torn.  ii. 
121.  Ruggles  V,  Gen.  Int.  Ins.  Company,  4  MasmCs  Rep.  74.  Kohne 
V.  Ins.  Company  of  North  America,  1  Wash.  Cir,  Rop.  93. 

Vol.  IU.  36 
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A  policy  on  a  voyage  from  abroad  may  be  good, 
though  it  omits  to  name  the  ship,  or  master,  or  port  of 
discharge,  or  consignee,  or  to  specify  and  designate  the 
nature  or  species  of  the  cargo,  for  all  these  may  be  un- 
known to  the  insured  when  he  applies  for  the  insurance.* 
The  policy,  in  such  a  case,  will  be  good  to  the  amount 
insured,  if  effects  be  laden  in  any  ship,  to  any  port,  and 
to  any  consignee.  The  text  writers,  however,  require 
cargo  of  the  same  form  and  species,  and  the  policy  will 
not  cover  the  same  thing  under  a  new  modification,  if 
the  essential  character  of  the  article  has  changed  ;  as  a 
policy  on  a  cargo  of  wheat  will  not  cover  a  cargo  of  flour.** 
A  policy  on  cargo  or  goods  generally  will  not  cover  goods 
stowed  on  deck,  nor  live  stock,  unless  there  be  some 
local  mercantile  usage  to  give  extension  to  the  terms.* 
And  a  policy  may  be  on  bills  of  exchange  if  they  truly 
exist.**  If  bottomry  or  respondentia  interest  be  insured  by 
the  lender,  it  has  been  required  to  be  insured  eo  nominey 
and  not  under  the  general  description  oigoods,^  But  this 
rule  was  originally  adopted  on  the  ground  of  mercantile 
usage  ;  and  where  the  usage  was  shown  to  be 
•260  different,  such  an  interest  was  allowed  ♦to  be  co- 
vered by  a  policy  on  goods.^  If  any  of  the  terms 
used  in  a  policy  have  by  the  known  usage  of  trade,  and 
the  practice  as  between  the  insurers  and  the  insured, 
acquired  an  appropriate  sense,  they  are  to  be  construed 
according  to  that  sense.   All  mercantile  contracts,  if  du- 


»  Lt  Guidon,  ch.  12.  art.  2.  Ord.  de  la  Mar.  tit.  des  AssuranceSf  art.  4* 
Codede  Commerce,  art  337.  Botday  Paly,  Coura  de  Droit  Com.  tom.  iii.  411, 

412. 

>»  Boulay  Paty,  tom.  iii.  388, 389.     See,  infra,  p.  310. 

<  Lenox  V.  United  Ins.  Co.,  3  Johnson* 8  Cos.  178.  Allcgre  v.  Maryland 
Ins.  Co.,  2GttlSf  Johnson,  136.    Wolcott  v.  Eagle  Ins.  Co.,  4  Pick.  429. 

^  Palmer  v.  Pratt,  2  Bing.  185. 

•  Glover  v.  Black,  3  Burr.  1394.  Robertson  v.  Union  Ins.  Co.,  2  Johns, 
Cases,  250.    Kenny  v.  Clark^on,  1  Johns.  Rep.  385. 

f  Gregory  v.  Christie,  1  Candy's  Marshall  on  Jnsnran^e,  118. 
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bious  or  made  with  reference  to  usage,  may  be  explained 
hy  parol  evidence  of  the  usage.*  But  the  rule  is  checked 
by  this  limitation,  that  the  usage  to  be  Admissible  must 
be  consistent  with  the  principles  of  law,  and  not  go  to 
defeat  the  essential  provisions  of  the  contract.^  If  part 
of  the  policy  should  be  written  and  part  printed,  and 
there  should  arise  a  reasonable  doubt  upon  the  meaning 
of  the  contract,  the  greater  effect  is  to  be  attributed  to 
the  written  words,  for  they  are  the  immediate  language 
selected  by  the  parties,  and  the  printed  words  contain  the 
formula  adapted  to  that  and  all  other  cases  upon  similar 
subjects.* 

The  ancient  laws  of  insurance  required  the  insured  to 
bear  the  risk  himself,  of  one  tenth  of  his  interest  in  the 
voyage.  This  was  to  stimulate  him,  by  a  sense  of  his 
own  interest,  to  watch  more  vigilantly  for  the  preserva- 
tion of  the  cargo.  The  Dutch  ordinances  of  Antwerp, 
Middleburg,  and  Amsterdam,  and  the  Le  Guidon,  had 
such  provisions.**  But  these  provisions  have  been  omit- 
ted in  all  the  modern  codes,  as  being  odious  and  useless, 
and  the  merchant  can  have  his  interest  insured  to  the 
entire  extent  of  it. 

Policies  are  generally  effected  through  the  agency  of 
brokers ;  and  the  insurance  broker  keeps  running  ac- 
counts with  both  parties,  and  becomes  the  mutual  agent 
of  both  the  underwriter  and  the  insured.  His  receipt  of 
the  premium  places  him  in  the  relation  of  debtor  to  the 
one  party,  and  creditor  to  the  other.     The  general  rule 


*  Coit  V.  Com.  Ins.  Co.,  7  Johns.  Rep.  385.  Allegre  v.  Maryland  Ins. 
Co.,  6  Harr.  Sf  Johns.  408.  Robertson  v.  Clarke,  1  Bing.  445.  Renner  v. 
Bank  of  Columbia,  9  Wheat.  591.  Columbia  Ins.  Co.  v.  Cobbett,  12  ibid. 
383. 

^  Palmer  v.  Blackburne,  3  Bing.  61.  Bryant  p.  Com.  Ins.  C<K,  6  Pick. 
131.    Rankin  v.  American  Ins.  Co.,  1  HaWs  N.  Y.  Rep.  619. 

*^  Lord  Ellenboroughy  4  Eastj  136.    Coster  v.  Phoenix  Ins.  Co.,  C  C. 
Pom.  April,  1807. 
^ '  3  MagcnSy  26.  68.    Le  Guidan,  ch.  2.  art.  11. 
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is,  that  the  broker  is  the  debtor  of  the  underwriter  for  the 
premiums,  and  the  underwriter  the  debtor  of  the  assured 
for  the  loss.  The  receipt  of  the  premium  in  the  policy, 
is  conclus  ve  evidence  of  payment,  and  binds  the  insurer, 
unless  there  be  fraud  on  the  part  of  the  insured.*  If  the 
agent  effects  an  insurance  for  his  principal  without  his 
knowledge  or  authority,  and  the  principal  afterwards 
adopts  the*  act,  the  insurer  is  bound,  and  cannot. 
•261  ♦object  to  the  want  of  authority.**  But  if  A.  in- 
sures the  property  of  B.  without  authority,  (and 
the  master  of  a  vessel,  merely  as  master  or  a  part-owner 
as  such,  have  no  such  authority,)  and  without  any  adop- 
tion of  the  act  by  B.,  the  contract  is  not  binding.*^  A 
merchant  who  has  effects  of  his  foreign  correspondent 
in  hand,  or  who  is  in  the  habit  of  insuring  for  him,  is 
bound  to  comply  with  an  order  to  insure,  and  the  order 
may  be  implied  in  some  cases  from  the  previous  course 
of  dealing  between  the  parties.  If  the  agent  neglects  or 
imperfectly  executes  the  order,  he  is  answerable,  as  if 
he  himself  was  the  insurer,  and  is  entitled  to  the 
premium.^ 

If  the  subject  matter  of  the  policy  be  assigned,  the  ^ 
policy  may  also  be  assigned,  so  as  to  give  a  right  of 
action  to  the  assignee.     But  if  there  be  no  statute  pro- 
vision, (as  there  is  in  Pennsylvania,*')  the  assignee  must 
sue  in  the  name  of  the  assignor,  who  will  not  be  permit- 


•  Dalzell  V.  Mair,  1  Campb.  Rep.  532.     Foy  v.  Bell,  3  Tawnt,  Rep.  493. 
»»  Bridge  v.  Niagara  Ins.  Co.  of  New-York,  1  HalVs  N.  K  Rep.  247. 

•  Bell  V.  Humphreys,  2  StorA^ie,  345.  French  v.  Backhouse,  5  Burr.  2727. 
Foster  v.  U.  S.  Ins.  Co.,  U  Pick.  &y. 

^  BuUer,  J.,  hi  Wallace  v.  Tellfair,  2  Term  Rep.  188.  note,  and  in  Smith 
V.  Lascalles,  2  7'cnn  Rep.  188.  De  Taslettv.  Crousiilat,  2  Wash.  Cir.  Rep. 
132.  Morris  v.  Summerl,  ibid.  203.  A  commission  merchant  is  not  bound 
to  insure  for  the  benefit  of  his  principal,  goods  consigned  to -him  for  sale, 
without  some  express  or  implied  directions  to  that  effect ;  though  he  has 
such  an  interest  in  the  goods,  that  he  may  insure  them  to  their  full  vjilue,iii 
his  own  name.     Brisban  v.  Boyd,  4  PaigCf  17. 

•  1  Bkmttf's  Rep.  429. 
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ted  to  defeat  or  prejudice  the  right  of  action  of  the 
assignee.  The  declaration,  in  such  a  suit,  may  contain 
the  averment  that  the  plaintiff  sues  as  mere  trustee,  and 
that  the  whole  interest  is  in  others.* 

•(3.)  Of  insurable  interests.  •262 

The  assured  must  have  a  lawful  interest  sub- 
sisting at  the  time  of  the  loss  in  the  subject  insured  to 
entitle  him  to  recover  upon  his  policy.  That  interest 
may  be  absolute  or  contingent,  legal  or  equitable.  It 
may  exist  in  him  not  only  as  absolute  owner,  but  also  in 
the  character  of  mortgagor  or  mortgagee,  borrower  or 
lender,  consignee,  factor,  or  agent,  and  may  arise  from 
profits,  freight,  or  commissions,  or  other  lawful  business*' 
The  subject  will  be  better  illustrated  by  considering  it 
with  its  qualifications  under  the  following  heads,  viz  : 
1.  Illicit  trade.  2.  Contraband  of  war.  3.  SeamerCs  uxiges. 
4.  Freight,  profits,  and  commissions.  6.  Open  and  valued 
policies.  6.  Wager  policies.  I  shall  treat  of  each  of  them 
in  their  order. 

1.   Of  illicit  trade. 

The  proper  subject  of  insurance,  is  lawful  property 
engaged  in  a  lawful  trade.  We  have  seen  that  the  pro- 
perty of  enemies,  and  a  trade  carried  on  with  enemies. 


■  2  Condy's  Marshall  on  Insurance^  800.  803.  805.  1  Phillips  on  buu- 
ranee,  11.  Carter  v.  Union  Ins.  Co.,  IJohns,  Ch,  Rtp,  463.  Wakefield  v. 
Martin,  3  Mass.  Rep.  558.  Bell  p.  Smith,  5  Bamio.  tf  Cress,  Hep.  188.  Ash- 
hurst,  J.,  in  Delancey  v.  Stoddart,  1  Term  Rsp.  36.  Craig  v.  The  United 
States  Ins.  Co.,  1  Peters^  Cir.  Bep.  410.  A  clause  in  a  policy  that  it  shall 
be  void  if  assigned  without  the  consent,  in  writing,  of  the  insurer,  is  taken 
strictly,  and  means  an  effectual  transfer  or  pledge  of  the  particular  policy. 
In  Massachusetts,  it  has  been  decided,  that  if  there  be  an  absolute  transfer 
of  the  subject  insured,  the  contract  of  insurance  is  avoided,  for  the  assured 
cannot  s«e,  as  he  has  not  sufiered  any  loss,  and  the  assignee  cannot  sue,  for 
he  is  no  party  to  the  contract.  But  if  the  assignment  be  in  the  nature  of  a 
mortgage,  or  in  trust,  the  insured  may  nevertheless  sue  and  recover  to  the 
extent  of  his  residuary  interest.  Carroll  v.  The  Boston  Marine  Ins.  Co.,  8 
Mass.  Rep.  515.    Lazarus  v.  Commonwealth  Ins.  Co.,  5  Piek.76, 
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do  not  come  within  this  definition.  So,  an  insurance  on 
a  voyage  undertaken  in  violation  of  a  blockade,  or  of  an 
embargo,  or  of  the  provisions  of  a  treaty,  is  illegal, 
whether  the  policy  be  on  the  ship,  freight,  or  goods,  em- 
barked in  the  illegal  traffic*  Any  illegality  in  the  com- 
mencement of  an  entire  voyage,  will  render  the  whole 
illegal,  and  destroy  the  policy  intended  for  its  protection.** 
It  is  a  clear,  settled,  and  universal  principle,  that  an 
insurance  on  property,  intended  to  be  imported  or  ex- 
ported, contrary  to  the  law  of  the  place  where  the  policy 
is  made,  or  sought  to  be  enforced,  is  void.  No  court, 
consistently  v/ith  its  duty,  can  lend  its  aid  to  carry  into 
execution  a  contract  which  involves  a  violation  of  the 

laws  the  court  is  bound  to  administer.^ 
♦263         *It  has  been  a  question  of  great  discussion, 

whedier  a  trade  prohibited  by  one  country,  might 
be  made  the  subject  of  lawful  insurance,  to  be  protected 
and  enforced  in  the  courts  of  another  in  which  the  prohi- 
bition does  not  exist.  This  question  involves  principles 
in  politics  and  morals  of  momentous  importance,  and  yet 
the  jurists  of  England  and  France  have  differed  widely 
in  opinion  upon  it.  Valin  and  Emerigon  consider  the 
insurance  of  goods  employed  in  a  foreign  smuggling  or 
contraband  trade,  to  be  valid,  provided  the  insurer  was 
duly  informed,  when  he  exitered  into  the  contract,  of 


*  The  Hurtige  Hane,  3  Rob.  Adm,  Rep.  324.  Dclmadat?.  Motteux,  K.  B., 
25  George  III.  Park  on  Insurance f  311.  Sir  W.  Scott,  in  the  Eenrom,2 
Bob*  Adm.  Rep.  6.     Hughes  on  the  Law  of  Insurance^  70. 

•»  Wilson  V.  Marryatt,  8  Term  Rep.  3].     Bird  v.  Appleton,  ibid.  562. 

«  Johnston  v.  Sutton,  Doug.  Rep.  254.  Parkin  v.  Dick,  11  East^s  Rep. 
.  502.  The  United  States  ».  The  Paul  Sherman,  1  Peters'  Rep.  98.  1  Phillips 
on  Insurance^  35.  1  Emerigon,  210.  ch.  8.  sec.  5.  And  see  his  opinion 
in  a  note  to  2  Valine  130. ;  in  which  he  refers  to  Stracchade  Assecur.  Glossa^ 
5.  n.  2,  3.  where  we  have  the  establishment  of  the  abovedoctrine,  that  the 
insurance  of  prohibited  goods  is  null  and  void,  founded  on  the  sound  princi- 
ple, that  in  merdbus  illicilis  non  sit  commercium.  The  same  principle  is  in 
Rooms  de  Assecur.  n.  21.,  and  he  copied  it  almost  verbatim,  from  Santema  dt 
Assecur.  et  Spons.  Merc,  part  4.  n.  17. 


^ 
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the  nature  of  the  trade.     The  French  Admiralty  of  Mar- 
seilles, in  1758,  sustained  and  enforced  a  contract  of 
insurance  in  favour  of  a  French  merchsint,  who  attempt- 
ed to  export  silks  from  Spain  contrary  to  the  law  of  that 
country,  and  whose  vessel  was,  in  consequence  thereof, 
seized,  and  the  cargo  confiscated.     Emerigon  justified 
the  decision  in  France,  under  the  broad  terms  of  the 
policy,  which  assumes  the  aversio  pcriculij  and  by  the 
usage  of  the  commercial  nations,  who  permit  their  sub- 
jects to  carry  on,  at  their  own  risk,  a  smuggling  trade, 
contrary  to  the  revenue  laws  of  other  countries.*    Valin 
concurs  in  opinion  with  Emerigon  ;**  but  their  conclusions 
were  met  and  opposed  by  the  manly  sense,  and  stern 
moral  principles  of  Pothier,  who  denied  that  it  was  per- 
mitted to  Frenchmen  to  carry  on,  in  a  foreign  country,  a 
contraband  trade  prohibited  by  the  laws  of  the  foreign 
country.'^     They  who  engage  in  foreign  commerce  are 
bound  by  the  law  of  nature  and  nations,  to  act  in  obe- 
dience to  the  laws  of  the  country  in  which  they  transact 
business.  Everj'-  sovereign  possesses  a  rightful  and 
supreme  jurisdiction  within  his  *own  territory.  He     ♦264 
has  a  right  to  regulate  the  commerce  of  his  subjects 
in  his  discretion  ;  and  so  far  as  foreigners  interfere  with 
that  commerce  within  his  dominion,  they  are  equally 
bound  with  natives  to  obey  the  laws  which  regulate  it.  If 
Frenchmen,  trading  in  Spain,  were  not  bound  by  the  Span- 
ish laws,  the  subjects  of  Spain  are  bound  by  them,  and  it  is 
immoral  for  foreigners  to  seduce  Spaniards  into  an  illicit 
trade.     In  every  view,  according  to  Pothier,  the  com- 
merce was  illicit,  and  contrary  to  good  faith,  and  the 
insurance  of  it  was  equaQy  inadmissible,  and  created  no 
valid  obligation. 

Emerigon,  who  was  enlightened,  as  he  admits,  in  the 


*  1  Emerigon,  210—215.    2  Valin,  128.  note. 
^  Com.  de  Assur.  torn.  ii.  127. 
'  Traits  des  Ass.  n.  58. 
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■whole  course  of  his  work,  by  the  luminous  mind  of 
Pothier,  as  the  latter  was  by  Valin,  bows  to  the  irresisti- 
ble energy  of  the  principles  of  Pothier,  and  concedes, 
that  the  insurance  of  a  foreign  smuggling,  or  contraband 
trade,  is  rather  tolerated  than  justified,  and  allowed  only 
because  other  nations  have  indulged  in  the  same  vicious 

practice.* 
•266        •In  England,  the  law  of  insurance  is  the  same 

as  it  is  in  France.  A  policy,  unlawful  by  the  law 
of  the  land  wherq  it  is  made,  is  void  every  where  ;  but 
aii  insurance  upon  a  smuggling  voyage,  prohibited  only 
by  the  law  of  the  foreign  country  where  the  ship  has 
traded,  or  intends  to  trade,  is  good  and  valid,  on  the 
principle,  which  has  been  adopted  from  a  motive  of  poHcy 
or  comity,  that  one  country  does  not  take  notice  of  the 
revenue  laws  of  another,  nor  hold  itself  bound  to  repu- 
diate commercial  transactions  which  violate  them.  If  the 
underwriter,  therefore,  with  full  knowledge  that  he  was 
covering  a  foreign  smuggling  trade,  makes  the  insurance, 
it  is  held  to  be  a  fair  contract  between  the  parties,  and 
he  is  bound  by  it.**  The  decisions  of  Lord  Mansfield  on 
this  subject,  must  be  considered  as  laying  down  an  ex- 
ceedingly lax  morality,  particularly  in  the  case  oi  Blanche 
V.  Fletcher^  where  an  insurance  upon  a  voyage  in  which 
it  was  intended  to  defraud  the  revenue  of  a  foreign  state, 
was  held  not  to  be  illegal,  though  fictitious  papers  were 
fabricated  for  the  purpose  of  facilitating  the  fraud.   Lord 


^  It  18  admitted  that  such  an  insurance  is  not  binding,  if  the  under^vrit^r 
was  not  informed  of  the  prohibited  trade.  He  must  know  that  be  was  in- 
«uriDg  a  contraband  or  smuggling  trade.  Roccns  de  Ass,  n.  21.  says,  that 
i^ch  an  insurance  is  not  binding  ignoranie  assecuratare ;  and  Santemat  de 
AsBocuratf  part  4.  n.  17.,  whom  Roccus  cites,  uses  the  same  words.  Roccus 
copied  from  him  ;  and  yet  those  qualifying  expressions,  and  which  are  so 
material  t9  the  question,  do  not  appear  in  Mr.  Ingersoll's  translation  of 
Roccus.  I  mention  this  without  the  least  intended  disparagement  of  that 
very  useful  translation,  the  general  accuracy  of  which  is  undoubted. 

^  Plancbe  v.  Fletcher,  Doug,  Rep,  238.    Lever  v.  Fletcher,  Hil.  Vac. 
1780,  cited  Park  en  htsurtmUf  313.  6th  edition. 
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Hardwicke  had  advanced  similar  doctrine  in  Boucher  \. 
Lawson^^  when  he  declared,  that  the  unlawfulness,  by 
the .  Portuguese  laws,  for  exporting  gold  from  Portugal, 
made  no  difference  in  the  action  at. London,  for  in  Eng 
land  it  was  a  lawful  trade.  The  statute  of  19  Geo.  IL 
c.  37.  was  made  even  with  a  view  to  favour  the  smug- 
gling of  bullion  from  the  Spanish  and  Portuguese  colonies. 
Lord  Kenyon,  in  the  case  of  Waymell  v.  Reed,^  seemed 
to  have  felt  the  pressure  of  the  unsound  and  immoral 
principle  involved  in  the  doctrine  of  the  English  courts, 
for  he  purposely  waived  the  inquiry  whether  or  not  it  be 
immoral  for  a  native  of  one  country  to  enter  into  a  contract 
with  the  subject  of  another,  to  assist  the  latter  in 
defrauding  the  revenue  *laws  of  his  country.  The  ♦266 
Enghsh  writers  on  insurance  have  not  concurred 
entirely  in  opinion  on  the  question  ;  for  while  Miller,  in 
his  essay  on  The  Elements  of  Insurance^  approves  of  the 
English  rule,  and  Mr.  Justice  Park  admits  it  without 
any  complaint^  there  are  other  writers,  equally  intelli- 
gent, who  most  pointedly  condemn  the  doctrine.® 

In  this  country,  we  have  followed  the  English  rule,  as 
declajred  by  Lord  Mansfield,  to  the  full  extent ;  and  the 
underwriter  is  liable  for  losses  in  consequence  of  violations 
of  the  trade  laws  of  foreign  states,  provided  he  was  appri- 
zed of  the  intention  on  the  part  of  the  insured,  to  violate 
such  laws,  either  by  the  terms  of  the  policy,  or  the  standing 
regulations  of  the  place  to  which  the  vessel  is  insured,  or 
the  known  usages  of  the  trade.  But  it  is  well  understood 
and  settled,  that  the  underwriter  is  not  liable  for  any  loss 
arising  from  foreign  illicit  trade,  unless  he  underwrote  with 
full  knowledge  that  such  a  trade  was  the  object  of  the  voy- 
age.   An  insurance  to  a  port  does  not  include  the  risk  of 


*  Cases  temp.  Hard.  183. 
^  5  Term  Rep,  599. 

•  Miller  an  Insurance,1i3.    Park  on  Insurance,  313.    Condy^s  Marshall  on 
InsurancSj  vol.  i.  60.     Ckitty  on  Commercial  Law,  vol  i.  82.  84. 

Vol.  m.  36 
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going  into  the  port  in  violation  of  law,  unless  the  peril  of 
illicit  entry  at  the  port  be  also  within  the  provision  or  con- 
templation of  the  policy.  All  the  authorities,  foreign  and 
domestic,  recognise  this  doctrine.  If  the  trade  be  known 
by  the  underwriter  to  be  illicit,  and  he  makes  no  excep- 
tion of  the  risk  of  illicit  trade,  it  will  be  presumed  he 
intended  to  assume  it.  The  implication  would  be  very 
fair  and  just,  and  would  supply  the  place  of  more  direct 
proof.*  It  is  ccrtfunly  matter  of  surprise  and  regret, 
that  in  such  countries  as  France,  England,  and  the 
United  States,  distinguished  for  a  correct  and  enlightened 
administration  of  justice,  smuggling  voyages,  mad§  on 

purpose  to  elude  the  laws,  and  seduce  the  subjects 
♦267     of  foreign  states,  should  be  countenanced,  •and 

even  encouraged,  by  the  courts  of  justice.  The 
principle  does  no  credit  to  the  commercial  jurisprudence 
of  the  age.^ 

(2.)  Of  contraband  of  war. 

The  insurance  by  a  neutral,  of  goods  usually  denomi- 
nated contraband  of  war,  is  a  valid  contract,  for  it  is  not 
deemed  unlawful  for  a  neutral  to  be  enffa^cd  in  a  contra- 
band  trade.  It  is  a  commercial  adventure  which  no 
neutral  nation  is   bouhd  to  prohibit,  and   which  only 


•  Fa/in,  torn.  ii.  127.  Planche  v.  Fletcher,  Doug.  Rep.  251.  RoccuSf  dc 
Ags.  not.  21.  Gardiner  v.  Smith,  1  Johns.  Cas,  141.  Richardson  v.  Maine 
Ins.  Co.,  G  Mass  Bcp.  102.  Parker  v.  Jones,  13  ibid.  173.  Andrews  v. 
Essex  F'irc  and  Marine  Ins.  Co.,  3  MiisoiVs  Rep.  18.  20.  Archibald  v.  Mer. 
Ins.  Co.,  3  Pick.  Rep.  70.  It  lia«  been  usual  in  American  policies  fortlie 
assured  to  warrant  "  free  from  damage  or  less  in  consequence  of  seizure  or 
detention  of  the  property  for,  or  on  account  of,  any  illicit  or  prohibited  trade." 
But  notwithstanding  the  warranty,  tlio  insurer  is  liable  for  loss  by^  seizure 
and  confiscation  for  an  illicit  traffic  harratrously  carried  on  by  the  master 
and  crew  at  a  foreign  port,  witliout  tlie  knowledge  or  privity  of  the  owner. 
Suckley  ».  Dclaficid,  2  Cainea'  Rep.  222.  Dunham  «fc  Co.  r.  American 
Ins.  Co.,  2  HaWs  N.  Y.  Rep.  422. 

'»  In  the  case  of  La  Jeune  Kugenie,2  Mason's  Rep.  459,  460.,  a  case  tliat 
pleads  the  cause  of  humanity  with  admirable  eloc|uence,  llie  rule  support- 
ing Bmuggling  voyages  is  admitted,  but  pretty  plainly  condemned. 
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exposes  the  persons  engaged  in  it  to  the  penalty  of  con- 
fiscation- But,  on  the  other  hand,  all  articles  contraband 
of  war  are  subject  of  seizure  in  transitu ,  by  the  bellic^erent 
cruisers,  and  so  far  it  is  a  case  of  impcrtect  right.*  Mr. 
Phillips,  in  his  Treatise  of  the  Law  of  Insurance^  intimates, 
that  the  trading  in  articles  contraband  of  war  is  illegal 
by  the  law  of  nations,  which  forms  part  of  the  municipal 
law  of  every  state  ;  and  that  the  property  cannot,  there- 
fore, be  the  lawful  subject  of  insurance,  even  in  a  neutral 
state.^  But  though  it  may  be  difficult  to  answer  this 
reasoning,  it  is  certain,  that  the  established  doctrine  is 
not  so  rigorous.  Vattcl*^  admits,  that  it  is  not  an  act  in 
itself  unlawful  or  hostile,  for  a  neutral  to  carry  on  a  con- 
traband trade  ;  and  if  the  neutral  right  to  carrj^  and  the 
belligerent  right  to  seize  and  confiscate,  clash  with,  and 
reciprocally  injure  each  other,  it  is  a  collision  of  rights 
which  happens  every  day  in  war,  and  flows  from 
the  effect  of  an  inevitable  ♦necessity.  The  Chief  •268 
Justice  of  Massachusetts,  in  Richardson  v.  Maine 
Insurance  Conipanijj^  examined  this  subject  with  very 
accurate  discrimination,  and  he  considered,  that  illicit 
voyages  nlight  be  ranked  in  several  classes  :  (1.)  When 
the  sovereign  of  the  country  to  which  the  ship  belonged, 
interdicted  trade  with  a  foreign  country  or  port ;  and  in 
that  case,  the  voyage,  for  the  purpose  of  trade,  would  be 
illicit,  and  all  insurances  thereon  void.  (2.)  Where  the 
trade  in  question  is  prohibited  by  the  trade  laws  of  a 
foreign  state  ;  and  in  that  case,  the  voyage,  in  such  a 
trade,  may  be  the  subject  of  insurance  in  any  state  in 
which  the  trade  is  not  prohibited,  for  the  municipal  laws 


■  See,  vol.  i.  142.  and  the  a  utliori  ties  there  cited;  and  in  addition  thereto, 
see,  Seton  &  Co.  v.  Low,  1  Johns.  Cas.  1.  Barker  r.  lilakes,9£«sr'»  Htp. 
283.  Pond  r.  Smith,  4  Conn.  Rep.  297.  Juhcl  v.  llhiuelanUer,  2  Joftns. 
Cas.  120.,  and  affirmed  on  error,  ibid.  4b7. 

^  Phillips  on  Insurance j  vol.  i.  39. 

•  B.  3.  C.7.  sec.  HI. 

*  6  Mass.  Rep.  102. 
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of  one  jurisdiction  have  no  force  in  another,  (3.)  When 
neutrals  transport  to  belligerents  goods  contraband  of 
war.  The  law  of  nations  does  not  go  to  the  extent  of 
rendering  the  neutral  shipper  of  goods  contraband  of  war 
an  offender  against  his  own  sovereign.  While  the  neu- 
tral is  engaged  in  such  a  trade,  he  is  withc^rawn  from 
the  protection  of  his  sovereign,  and  his  goods  are  liable 
to  seizure  and  condemnation  by  the  powers  at  war.  To 
this  penalty  the  neutral  must  submit,  for  the  capture  was 
lawful.  The  neutral  may  lawfully  transport  contraband 
goods,  subject  to  the  qualification  of  being  rightfully  lia- 
ble to  seizure  by  a  belligerent  power  ;  but  he  is  never 
punished  by  his  own  sovereign  for  his  contraband  ship- 
pients.  In  like  manner,  the  neutral  may  lawfully  carry 
enemy's  property,  and  the  belligerent  may  lawfully 
interrupt  him  and  seize  it.  An  insurance,  then,  by 
neutrals,  in  a  neutral  country,  is  valid,  whether  it  relates 
to  an  interloping  trade  in  a  foreign  port,  illicit  lege  lociy 
or  to  a  trade  in  transporting  contraband  goods,  which  is 
illicit  jure  bellL  But  to  render  the  insurance  in  either 
case  valid,  the  nature  of  the  trade,  and  of  the  goods, 

should  be  disclosed  to  him,  or  there  should  be  just 
♦269  .  ground,  *from  the  circumstances  of  the  trade,  or 

otherwise,  to  presume  that  he  was  duly  informed  ^ 
of  the  facts.* 

(3.)  OfseamerCs  wages. 

The  commercial  ordinances  have  generally  prohibited 
the  insurance  of  seamen's  wages,  and  the  expediency  of 
the  prohibition  arises  from  the  consideration,  that  if  the 
title  to  wages  did  not  depend  upon  the  earning  of  freight 
by  the  performance  of  the  voyage,  seamen  would  want 


»  Parsons,  Ch.  J.,  6  Mass.  Rep.  114, 115.  In  New-York,  the  underwriter 
is  presumed  to  assume  the  risk  of  contraband  of  war,  without  a  previous 
disclosure  of  the  nature  of  the  cargo  ;  and  on  the  ground  of  that  presump- 
tion  the  contraband  cargo  need  not  be  disclosed.  Seton  v.  Low,  1  John$. 
Cos,  1.    Juhel  V.  Rhinelander,  2  ihid.  120. 487. 
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one  great  stimulus  to  exertion  in  times  of  difficulty  and 
disaster-  Though  there  be  no  statute  ordinance  on  the 
subject  in  the  English  law,  yet  it  is  every  where  assumed, 
as  a  settled  principle  in  the  marine  law  of  England,  that 
seamen's  wages  are  not  insurable.*  But  the  goods  that 
seamen  purchase  abroad  with  their  wages,  do  not  fall 
wijthin  the  reason,  nor  do  wages  already  earned  and  due  ; 
and  yet  if  a  seaman,  at  an.intermediate  port,  by  a  refusal 
to  proceed,  coerces  the  master  to  have  his  wages  already 
earned  insured,  such  a  policy  has  been  held  void  in  the 
French  Courts.** 

(4.)   Of/reight,  profits,  and  commissions. 

In  France  and  Spain,  freight  not  earned,  cannot  be 
insured,  and  for  the  same  reason,  that  seamen's  wages 
are  not  insurable.  Several  of  the  commercial  tribunals 
wished,  however,  to  adopt  the  practice  of  the  English, 
and  give  a  greater  extension  to  the  liberty  of  insurance. 
To  this  it  was  answered,  that  risk  was  of  the  es- 
sence of  the  contract,  and  that  there  *could  be  no  ♦SVO 
real  loss  of  that  which  is  a  nonentity,  and  had  no 
certain  existence,  as  future  contingent  freight  and  profits,* 
By  leaving  the  freight  to  be  earned  uncovered,  the  mas- 
ter has  stronger  inducements  to  be  vigilant  in  the  preser- 
vation of  the  ship  and  cargo.  This  is  the  reason  assigned 
by  Cleirac  ;  but  Emerigon  says,  the  true  ground  of  the 
prohibition  is,  the  imcertainty  of  the  existence  of  any 
future  freight.**    In   England,  and  the  United   States, 


•  1  Magens  on  Insuranccj  18.  Lord  Mansfield,  in  3  Burr.  Rep.  1912. 
Webiler  v.  De  Tastet,  7  Tcrtn  Rep.  157.  Lord  Stowell,  in  1  Hogg.  Adm. 
Rej).  239. 

•»  Emerigon^tom.  i.  236. 

«  Boiday  Patyy  torn.  iii.  482,  433. 

^  Ord.  dc  la  Mar.  du  Fret.  art.  15.     Code  de  CommcrUj  art  347.     CUirae, 
sur  le  Guidon,  ch.  15.  art.  1.     1  Emerigon,  224.     Ord.  of  BUboa,  eh.  22. . 
But  freight  already  earned  and  due  may  be  insured,  fbr  it  has  then  ceaicd 
to  be  uncertain.    PardessuSy  Cours  de  Droit  Com.  torn,  iii.  n.  764,  766. 
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future,  or  expected  and  contingent,  and  even  dead  freight 
is  held  to  be  an  insurable  interest.  It  is  sufficient  that 
the  insured  has  an  interest  in  the  subject  matter  from 
which  the  freight  is  to  arise.  It  is  ncccssaiy,  however, 
that  the  ship  should  have  actually  begun  to  earn  freight, 
in  order  to  entitle  the  insurer  to  recover,  for,  until  then, 
the  risk  on  the  frcio^ht  does  not  commence.  An  inchoate 
right  to  freight  is  an  insurable  interest.  The  risk  gene- 
rally begins  from  the  time  the  goods,  orpartof  them,  are 
put  on  board ;  and  if  the  ship  has  been  let  to  freight 
under  a  chaxty  party  of  affreightment,  the  right  to  freight 
commences,  and  is  at  risk,  so  soon  as  the  ship  breaks 
ground  ;  and  if  the  charterer  omits  to  put  on  board  the 
expected  cargo,  and  the  ship  performs  the  voyage  in 
ballast,  the  right  to  freight  is  perfect.  But  when  the 
freight  arises  from  the  transportation  of  the  goods,  it 
commences  when  the  goods  arc  put  on  board,  and  the 
poUcy  attaches  to  the  extent  of  the  goods  on  board,  or 

ready  to  be  shipped.* 
♦271         ♦Profits  are,  equally  with  freight,  a  proper  sub- 
ject of  insurance.  The  right  to  insure  expected  or 
contingent  profits,  is  settled  in  England,  and  has  received 


*  Tonge  V.  Watts,  Str.  Hep.  1251.  Thompson  v.  Taylor,  6  Term  Rep. 
478.  Forbes  v.  Aspinall,  13  East's  Rep.  3'23.  Davidson  v.  Willasey,  1 
Matde  8f  Sclw.  313.  Riley  v.  Hartford  Ins.  Company,  2  Conn,  Rep.  368. 
Livingston  v,  Columbian  Ins.  Company,  ^  Johns.  Rep.  49.  Davy  F.^Hallctt,  3 
Caines^  Rep.  16.  Mr.  Beneclie,  in  his  Treatise  an  the  Principles  of  Indemnity, 
57.,  savs,  that  the  practice  of  insuring  ship  and  freight  separately,  is  at- 
tended with  many  difficulties,  and  that  the  host,  if  not  the  only  way  to  ob- 
viate them,  and  to  put  the,  owner,  under  all  circumstances,  in  the  same 
cituation  in  which  he  would  have  been  in  case  of  a  safe  arrival,  would  be, 
fo  insure  tlie  ship  and  freight  jointly,  as  one  indivisible  risk,  in  tlte  same  policy. 
In  Adams  v.  Pennsylvania  Ins.  Company,  1  Rawle,  97.,  in  the  case  of  a 
valued  policy  on  freight,  there  was  specie  on  board  belonging  to  the  owner 
of  the  ship,  and  the  ship  w^as  lost  before  any  cargo  was  purchased,  or  con- 
tracted for,  or  procured  ;  and  it  was  held,  that  there  was  no  claim  upon  the 
insurer,  for  there  was  only  a  reasonable  expectation  of  profit  upon  a  cargo 
txpeeted  to  be  procured  and  shipped.  The  contingency  of  expected  freight 
was  too  remote. 
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repeated  and  elaborate  confirmation."  They  are  like- 
wise, in  this  country,  held  to  be  an  insurable  interest.** 
The  consignee  of  goods  consigned  to  him  for  sale,  has  an 
insurable  interest  therein  to  their  fuU  value,  and  he  may 
insure  them  in  his  own  name.*^  Insurances  on  freights, 
profits,  and  commissions,  are  required,  by  the  course  and 
interests  of  trade,  and  have  been  found  to  be  greatly 
conducive  to  its  prosperity.  But  the  doctrine  that  per- 
vades the  cases  is,  that  the  insured  must  have  a  real  in- 
terest in  the  subject  matter  from  which  the  profits  are 
expected.  There  must  be  a  substantial  basis  for  the 
hope  or  expectation  of  profits,  in  order  to  prevent  the 
policy  from  being  considered  a  wager.  Commissions  aref 
a  species  of  profit  expected  to  arise  from  the  sale  of  pro- 
perty consigned  to  an  agent  or  supercargo,  and  they  are" 
an  insurable  interest  in  England,  and  other  countries,^ 
where  insurance  on  profits  are  legal."* 

In  France,  assurances  on  profits  are  unlawful,  and: 
contrary  to  the  code,  as  they  were  also  to  the  or- 
dinances of  the  marine,  *and  for  the  same  reason  *272 
that  insurances  on  freight  are  not  allowed.  The 
subject  insured  must  have  a  physical  existence,  and  be 
a  substance  capable  of  being  exposed  to  the  hazards  of 
the  sea.  And  yet  there  seems  to  be  no  more  objection 
to  the  insurance  of  a  thing  having  only  a  potential  exist- 
ence, than  to  the  sale  of  it ;  and  it  is  admitted,  that  the 
sale  of  the  proceeds  of  a  future  vintage,  or  of  the  next 


*  Grant  v.  Parkinson,  cited  in  Park  on  Insurance^  354.  6th  edition. 
Le  Cras  v.  Hughes,  ibid.  358.  Craufurd  p.  Hunter,  8  Term  Rep.  13.  Bar- 
clay V.  Cousins,  2  EasVs  Rep.  544.  Henrickson  v.  Mayetson,  Und,  549, 
note.    Profits  must  be  insured  qvn  profits.   3  Neville  Sc  Mannings  819. 

^  Looinis  V.  Shaw,  2  Johns.  Cas.  3l5.  Tom  c.  Smith,  3  Caincs'  Rep.  245. 
Abbot  r.  Sebor,  3  Jo/*/is.  Cas.  39.     Fosdick  v.  Norwich  Marine  Ins.  Co., 

3  Day's  Rep.  108. 

=  De  Forest  v.  Fuhon  Ins.  Company,  1  HaWs  Rep.  84.    Brisban  v.  Boyd , 

4  Paige,  17. 

*  Benecke  on  Indemnity t  35. 
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cast  of  the  net  by  a  fisherman,  is  a  good  and  valid  sale. 
The  hope  or  expectation  of  profit,  in  these  cases,  is,  says 
Pothier,*  a  moral  entity  susceptible  of  value,  and  of  being 
sold.  But  in  Italy,  Portugal,  and  t^e  Hanse  Towns, 
they  are  held  lawful;  and  Santerna,  and  after  him, 
Straccha,  and  then  Roccus,  all  show,  that  the  profits  of 
goods  may  lawfully  be  estimated  in  an  insurance  on 
goods.^  The  English  cases  have  required  the  insured 
to  show,  in  an  insurance  on  profits,  that  some  profit 
would  have  been  produced  upon  the  adventure,  if  the 
peril  to  the  property  from  which  the  profits  were  to  arise 
had  not  intervened.'^  I  should  apprehend  that  was  the 
proper  course,  though  the  cases  in  this  country  have  not 
explicitly  declared,  that  the  party  must  show  affirma- 
tively that  the  goods,  if  they  had  arrived  safe,  would 
have  come  to  a  profitable  market,  or  that  the  state  of  the 
foreign  market  was  such  as  to  have  afforded,  as  in  Grant 
v.  Parkijison,  a  very  strong  expectation  of  profits.  Such 
an  expectation  seems  to  have  been  assumed  in  the  Ame- 
rican cases. 

(5.)   Of  open  and  valued  policies. 

An  ope7i  policy  is  one  in  which  the  amount  of  interest 

is  not  fixed  by  the  policy,  but  is  left  to  be  ascertained  by 

the  insured,  in  case  a  loss  should  happen.     A  valued 

policy  is  where  a  value  has  been  set  on  the  ship 

♦273     or  goods  insured,  *and  inserted  in  the  policy  in  the 

nature  of  liquidated  damages. 

If  a  policy  on  profits  be  an  open  one,  there  must  be 
proof  given  of  the  amount  of  the  profits  that  would  pro- 
bably have  been  made,  if  the  loss  had  not  happened ; 
there  would  not  otherwise  be  any  guide  to  the  jury,  in 


■  Traite  du  Con.  ds  Vcnte,  n.  5,  6. 

*  RoccuSf  n.  31.  96.  Santerna,  de  Ass.  and  Spans.  Merc.  Tract,  part  3.  n. 
40,  41.  Stracdui,  de  Ass.  Gloss.  6.  n.  1.  Ord.  of  Hamburgh  2  Magens,  213. 
Benecke,  35. 

«  Hodgatoivr.  Glorcr,  6  East's  Rep.  316. 


■  1  Johns.  Rfp.  433. 

•>  Abbott  V.  Sebor,  2  Johns.  Cos.  39. 

«■  Patapsco  Ins.  Company  r.  Coulter,  3  Peters*  U.  S.  Rep.  222. 

*  Pothier,  des  Ass.  n.  43. 

•  I^rd  Mansfield,  in  Lewis  v.  Ruckcr,  2  Burr.  Rep.  1171.  Shaw  v.  Felton, 
2  East's  Rep.  10.9.  Feise  v.  A^virtar,  3  Taunt.  Rep.  506.  Haigh  tf.  De  la 
Conr,  3  Campb.  Rep  310.     Forbes  c.  Aspinall,  13  EasVs  Rep.  323.    Aubert 
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the  computation  of  the  loss.  In  Mumford  v.  Hallett,* 
it  was  supposed  that  every  policy  on  profits  must,  of 
necessity,  be  a  valued  one,  because  without  the  valuation 
it  would  be  extremely  difficult  to  ascertain  the  timount 
to  be  recovered.  A  loss  on  the  profits  must  be  regulated 
by  the  loss  of  the  property  from  which  the  profits  were 
to  arise.^  Where  the  ship  and  cargo  were  lost  on  the 
voyage,  the  whole  amount  of  the  valued  profits  was  held 
recoverable,  without  showing  that  there  would  have  been 
any  ultimate  profit  if  the  loss  had  not  happened.*' 

The  value  in  the  policy  is,  or  ought  to  be,  the  real 
value  of  the  ship,  or  the  prime  cost  of  the  goods,  including 
the  incidental  expenses  of  them  previous  to  the  shipment, 
aild  the  premium  of  insurance.*^  It  means  the  amount 
of  the  insurable  interest ;  and  if  the  insured  has  some  ..     f 

interest  at  risk,  and  there  be  no  fraud,  the  valuation  on 
the  policy  is  conclusive  between  the  parties ;  for  they 
have,  by  agreement,  settled  the  value,  and  not  left  it 
open  to  future  inquiry  and  dispute  as  between  themselves. 
If  the  valuation  should,  however,  be  grossly  enormous^  *"   :* 

as  in  the  case  put  by  Lord  Mansfield,  where  cargo  was 
valued  at  2,000Z.,  and  the  insured  had  only  the  value  of 
a  cable  on  board,  there  is  no  doubt  it  w^ould  raise  a 
strong  presumption  of  fraud ;  and  either  the  valuation 
or  the  policy  would  be  set  aside.  A  valuation,  fraudulent 
in  fact,  as  respects  the  insurer,  or  so  excessive  as  to  raise 
a  necessary  presumption  of  fraud,  entirely  vacates  the 
policy,  and  discharges  the  insurer ;  and  the  English, 
American,  and  French  law  of  insurance  contain  the 
same  general  doctrine  on  the  subject.* 
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There  are  cases  which  su truest  that  tlie  valuation 
is  appHcable  only  to  cas(\s  of  total  los^i,  and  does  not 
apply  to  avenige  losses.*  But  the  l)ettcr  opinion  is,  that 
in  settling  all  losses,  total  or  partial,  the  valuation  of  the 
property  in  the  policy,  is  to  be  considered  as  correct  in 
the  adjustment  of  the  loss,  and  the  adjustment  is  to  be 
the  same  as  if  the  goods  hn.d  actually  cost,  or  the  ship 
and  freight  were  actually  worth,  the  sum  at  which  they 
w^ere  valued,  iNIr.  Benecke  concludes,  from  a  con- 
sideration of  the  cases,  that  the  opinion,  that  in  a  case 
of  a  partial  loss  the  valuation  ought  to  be  dis- 
*275  regarded,  *is  as  d(\stitute  of  authority,  as  it  is 
void  of  justice  and  sound  reason.'^ 

A  valuation  does  liot  prec:lude  the  inquiry,  whether 
the  whole  interest  valued  has  l)een  at  risk.  If  the 
valualion  of  frcioht   of  a  whole  cariio  l)e   made,  the 


V.  Jaro]»s,  ]Vi>jhtirick^s  Kcp.  118.  Wokott  r.  E;i<;lo  Iiis.  Coiiipany.  4  Pick, 
litp.  4*J1*.  Marino  Iiis.  Company  r.  ll(uli:.s(>n.  0  Cni tick's  Rep.  2(Ki. 
Candy's  MurshalL  -290,  291.  ]  PhiUips  on  Insunuivc,  3ur>— :a3.  yaUn's 
Com.  loin.  ii.  147.  Puthkr,  drs  Ai^s.  n.  151.  If)!).  Buulaij  Pnt\j,  toni.  iii. 
397,  ^>98.  M.  Ddrincourt,  \n  Ills  Im^titnUs  dr.  Droit  (am.  torn.  ii.  ;J45,  346., 
contends,  that  tliouirh  tlio  valnation  bi*  made  without  fraud,  if  iliorc  be 
palpabh;  ovidtMicc  of  mistake  in  the  vahiation,  tho  ])olicy  may  be  oponed  ; 
and  Valin,  Pothier,  and  Emcrigoii,  are  of  that  opinion.  But  Boulay  Paty 
thinks  that  the  ex<*e.*s5  in  the  valuation  by  mi.<take,  is  not  suliicjeni  to  open 
the  policy;  and  there  nnist  he  proof  of  actual  fraud  iioinir  to  tlie  destruction 
<»f  the  contract.  Conrs  dc  Droit  Com.  toni.  iii.  4Ul.  The  Ordinuuce  of  the 
Marine,  h.  t.  art.  S.,  and  tlie  Code  dc  Commerce,  art.  330.,  make  fraud  tlie 
basis  of  oj)enin«:-  the  valnation.  Lc  Guidon,  ch.  2.  art.  13.,  and  Valin,  Com. 
toin.  ii.  o'2.,  consider  an  over  valuation  of  a  moietv.  or  one  third,  or  even  of 
one  fourth,  to  be  evidence  of  iVaud ;  but  other  text  writers  justly  conclude 
that  every  case  will  de]>end  n[)on  its  own  circumstances,  without  i)eing 
governed  by  any  such  rule.  Mr.  Senecke  has  referred  to  the  various  and 
discordant  provisions  of  the  j)rincipal  commercial  nations  of  I'uropc,  con- 
cerning valuations,  and  they  are  p-neially  held  to  be  conclusive,  uidc.ss 
shown  to  be  fraudulent.     Ikncrhc  on  Jndrmnidj,  151,  152. 

"■  Lord  Mansfield,  in  Le  Cras  r.  Hughes,  cited  in  2  Eaat's  Prp.^lV,]. 
Scwall,  J.,  7  Mass.  Pep.  370.  Allcgre  r.  Insurance  Company,  G  Ilarr. 
Sf  Johns.  40.^.  *  » 

b  (Joldsmith  r.  Gillie?,  4  Taunt.  licp.  803.  Tunno  v.  Kdward,  12  fyist's 
Pep.  48.H.  Forbes  r.  Aspinall,  13  fMsCs  Ihp.  323.  Phillips  on  Insurance, 
vol.  ii.  201) — 217.     Brnahr  oit  Indnnnity,  152.  153.  157. 
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underwriter  will  notice  liable  beyond  lh(?  extent*  of  the 
freight  of  tlie  i>oods  ])ut  on  board."*  This  doetrine  apphes 
equally  to  ;m  insui'ance  upon  cargo ;  and  the  insured,  on 
a  valued  poliey  on  cargo,  will  not  recover  Ix.'yond  the 
interest  he  had  at  risk.  There  must  be  a  total  loss  of 
the  whole  su])ject  matter  of  insurance  to  which  the  valua- 
tion applied,  whether  the  insurance  was  on  goods,  or 
upon  freight.  The  valuation  fixes  the  ])rice  of  the  whole 
subject  at  risk,  but  it  does  not  admit,  that  the  property 
on  wlu'cli  the  valuation  was  made  was  on  board  the 
vessel.**  If,  tlierefore,  c('rtain  articles  be  comprised  in 
a  valuation,  and  pnrt  are  sately  landed  before  tlie  ship 
is  lost,  the  valuation  must  l)e  opened,  and  the  claim  of 
the  insured  reduced  in  the  j)roportion  which  the  articles 
actually  lost  l)ore  to  tlie  valuation  of  the  whole  at  the 
commencement  of  the  risk.*^ 


••»  Forbos  V.  Asj)in:ilU  IH  Kfist\<  lUji.  '^^X 

^  Parkrr,  Ch.  J.,  ITrivon  r.  Gray,  1*2  Mass.  Ttcp.  71.  Wolcott  v.  Kuffle 
\\\<.  C()tii;^)any,  4  /'/'•/;.  lUp.  \'i\).  Brook  r.  Louis.  Iiis.  C'ompaiiY,^  Martin, 
N.  S.  (340.  Gr'i. 

•^    lletuckcov  linhinnit]},  1-U). 

d  ll>  (i.;o.  IL  V.  '.V7.     14  G<'o.  IlL  c.  4>^. 

•  Walker  r.  ALiitlarul,  5  Barvw.  wS'  Aid.  M\. 

f  Wclli  r.  Pliilailoliiliia  Ins.  Coiniiany,  9  S<;rjff.  .V  />'««/€.  103. 
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(G.)   Of  wager  ])ollclcs. 

A  mere  hope  or  expectation,  without  some  interest  in 
the  subject  matter,  is  a  w^ager  policy,  and  all  sucli  policies 
are,  by  statute,  in  England,  declared  void.**  But  the 
Enn:lish  courts  have  refined  oreatly,  in  considerin":  wdiat 
is  an  interest  sufficient  to  sustain  a  policy,  and  to  place 
it  out  of  the  reach  of  the  prohibition.  If  a  ])erson  be 
directly  lial)le  to  loss  in  the  happening  of  any  ,'  J 

particular  event,  as  if  he  be  an  insurer,  or  *be     *276 
answerable  as  owner  for  the  net>Iiocnce  of  the 
master,  he  has  an  insurable  interest.®     A  creditor,  to 
whom  property  is  assigned  as  collatt^i'al  security,  has 
an* insurable  interest  to  the  amount  of  his  debt.*"    Ji\  the 


> 
I    ^ 


<i 


,;•-  "^ 


276  OF  PERSONAL  PROPERTY.  [Part  V. 

case  oLLnccna  v.  Craiifurd,°'  the  distinction  between  a 
reasonable  expectation  of  gain  in  the  shape  of  freight, 
conunissions,  or  profits,  founded  on  some  interest  in  the 
subject  matter  which  was  to  produce  them,  and  a  mere 
shadowy  hope  or  expectation,  was  fully,  and  very  ably 
investigated,  in  the  Court  of  Common  Pleas,  and  in  the 
House  of  Lords,  and  great  talents  were  displayed  and 
exhausted  upon  that  litigated  point.  The  decision  was, 
that  commissions  to  become  due  to  public  agents,  and 
all  reasonable  expectations  of  profits,  were  insurable 
interests.  The  interest  need  not  be  a  property  in  the 
subject  insured.  It  is  sufficient  if  a  loss  of  the  subject 
would  bring  upon  the  insured  a  pecuniary  loss,  or  inter- 
cept a  profit.  Interest  does  not  necessarily  imply  a 
right  to,  or  property  in,  the  subject  insured.  It  may 
consist  in  having  some  relation  to,  or  concern  in,  the 
subject  of  the  insurance,  and  which  relation  or  concern 
may  be  so  affected  by  the  peril  as  to  produce  damage. 
Where  a  person  is  so  circumstanced,  he  is  interested  in 
the  safety  of  the  thing,  for  he  receives  a  benefit  from  its 
existence,  and  a  prejudice  from  its  destruction,  and  that 
interest  is,  in  the  view  of  the  English  law,  a  lawful 
subject  of  insurance.^ 

It  was  admitted  by  the  judges  of  the  Court  of  K.  B., 
in  Craufurd  v.  Hunter ^^  that,  at  common  law,  prior  to  tlie 
statute  of  Geo.  11.,  wager  policies  were  not  illegal ;  and 
the  courts  have  been  very  much  embarrassed  in  their 
endeavours  to  draw  the  line   of  distinction   between 

wagers  that  were  and  were  not  admissible  in 
*277     courts  of  justice.     The  law  has  been  ♦thought 

to  descend  from  its  dignity  when  it  lends  its  aid 


»  3  JSo«.  ^  ¥\dl.  75.    5  \hid.  2C0. 

•*  Lawrence,  J.,  in  5  Bos.  ^*  Pm//.  302, 303,  304.  Iht'^he^  on  InFuranrr,  30. 
An  equitable,  as  well  as  a  legal  interest,  and  an  interest  held  under  an 
executory  contract,  are  valid  Fubjerta  of  insurance.  Columbian  Insurance 
Company  v.  Lawrence,  ^  Peters^  Sup.  C.  Rep.  *2o. 

9  8  Term  Rep.  13. 
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10  recover  tlie  fruits  of  an  idle  niicl  frivolous  wager.     In 

Good  V.  Elliot,'^  Mr.  J.  BuUer  made  a  vigorous,  but 

unsuccessful  stand,  against  suits  upon  wagers  in  any 

case  ;  and  nothing  could  have  been  more  hnpertinent 

than  the  wager  in  that  case,  which  was,  whether  one 

third  person  had  purchased  a  wagon  of  another.     Many 

of  the  cases  stated  bv  Mr.  J.  Buller,  were  of  a  nature 

to  draw  into  discussion,  and  unnecessarily  affect  the 

character  or  feelings  of  third  persons  ;  and  to  sustain 

suits  upon  such  wanton  wagers,  would  be  a  disgrace  to 

any  administration  of  justice.      The  case  of  Jones  v. 

Randull^^  went  quite  far  enough,  when  it  sustained  an 

action  upon  a  wager  whether  a  decree  in  Chancery 

would  be  reversed  on  appeal  to  the  House  of  Lords. 

If  wagers  are  to  be  allowed  in  any  case,  as  valid  ground 

for  a  suit,  the  betting  on  the  return  of  a  ship,  in  the  -'^ 

shape  of  a  policy  without  interest,  is  as  harmless  as  any 

that  could  be  devised.     In  Egcrton  v.  Furzcinan,^  it  was 

ruled  in  the  Englisli  courts,  that  a  wager  on  a  battle 

between  two  dogs  was  illegal,  and  not  the  ground  of 

action. 

In  New-York,  the  courts  had  formerly  assumed  it  to  be 
a  clear  and  settled  principle  of  the  common  law,  that  a 
policy  in  which  the  insured  had  no  interest,  and  which 
was,  in  fact,  nothing  more  than  a  wager  or  bet  between 
the  parties  to  the  contract,  whether  such  a  voyage 
would  be  performed,  or  such  a  ship  arrive  safe,  was  a  ^" 

valid  contract.^     It  was  only  required  that  the  wager  *^  '* 

should  concern  an  innocent  transaction,  and  not 
be  contrary  to  good  morals  or  sound  policy.*  *But     *278 


*  3  Term  Rrp.  093. 
^  Coirp.  lirp.  37. 

*  1  Carr.  5f  Paijne,  613. 

<»  Juhel  V.  Cliiirch,  2  Johns.  Cas.  333.  Abbot  r.  Scbor,  3  ihid.  30.  Clen. 
deningtj.  Cburch,  3  Caines'  Rep.  14J.  Bucbanau  v.  Ocean  Ins.  Co.,  6  Couy- 
en's  Rep.  318. 

*  Bunn  V.  Riker,  4  Johns.  Rep.  426.  Mount  «fe  Wardcll  v.  Waites,  7 
and.  434.     Campbell  ».  Richard.son,  10  ibid.  406. 


« 
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now  by  statute'*  all"  wn«4(n>^,  Ix'ts,  or  stjikes  made  to 
depend  upon  any  lot,  chaiuc,  c:^^^ll;ll■y,  or  unknown,  or 
contingent  cvcait  wlmtcver,  mr;  dcclarLul  to  be  unlnwfal, 
with  the  exception  ofcontraclrf  on  l)otionny  or  responden- 
tia, and  all  insur juices  made  in  good  liiltli  lor  the  security 
or  indemnity  of  the  party  insured.  The  statute  has 
effectually  destroyed  wauer  poliejes  ;  for  ihey  are  not 
within  the  exception.  In  Massachu.-ctts,  the  Supreme 
Court  expressed  a.  strong  o])uiion  against  the  validity  of 
a  wager  policj^,  and  the  doctrine  tliere  i.s,  that  all  gaming 
is  unlawful  according:  to  the  u^^neral  poliev  and  hiws  of 
the  commonwealth.  In  Pennsylvania,  everv  si)ecies  of 
gambling  policy  is  reprobated,  and  they. follow  the  prin- 
ciples, while  they  do  not  acknowledge  the  authority  of  . 
the  EnG:lish  statute  in  the  rei<j:n  of  Georiio  11.'^  Waiter 
policies,  without  au}'^  real  interest  to  support  them,  me 
condemned  also  by  positive  ordinance's  in  France,  and  in 
most  of  the  commercial  nations  of  Europe.*^ 

(4.)   O/re-assiiraiicc  anddouUc  hmirancc. 

After  an  insurance  has  been  made,  the  insurer  may 

have  the  entire  sum  he  halli  insured,  rc-asmrcd  to 

*279     him  by  some  *other  insurer.     The  object  of  this 

is  indcmnitj''  agahist  his  own  act ;  and  if  he"  gives 


"  Ncw-Yorh  ncrisrd  Stotutcs,  vol.  i.  GCO.  s-.r.  S,  0.  10. 

''  Amory  r.  (Trilmaii,'2  I^lass.  Urp,  1.      IJalx'o-k  r.  '^!'li('Ui;»s(>n,  oP'irf:.  liip. 
44G.     Pritcliott  v.  In.^urnucfi  Co.  of  Norili  AirivTi<\u  \\   \Lutts'  Hi  p.  4i>l. 
ilrivi^v.  Muraatrovd,  ^ihid.  1(H.    Adams  r.  Fvu].>\]\:iv\:ih-.ii.  Co.,  1  Rinric, 
107.    In  Vermont,  it  is  li<!d,  tluit  no  suit  Avill  lit-  to  nMo\  er  |.n»in'rty  won  of 
another  l>y  .ibft  or  wa-j^cr.     Collijncr  c.  lJa\ ,  2  I'tunont  hrp.  .I'i4. 

e  Ord.  de  la  Mar.  llv.  3.  tit,  i\.  JJ'S  >j.v.s-.  :at.  'S.l.  1  ]'.'•:■  n::on,  :2i'4.  In 
Scotland,  the  rulo  of  tlio  civil  law  ri^kitivr  to  Sp&/L-i(./iiii  li-diinc  wa.s  early 
adopted  as  common  law,  and  no  ^vaiicr  «'r  ijammu"  eoiiiract  will  .*iU])j)ort  an 
action.  1  Bell's  Com.  '.)<)0.  Code  dc  CoynhU  rrr,  art.  Vuu.  Ord.  rfG()ioa,of 
J\]iddUburs[,  o£ IloiU  rdtim.  oi' A mstcn'inn,  nl  Jldndutrt^,  and  htoc/, holm .  vvWik-X- 
cd  in  2  Masreng,  05.  6s.  8.S.  l.i2.  22\l  'i:u .  Hotnts,  de  .hsccid.  n.  ^*^.  Tlic 
latter  refers  to  a  derisii)n  of  liic  Kota  of"<jt'no:i,  in  wJiicli  tlu*  prim  iple  is  de- 
clared, »i  non  adtst  risirmv,  aiincnnatio  non  raltt ;  nam  fion  ud^st  materia  in 
quu  forma posaci fundari.     Dcclswius  HuUc  (icmia-,  bo,  n.  I). 
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a  less  preiiuam  for  tlie  n^-nssurnnce,  rJl  his  gain  is  the 
dificreiice  Ixlwocn  ^\  hnt  ho  receives  as  a  premium  lor 
the  orii^hiiil  insurance,  and  wliat  he  mves  for  the  indem- 
nity  agjiinst  his  own  policy.  If  he  gives  as  much  fur  re- 
assurance, he  aains  notliini^  bvthe  transaction  ;  and  if  he 
gives  a  higher  premium,  ns  insurers  will  sometimes  do  to 
cover  a  dangerous  risk,  he  bcMJomes  a  loser  by  his  original 
insurance.  These?  re-assurances  are  prohibited  in  Eng- 
land, except  in  special  cases,  by  the  statute  of  19  Geo. 
11.  cli.  f]7. ;  but;  they  are  allowed  with  us.*  The  contract 
of  re-assurance  is  totallv  distinct  from,  and  unconnected 
witli,  the  primitive  insurance  ;  and  tlie  re-assured  is 
(A)lige(l  to  proves  the  loading  and  value  of  tlie  goods,  and 
the  existence  and  extent  of  the  loss,  in  the  same  manner 
as  if  he  were  the  oric'inid  insured.*^  He  need  not  aban- 
don  to  the  re-insurer,  as  soon  as  tlie  first  insurer  has  aban- 
doned to  him,  for  he  lias  no  connexion  with  the  first 
insurance.  If  he  proves  the  original  claim  against  him 
to  1)0  valid,  when  he  resorts  over  to  the  re-insurer,  he 
makes  out  a  case  for  indeinnitv.*^ 

These  re-assurances  are  allowed  by  the  French  ordi- 
nances,*^ a  lid  the  tirst  insurer  can  re-assure  to  the  same- 
amount ;  l>ut  the  l)etter  opinion  is,  that  he  cannot  insure 
the  i)remium  dut;  him  for  the  first  insurance.     Valin,  •   I 

Pothier,  INI.  Kslraiigin  the  commeiitator  upon  Pothier,  and 
Loulay  Paty,  are  all  opposed  to  Emerigon  on  this  point, 
and  they  certainly  bear  down  his  opinion.*-' 

The  insured  mav  likewise  cause  to  be  insured 
the  solvency  *of  the  first  insurer  ;  but  this  will  not     *2S0 
often  be  the  case,  for  it  lessens  greatly  the  profits 


*  IFiislic?:.  Do  PcvHtcr,  3  Calncs'  lit  p.  1110.  Merry  p.  Prince,  2  ilfass. 
Fiqj.   ITO. 

^'  r,jf!iitr,  h.  t.  n.  I'u).     Kunri'^on,  toin.  i.  247. SoO, 

''  Hastio  V.  Do  P{\y^tpr,  uh.  svp. 

^  Ord.  tfr  la  Miir.  dfs  jUsumnccs,  art.  20.     Cotlc  dc  Commercr,  art.  342. 

-  Vidin,  h.  t.  VolhUr,  h.  t.  ii.  l^).  1  Emerigon,  24U.  3  BouUiy  Paty 
432. 
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of  the  voyage,  by  multipWing  the  charges  upon  it ;  and 
Marshall  says,  it  has  never  happened  in  England,  for  a 
double  insurance  answers  better  the  end  proposed.*  The 
second  insurer  does  not  become  strictly  a  surety  for  the 
first  insurer.  It  is  a  totally  distinct  contract,  without 
any  participation  in  the  other,  and  he  is  not  bound  to 
render  any  service  to  the  first  one.  It  is  a  conditional 
obhgation  of  a  special  kind.*^  Valin  and  Pothier  contend, 
that  the  second  insui-er  of  the  solvency  of  the  first  one, 
becomes  a  surety  for  the  first,  and  is  entitled  to  oppose 
to  the  claim  die  exception  of  discussion  j  which  is  to  require, 
that  the  first  insurer  should,  at  his  expense,  be  first  pro- 
secuted to  judgment  and  execution  ;  but  Emerigon  and 
Bouhly  Paty  are  not  of  that  opinion,  though  they  admit, 
that  the  first  insurer  must  be  put  legally  in  default  after 
a  legal  demand.*^ 

A  double  insurance  is  where  the  insured  makes  two  in- 
surances on  the  same  risk,  and  the  same  interest.  But 
the  law  will  not  allow  him  to  receive  a  double  satisfac- 
tion in  case  of  loss,  though  he  may  sue  on  both  policies. 
The  underwriters  on  the  different  policies  are  bound  to' 
contribute  ratably  towards  the  loss.*^  They  pay  accord- 
ing to  the  rate  of  their  subscriptions,  without  regard  to 

the  order  of  time  in  which  the  policies  were  made  ; 
*281     and  if  the  insured  recovers  *his  whole  loss  from 

one  set  of  underwriters,  they  will  be  entitled  to 
their  action  against  the  other  insurers,  on  the  same  inte- 


*  Condifs  Marshall^  p.  145. 

•»  Santema,  rfc  Ass.  pars  3.  n.  55,  56,  57,  58.  StracrJia,  dc  Ass.  introduc. 
n.  48,  49.,  wlio  cites  and  adopts  the  opinion  of  Santerna;  and  both  of  them 
refer  back  to  the  civil  law,  and  to  the  doctors  who  had  commented  upon  it; 
and  they,  in  their  turn,  are  quoted  and  followed  by  i^mcrin^on,  tomi.253. 

c  Pothier,  Traili  des  Ass.  No.  33.  Valin,  torn.  ii.  66.  Le  Ouidtm,  ch.  2. 
art.  20.     1  Emerigon,  259.     Buiday  Paty,  torn.  iii.  440.  442. 

^  Rogers  v.  Davis,  and  Dnvis  r.  Gilbert,  decided  atN.  P.  by  Lord  Mans- 
field, Park  on  Insurance,  374,  375.  6th  edition.  Lucan  v.  Jefterson  Ins.  Co., 
6  CovociCs  Rep.  635. 
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rest  and  risk,  for  a  ratable  proportion  of  the  loss.*  The 
doctrine  of  contribution  applies  very  equitably  to  such  a 
case.  It  was  so  declared  by  the  Circuit  Court  of  the 
United  States  at  Philadelphia,  in  Thurston  v.  Koch  ;**  and 
though  in  most  countries  of  Europe,  the  first  policy  in  the 
order  of  time  is  tobe  exhausted  before  the  second  operates, 
yet  the  rule  requiring  the  insurers  in  each  policy  to  bear  a 
ratable  share  of  the  loss,  was  declared,  in  that  case,  to  be 
founded  in  equity,  and  in  sound  principles  of  commercial 
poHcy.  The  French  rule  is,  that  if  there  exist  several 
contracts  of  insurance  on  the  same  interest  and  risk,  and 
the  first  poHcy  covers  the  whole  value  of  the  subject,  it 
bears  the  whole  loss,  and  the  subsequent  insurers  are 
discharged  on  returning  all  but  half  per  cent,  premium. 
But  if  it  does  not  cover  the  entire  value,  the  subsequent 
policies,  in  case  of  loss,  are  bound  only  to  make  up  the  *  *% 

part  uncovered.^  The  ancient  rule  in  England  was  ao 
cording  to  the  French  ordinance,**  and  it  has  been  deemed 
more  simple  and  convenient.  Merchants  frequently 
prefer  it,  and  it  is  perfectly  consonant  to  a  strict  con- 
struction of  the  contract  with  the  first  underwriter. 

Policies  have  sometimes  a  clause  introduced  into  them 
to  prevent  the  rule  of  contribution,  and  to  make  the  in- 
surers responsible  according  to  the  order  of  date  of  their 
respective  policies.  Where  two  pohcies  were  dated 
upon  the  same  day,  it  was  held,  that  prior  in  date  was 
intended  to  be  equivalent  to  prior  in  time,  and  that  the 
policy  first  in  time,  in  point  of  fact,  was  to  bear  the  < ' 

loss.*^ 


"  Newby  r.  Reed,  1  Blacks.  Rep.  416. 
*»  4  Dallas'  Rep.  348,    App.  p.  32. 

*  Code  de  Commerce,  art.  359. 

**  Malyne's  Lex  Mercatoria,  112.  The  African  Company  ».  Bull,  1  SAoto. 
Rrp.ldSi.     GilherVs  Rf.p.2'iit. 

*  Brown  v.  Hartford  Insurance  Co.,  3  Day's  Rep.  58,  The  same  point 
was  afterwards  so  ruled  in  Potter  v.  Marine  Ins.  Co.,  2  Mason's  Rep.  475. 
The  clause  against  contribation  runs  thus :  "  It  is  further  agreed  that  if  th« 
assured  shall  have  made  any  other  assurance  upon   the  premises,  prior  in 
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As  a  general  rule  of  construction,  and  indepen- 
dent of  usage,  the  first  policy  under  such  a  clause 
as  that  to  which  I  have  referred,  would  have  to  bear  the 
whole  loss,  whether  partial  or  total,  to  the  extent  of  the 
poUcy.*  But  the  usage  of  the  companies  in  New-York 
is  understood  to  be,  that  partial  losses  are  to  be  appor- 
tioned between  the  policies  without  regard  to  dates, 
provided  the  cargo  on  board  was  large  enough  to  have 
attached  both  policies  to  it.  This  is  the  French  rule.  In 
France,  if  there  be  goods  on  board  to  the  amount  of  both 
policies,  and  a  partial  loss  ensues,  the  insurers  contribute 
ratably  in  proportion  to  their  subscriptions.^ 

(5.)  Of  representation  and  ivarranty. 

1.   ()f  representation. 

All  the  writers  who  have  treated  of  the  contract  of  in- 
surance, agree,  that  it  is  eminently  acontract  of  good  faith, 
which  is  pecuUarly  enjoined  upon  the  insured,  as  he 
possesses  an  entire  knowledge  of  all  those  circumstances 
which  combine  to  form  the  contract,  and  is  bound  to 
communicate  the  facts  and  objects  which  are  to  deter- 
mine the  will  of  the  insurer.  It  is,  accordingly,  an 
established  principle,  that  a  misrepresentation  to  the 
underwriter,  or  concealment  of  a  fact  material  to  the  risk, 
will  avoid  the  policy.  It  will  avoid  it  though  the  loss 
arose  from  a  cause  unconnected  with  the  misrepresenta- 
tion, or  even  though  the  misrepresentation  or  conceal- 
ment happened  through  mistake,  neglect,  or  accident, 
without    any   fraudulent   intention.*^     Lord  Mansfield 


date  to  this  policy,  the  assurers  shall  be  answerable  only  for  so  much  as 
the  amount  of  such  prior  insurance  may  be  deficient." 

■  Columbian  Ins.  Co.  v.  Lynch,  11  Johns,  Rep.  233.  Roger^i  t>.  Davis, 
Park  on  Insurancey  374. 

^  Ord.  de  la  Mar.  des  Ass.  art.  25.  2  Valine  73, 74.  Code  ie  Commtrctf 
11.360.    PotAier,  h.  t.n.77. 

c  Carter  v.  Boehm,  3  Burr.  Jttp.  1905.  Pawson  v.  Watson,  Cotop.iRep. 
785.  Fitzherbert  v.  Mather,  1  Term  Rep.  12.  Ratcliffe  v.  Shoolbreed, 
Park  on  Insuranccy  249.  6th  edition.  Mac  Dowall  r.  Fraser,  Doug.  Rep. 
260.  Shirley*.  Wilkinson,  ibid,  293.  n.  Bridges  v.  Hunter,  1  MauU  tf 
Sdto.  15. 
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laid  down,  •with  great  strength  and  clearness,  the 
general  principles  which  governed  this  branch  of  the 
subject,  and  they  have  been  implicitly  adopted  in  all  suc- 
ceeding cases.  The  special  facts  upon  which  the  contin- 
gent chance  was  to  be  computed,  usually  lie  in  the  know- 
ledge of  the  insured  only,  and  the  underwriter  trusts  to 
his  representation,  and  proceeds  upon  the  confidence  that 
he  does  not  withhold  any  facts  material  to  the  estimate 
of  the  risk.  The  suppression  of  any  such  facts,  whether 
by  design,  or  mistake,  or  negligence,  equally  renders  the 
policy  void,  for  the  risk  run  becomes  different  from  the 
one  assumed  in  the  policy.  The  law  requires  uberrisna 
Jides  in  the  formation  of  the  contract,  and  yet  either  party 
may  be  innocently  silent,  as  to  grounds  open  to  both,  for 
the  exercise  of  their  judgment.  The  underwriter  need 
not  be   told  general  topics  of  speculation  and  intelli-  "  *jt 

gence.  He  is  bound  to  know  every  cause  which  may 
occasion  natural,  or  political  perils.  Men  argue  differ- 
ently from  natural  phenomena  and  political  appearances, 
and  when  the  means  of  information  and  judging  are 
open  to  both  parties,  each  acts  from  his  own  skiU  and 
judgment.  The  question  in  those  cases  always  is,  whe- 
tlier  there  was,  under  all  the  circumstances,  a  fair  re- 
presentation, or  a  concealment ;  if  the  misrepresentation 
or  concealment  was  designed,  wh^er  it  was  fraudulent, 
and  if  not  designed,  whether  it  varied  materially  the 
object  of  the  policy,  and  changed  the  risk  understood  to 
be   run.     If  the  misrepresentation   was  by  fraudulent  * 

design,  it  avoids  the  policy  without  staying  to  inquire 
into  its  materiality  ;  and  if  by  mistake,  or  oversight,  it 
does  not  affect  the  policy,  unless  it  was  material,  and  not 
true  in  substance.* 


•  MarshaUj  in  his  Law  of  huurancef  479.,  questionjs,  very  strongly,  the 
propriety  of  the  decision  in  Carter  v.  Boehm,  from  which  I  have  chiefly 
drawn  the  above  principles.  But  whatever  may  be  the  opinion  as  to  the  ap- 
plication in  that  case  of  the  doctrines  stated,  there  is  no  question  as  to  their 
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If  the  information  be  stated  as  mere  opinion,  or  ex- 
pectation, and,  perhaps,  as  mere  belief,  it  does  not 
amount  to  a  representation,  or  affect  the  policy,  pro- 
vided it  was  given  in  good  faith ;  for  the  underw-riter, 
in  such  a  case,  takes  the  risk  upon  himself.* 

A  representation  to  the  first  underwriter,  in  favour  of 
the  risk,  extends  to  all  subsequent  underwriters,  and  on 
the  ground  that  they  subscribed  upon  their  confidence  in 
his  judgment  and  knowledge  of  the  risk,  and  ai'e,  there- 
fore, entitled  to  avail  themselves  of  all  the  conditions 
upon  which  he  subscribed.**  This  rule  has  not  been 
favourably  received  by  later  judges,  and  it  is  strictly 
confined  to  representations  made  to  the  first  underwriter, 
and  not  to  intermediate  ones.^  Nor  does  it  extend  to 
a  subsequent  underwriter  on  a  different  policy,  though 
on  the  same  vessel,  and  against  the  same  risks.** 

The  knowledge  or  information  material  for  the  insurer 
to  know,  and  necessary  to  be  communicated  to  him, 
when  the  contract  is  made,  is  a  question,  not  of  science, 
or  one  which  rests  upon  the  opinion  of  mercantile  men, 
but  a  question  of  fact  for  a  jury,  and  they  are  to  judge 
of  the  materiality  of  the  information  under  a  con- 
*285  sideration  of  all  the  circumstances  ♦that  belong 
to  the  case.®  This  point  was  fully  considered, 
and  with  a  review  of  the  English  and  American  authori- 


solidi^  independent  of  the  case,  and  they  were  confirmed  by  Lord  Ellen- 
borough,  in  4  Easfs  Rep.  596.,  and  recently  by  the  Supreme  Court  of  the 
United  States,  in  M'Lanahan  v.  The  Universal  Ins.  Co.,  1  Peters^  Rep.  170. 
See,  also,  Flinn  v.  Tobin,  1  Moody  Sf  Malkin,  367.  S.  P. 

•  Lord  Mansfield,  Cotop.  Rep.  788.  Barker  v.  Fletcher,  Dmig.  Rep.  305. 
Hubbard  v.  Glover,  3  Campb.  Rep,  312.  Bowden  v.  Vaughan,  10  EasVs 
Rep.  415.  Rice  v.  New  England  Marine  Ins.  Company,  4  Pick.  Rep.  439. 
AUegre  v.  Maryland  Ins.  Company,  2  GUI.  S^  Johnsotiy  136. 

•  Barber  r.  Fletcher,  vb.  sup.  Stackpole  ».  Simon,  Park  on  Insurance^ 
582.  6th  edit. 

«  Brine  r.  Featherstone,  4  Taunt.  Rep.  869.     Lord  Ellenborough,  Forrester 
T.  Pigou,  1  Maule  S;  Sdic.  9.     Bell  v.  Carstairs,  3  Campb.  Rep.  543. 
«*  Elting  V.  Scott,  2John;s.  Rep.  157. 

•  Durell  V.  Bodcrley,  1  HoWs  N.  P,  Rep.  233. 
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ties,  in  the  case  of  the  Neto-York  Firemen'* s  Insurance  ;  - 

Company  v.  Walden;'^  and  that  doctrine  has  since  received  \ "~ 

the  unquahfied  sanction  of  the  Supreme  Court  of  the 

United  States.^     The  books  abound  with  cases  relative 

to  the  very  litigated  question  as  to  what  are,  and  what 

are  not,  necessary  disclosures,  and  it  is  not  consistent 

with  my  purpose  to  do  more  than  bring  into  notice  the 

leading  principles  which  govern  this  very  practical  branch 

of  the  law  of  insurance.  ■  * 

It  is  the  duty  of  the  insured  to  communicate  every 
species  of  intelligence  which  he  possesses,  which  may  [,J 

affect  the  mind  of  the  insurer  either  as  to  the  point  ^\ 

whether  he   will  insure  at  all,   or  as   to   the   rate  of  ^* 

premium.     The  decisions,  in  some  of  the  old  cases,  w 

contain  strict  doctrines  on  the  subject  of  concealment,  Jjt- 

which  have  never  been  shaken  f  and  the  modern  cases  'SJ 

are  equally  sound  and  exact  in  their  requisitions.^  But 
tlie  insured  is  not  bound  to  communicate  loose  rumours, 
nor  any  facts  which  the  underwriter  may  be  presumed 
to  know  equally  with  himself.  General  news  stated  in 
the  newspapers  and  open  to  all  need  not  be  stated, 
unless  there  be  something  known  to  the  assured,  and 
applying  peculiarly  to  his  case,  or  unless  he  has  par- 
ticular information  not  in  possession  of  the  public,  and 
then  the  withholding  of  it  is  material.**  The  underwriters 
are  presumed  to  have  the  ordinary  marine  intelligence 


*  VHJohns.  Rep.  513. 

^  M'Lanahan  v.  Universal  Ins.  Company,  1  Peters^  Rep.  170. 

«  Dacosta  v.  Scandrett,  2  P.  IVm.  170.     Seaman  r.  Fonereau,  Str.  1183. 

**  Lynch  v.  Hamilton,  3  Taunt.  Rep.  37.  Beckwaitc  v.  Walgrove,  cited 
ibid.  Richards  v.  Murdock,  1  Lloyd  8^  Helshy,  132.  10  Barnic.  Jf  Cress. 
527.  S.  C.  In  this  last  case,  orders  to  an  a^ent  to  wait  thirty  days  after  the 
receipt  of  the  order,  before  he  insures,  to  give  every  chance  for  the  arrival 
.of  the  vessel,  were  deemed  material,  and  the  fact  of  tlie  delay  ought  to  have, 
been  disclosed  to  the  insurer.  In  the  subsequent  case  of  Richards  r. 
Campbell,  in  1832,  the  agent  was  held  respons?ible  for  his  great  ignorance 
in  not  knowing  the  necessity  of  the  disclosure,  and  in  not  making  it. 

'  Lynch  v.  Dunsford,  14  EasVs  Rep.AdA.  Moses  v.  Delaware  Ins.  Co., 
WhartorCs  Dig.  310.  pi.  18. 


i 

i 

V 


-3 


3 


285  OF  PERSONAL  PROPERTY.  [Part  V. 

appearing  in  the  gazettes,  or  when  they  are  fairly  put 
upon  inquiry.* 

The  insured  .is  not  bound  to  disclose  all  by-gone 
calamities,  or  produce  his  portfolio  of  letters ;  and  he 
need  only  disclose  the  material  facts  known  to  him  at 

the  date  of  the  last  intelligence.**  The  under- 
*286     writer  is  bound  to  know  the  nature  •and  general 

course  of  the  trade  and  of  the  voyage,  and  he 
assumes  that  kind  of  knowledge  at  his  peril.*^  The 
general  rule  is,  that  all  facts  material  to  the  risk,  and 
known  to  the  one  party  and  not  to  the  other,  must  be 
disclosed  when  the  policy  is  to  be  effected ;  and  they 
must  be  fully  and  fairly  disclosed.**  But  if  the  subject 
on  which  disclosures  would  otherwise  be  requisite,  be 
covered  by  a  warranty,  either  express  or  implied,  in 
that  case  it  need  not  become  a  matter  of  representation.* 
It  is  likewise  sufficient  in  the  case  of  a  representation, 
that  it  be  equitably  and  substantially  complied  with.;*^ 
and  in  furtherance  of  that  perfect  good  faith  which  is  so 
strongly  called  for  in  the  formation  of  this  contract,  it  is 
adjudged  that  if  the  party,  after  having  given  instructions 
for  eifecting  a  policy,  receives  intelligence  material  to 


*  Greene  v.  Merchants^  Ins.  Company,  10  Pick.  Rep.  402.  Alsop  v. 
Commercial  Ins.  Company,  reported  in  2  Phillips  on  InsurancGj  85. 

»»  Frecland  tu  Glover,  6  Esp.  N.  P,  Rep,  14.  7  East's  Rep.  457.  S.  C. 
Kemble  c  Bowne,  1  Caines'  Rep.  75,  Vallance  v.  Dewar,  1  Campb.  N.  P. 
Rep.  503. 

f  Planchc  v.  Fletcher,  Doug.  Rep.  251.  Calbraith  v.  Gracie,  1  Condy's 
Marshall,  388,  a.  note.  Dclonguemere  v.  N.  Y.  Firemen's  Ins.  Company, 
10  Johns.  Rep.  120.  Kingston  r.  Knibbs,  1  Campb.  N.  P.  Rep.  508,  note. 
Vallance  c,  Dcwar,  ibid.  50-3.  Stewart  v.  Bell,  6  Bamw,  *  Aid,  238. 
Scton  9.  Low,  1  Johns.  Cas.  1. 

•*  Ely  t7.  Hallet,  2  Caines'  Rep.  57.  Kohne  v.  Ins.  Company  N.  America, 
6  Binnefs  Rep.  219.    Hoyt  v.  Gilman,  8  Mass.  Rep.  336. 

♦^  Shoolbred  9.  Nutt,  P4irk  on  Ins.  300.  6th  edit,  Hajrwood  v,  Rodgcrs, 
4  East's  Rep.  590,  Walden  v.  N.  Y,  Firemen's  Ins.  Company,  12  Johns. 
Rep.  US.  De  Wolf  v,  N.  Y.  Firemen's  Ins.  Company,  20  ibid.  214.  S.  C. 
2  Cowen^s  Rep.  56. 

^  Pawson  V.  Watson,  Cowp.  Rep.  785.  De  Hahn  o.  Hartley,  1  Term  Rep. 
343,"  Suckley  c,  DcUaeld,  2  Caines'  Hep.  222. 
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the  risk,  he  must  forthwith,  or  with  due  and  reasonable 
diligence,  communicate  it,  or  countermand  his  instruc- 
tions.* If,  however,  the  insured  acts  with  good  faith, 
^the  validity  of  the  policy  will  not  be  affected  by  the 
fraudulent  misconduct  of  the  master,  in  withholding  from 
his  owner  information  of  the  loss,  until  after  the  policy 
was  underwritten.** 

♦The  French  ordinance  of  the  marine  had  no  •287 
positive  provisions  on  this  subject,  and  yet  the 
same  principles  which  prevailed  in  the  English  law 
were  recognised  as  sound  principles  applicable  to  the 
government  of  the  contract.'^  In  the  new  code,**  it  is 
provided,  that  any  concealment  or  misrepresentation  on 
the  part  of  the  insured,  which  would  diminish  the  opi- 
nion of  the  risk,  or  change  the  subject  matter  of  it,  annuls 
the  insurance.  It  is  held  to  be  void  even  when  the  con- 
cealment or  misrepresentation  would  have  had  no  influr 
ence  on  the  loss.  Nor  is  it  deemed  necessary,  under 
the  French  law,  to  prove  fraud  in  fact ;  and  the  conceal- 
ment or  misrepresentation  is  equally  fatal,  whether  ili 
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»  Emerigony  torn.  ii.  148.  Valines  Com.  torn.  ii.  95.  Grieve  v.  Youngs 
MiUer  on  Insurance,  65.  Watson  r,  Delafield,  2  Caines'  Rep.  224.  2  Jokm. 
Rep.  526.  S.  C.     M'Lanahan  v.  Universal  Ins.  Company,  1  Peters'  Rep.  170. 

*•  Gen.  Int.  Ins.  Company  v.  Ruggles,  12  Wheat.  Rep.  408.  S.  C. 
4  Mason's  Rep.  74.  The  decision  in  Gladstone  v.  King,  1  Maule  8f  Seiw.  35., 
was,  that  if  the  master  conceals  a  loss  or  other  material  fact  from  the  owner,, 
in  the  letter  to  him,  and  the  owner  upon  the  receipt  of  the  letter,  and  in 
ignorance  of  the  fact,  effects  an  insurance,  the  policy  is  void  so  far  as 
respects  the  previous  loss ;  for  that  the  captain  was  bound,  as  agent  of  the 
owner,  to  communicate  to  him  the  loss,  and  what  was  known  to  the  agents 
was  impliedly  known  to  the  principal.  The  decision  in  Ruggles  v.  Gen. 
Int.  Ins.  Company,  overruled  the  English  doctrine,  and  held  that  the 
omission  of  the  master  to  communicate  the  loss,  though  fraudulendy  done, 
did  not  affect  the  policy,  for  the  knowledge  of  the  agent  was  the  knowledge 
of  the  principal  only  so  far  as  the  agency  extended^  and  he  was  not  the  agent 
of  the  owner  as  to  insuring.  But  Mr.  Phillips,  in  his  Treatise  on  Insurance, 
voj.  ii.  90.,  very  pertinently  observes,  that  the  question  was  not  whether  th«. 
master  was  agent  for  the  purpose  of  insuring,  but  for  the  purpose  of  com- 
municating the  intelligence. 

*■  Emerigon,  tom.  i.  69. 

*  Code  de  Commerce,  art.  348. 
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proceed  from  design,  forgetfulness,  or  negligence.*  The 
severe  dispositions  of  the  code  are  much  commended  by 
the  French  lawyers,  as  an  improvement  upon  their 
ancient  jurisprudence,  and  a  great  protection  to  the 
insurer  against  impositions  of  which  he  was  often  the 
victim. 

2.  Of  warranty. 

There  is,  in  every  policy,  an  implied  warranty  that 
tlie  ship  is  seaworthy  when  the  policy  attaches.  This 
means,  as  we  have  already  seen,  that  the  vessel  is  com- 
petent to  resist  the  ordinary  attacks  of  wind  and  weather, 
and  is  competently  equipped  and  manned  for  the  voyage, 
with  a  sufficient  crew,  and  with  sufficient  means  to  sus^ 
tain  them,  and  with  a  captain  of  general  good  character 
and  nautical  skill.**  It  is  also  an  implied  condition  that 
the  goods,  tackle  of  the  ship,  &c.,  shall  be  properly 
stowed.''  This  warranty  of  seawortliiness  relates  to 
♦288  the  commencement  ♦of  the  risk,  and  the  warranty 
is  not  broken  if  she  becomes  unseaworthy  after- 
wards.** But  it  is  the  duty  of  the  assiu'ed  to  keep  the 
vessel  seaworthy  during  the  voyage,  if  it  be  in  his  power 
to  do  -so,  and  if  from  the  neglect  of  the  owner  or  his 
agents,  the  vessel  becomes  unseaworthy  by  damage  or 
loss  in  her  hull  or  equipments  during  the  voyage,  the 
owner  must  repair  the  damage  or  supply  the  loss,  at 
the  port  of  refuge,  refreshment,  or  trade,  if  it  can  be  done ; 
otherwise  it  will  become  an  unnecessary  and  negligent 


»  Pardcssus,  torn.  iii.  330.  Boiday  Paty,  torn.  iii.  510,  The  latter  writer 
cites  several  decisions  from  the  Journal  de  Jurisprudence  Commerciale  et 
Maritime  de  MarseiUCf  made  within  the  ten  preceding  years,  by  which  con- 
tracts of  insurance  were  declared  void  on  this  very  ground  of  misrepresenta- 
tion and  concealment;  and  they  do  great  credit  to  the  exemplary  justice  of 
the  French  tribunals.     Ibid.  514 — 527. 

»»  Law  V.  HoUingworth,  7  Term  Rep.  160,  Wilkie  v.  Geddes,  3  Dow's 
Rep.  57.  Silva  r.  Low,  1  Johns.  Cos.  184.  Brown  v.  Girard,  4  Yeates^ 
Rep.  115. 

«  Rocciis,  note  22.     Brooks  v.  Oriental  Ins.  Co.,  7  Pick.  259. 

<*  Peters  r.  Phcenix  Ins.  Co..  3  Serg.  8f  Rawle.  25. 
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increase  of  risk  and  discharge  the  underwriter.*  And  if 
a  vessel  be  insured  in  the  latter  part  of  a  long  sea 
voyage,  the  standard  of  seaworthiness  is  more  liberal 
and  more  relaxed,  and  it  will  be  suflSciauit  if  the  vessel 
be  competent  to  be  safely  navigated  home.^  There  are 
numerous  cases  in  England,  and  in  this  country,  on  the 
question  of  seaworthiness,  and  they  have  generally  been 
questions  depending  upon  matters  of  fact,  and  lead  to 
inquiries  too  minute  for  general  elementary  instruction.** 
A  breach  of  the  implied  warranty  of  seaworthiness,  in 
the  course  of  the  voyage,  has  no  retrospective  operatioUi 
and  does  not  destroy  a  just  claim  to  damages  for  losses 
.  occurring  prior  to  the  breach  of  this  implied  condition.^ 
The  standard  of  seaworthiness  has  been  gradually  raised 
within  the  last  thirty  years,  from  a  more  perfect  know- 
•  ledge  of  ship  buildi^,  a  more  enlarged  experience  of 
maritime  risks,  and  an  increased  skill  in  navigation. 

In  many  ports  certain  equipments  would  now  be 
deemed  essential,  which,  at  an  earlier  period,  were  not 
customary  on  the  same  voyages.  Seaworthiness  is  to  be 
measured  by  the  standard  in  the  ports  of  the  country  to 
which  the  vessel  belongs,  rather  than  by  that  in  the  pcrts 
or  country  where  the  insurance  was  made.® 

Every  warranty  is  part  of  the  contract,  and  is  either 
express  or  implied.  If  it  be  an  express  warranty,  it 
must  appear  upon  the  face  of  the  policy.  It  differs  from 
a  representation  in  this  respect,  that  it  is  the  nature  of  a 
condition  precedent,  cnp  requires  a  strict  and  literal 
performance.     Whether  the  thing  warranted  be  material 


..';-i 
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«  Paddock  v,  Franklin  Ins.  Co.,  11  Pick.  227. 

»>  Hucks  V.  Thornton,  1  HoWs  N.  Y.  Rep.  30.  Paddock  ».  Franklin  Ins, 
Co.,  11  Pick.  227. 

^  The  cases  are  well  collected  in  Phillips  on  Insurance^  vol.  i.  113—119. 
vol.ii.  105— ]21. 

'^  Annen  v.  Woodman,  3  Taunt.  Rep.  290.  SevVfOll,  J.,  in  Taylor  r, 
Lowell,  3  Mass.  Rep.  347. 

*  Tidmarsh  r.  Washington  F.  &  M.  Ins.  Co.,  4  Meison,  439. 

Vol,.  III.  39 
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or  not,  and  whether  the  loss  happened  by  reason  of  a 
breach  of  the  warranty,  or  did  not,  is  immaterial.*  A 
breach  of  it  avoids  the  contract  ah  initio.  Every  condi- 
tion precedent  requires  a  strict  performance  to  entitle 

a  party  to  his  right  of  action.  But  seaworthiness 
*289     ♦in  poit  may  be  one  thing,  and  seaworthiness  for 

a  whole  voyage  quite  another,  and  a  ship  may  be 
seaworthy  in  harbour  when  under  repair,  though  she  would 
not  be  so  in  that  condition  at  sea.**  It  relates  to  the  pur- 
poses in  contemplation,  whether  in  port  or  for  the  voyage, 
and  seaworthiness  is  of  course  subject  to  be  modified  by 
ci^rcumstances.  A  vessel  may  be  seaworthy  while  lying  in 
port  for  the  purposes  to  which  she  is  to  be  there  applied, 
when  she  would  not  be  for  the  voyage,  and  she  may  be 
seaworthy  for  one  voyage  and  not  for  another.  It  is  suf- 
ficient if  she  be  seaw^orthy  for  the  TOyage  when  she  sails.*^ 
The  general  rule  is  that  tlie  vessel  must  be  seaworthy 
at  the  commencement  of  the  risk,  whatever  that  risk  may 
l>e,  in  order  to  make  the  policy  attach  and  charge  the 
insurer.**  It  was  held,  in  the  case  of  Weir  v.  Aberdeen^^ 
that  though  a  ship  be  unseaworthy  at  the  commencement 
of  t^e  risk,  yet  if  the  defect  be  cured  before  a  loss,  a 
subsequent  loss  is  recoverable  under  the  policy.  The 
argument  of  Lord  Tenterden  in  favour  of  this  doctrine  is 
very  weighty,  but  a  doubt  seems  to  have  been  thrown  over 
its  solidity  by  the  Supreme  Court  of  the  United  States.' 
There    has  been    much    discussion  respecting    the 


I 


*  De  Hahn  v.  Hartley,  1  Term  Rep.  343.  Goicoechea  9.  Louisiana  State 
Ins.  Co.,  6  Martin^  N.  S.  51. 

''  Anncn  v.  Woodman,  3  Taunt.  Rep.  299.  Bond  v.  Nutt,  Cousp.  Rep,  601- 
Pawson  V.  Watson,  iftiii.  785.  De  Hahni?.  Hartley,  1  Term  Rep.  343.  Wora- 
ley  V.  Wood,  6  ibid.  710.  Forbes  v.  Wilson,  1  Park  on  Inswaiicty  344. 
Fooler  V.  i£tna  Fire  Ins.  Co.,  6  CotcerCs  Rep.  673. 

«  Taylor  v.  Lowell,  3  Mass.  Rep.  331.  Merchants'  Ins.  Co.  v.  Clapp,  11 
Pick.  56.  • 

«•  Paddock  c.  Franklin  Ins.  Co.,  11  Pick.  227. 

•  2  Bamw.  Sf  Aid.  320. 

'  M'Lanahan  r.  The  Universal  Ins.  Co.,  1  PeUrs'  Rep.  170. 


■  Ue.  XLVIlr.]  OF  PERSONAL  PROPERTy.  SS9 

doctrine  of  seaworthiness,  in  its  application  to  the 
successive  stages  of  tlie  voyage  subsequent  to  its  com- 
mencement. The  owner  is  hound  to  keep  the  vessel  in 
a  competent  slate  of  repair  and  equipment  during  the 
voyage,  as  far  as  it  may  be  in  his  power.  If  this  be  not 
the  case,  and  a  loss  afterwards  happens,  which  could  not 
by  any  means  be  either  increased  or  afTected  by  a  prior 
breach  of  the  implied  warranty  of  seaworthiness  when 
the  policy  attached,  as  for  instance  if  the  master  sliould 
omit  to  take  a  pilot  at  an  intermediate  port,  when  he 
ought  and  might  have  done  it,  and  the  vessel  be  two 
years  afterwards  lost  by  capture,  or  if  he  sailed  without 
sufficient  anchors,  and  tlic  vessel  be  afterwards  struck 
with  lightning,  would  the  insurer  be  discharged  ?  The 
better  opinion  would  seem  to  be  that  he  would  not  be 
discharged-'lC  A  clause  is  frequently  inserted  in  pohcies 
that  if  a  vessel  upon  a  regular  survey  be  declared  unsea- 
worthy,  by  reason  of  her  being  unsound  or  rotten,  the 
insurers  shall  be  discharged.  This  clause  is  intended 
to  save  the  underwriters  from  the  vexatious  and  difficult 
investigation  of  the  latent  defects  of  a  phip  to  which  the 
disaster  was  to  be  attributed.  It  is  sufficient  if  the  sur- 
vey be  made  within  a  reasonable  time  after  the  termina- 
tion of  the  voyage,  and  if  the  survey  states  that  the  vessel 
was  condemned  solely  on  account  of  rottenness  existing 
at  the  time  of  the  survey,  it  is  a  conclusive  bar  to  the 
assured.'' 

The  most  usual  express  warranties  are,  that  the  ship 
was  safe  at  such  a  time,  or  would  sail  by  such  a  day,  or 
would  sail  with  convoy,  or  a  warranty  against  illicit  and 
contraband  trade,  or  that  the  property  insured  is  neutral. 


■  Shnw,  Ch.  1..  Pn.lil«rk  r.  Franklm  Ins.  Co.,  11  Fick.  'iZ!.  Wdr  r. 
Aberdeen,  2  Bnraif .  It  AM.  :K0. 

"  Steiiiniew  F.  United  Stnlcs  Ids.  Co.,  3  .?*t?.  *  Raick.  23."!.  BnindPFC« 
t.  Nalinnal  Inn.  Co.,  20  JiAns.  Rep.  ^•^.  (Jriswolil  r.  Nntional  Int.  Co.,  3 
Coicen'.  itcp.  9fi,     Ro.ers  B,  Niagara  Inji.  Co..  2  Ilalfs  .V.  F.  P»p.  P6. 
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During  the  long  iharitime  wars  that  grew  out  of  the 
French  revolution,  and  while  we  continued  in  our  neutral 
position,  the  warranty  of  neutrality  attracted  great  atten^ 
tion,  and  became  a  very  fruitful  topic  of  discussion  in 
the  courts  of  justice*  It  was  understood  and  settled^ 
that  it  was  not  sufficient^  under  this  warranty,  tliat  the 
ship  and  cargo  be  in  fact  neutral.  They  must  be  neutral 
to  the  purpose  of  being  protected,  and,  therefore,  the 
ship  must  have  the  requisite  insignia  of  neutrality  by 
being  duly  documented  as  a  neutral  vessel,  and  by  being 
unaccompanied  with  documents  that  go  to  falsify  the  war-' 
ranty.  She  must  also  have  been  conducted,  throughout 
the  voyage,  according  to  the  duties  which  particular 
treatises,  and  the  general  rules  of  neutrality,  enjoin,  so  as 
to  be  entitled  to  protection,  by  the  law  of  nations,  in  the 

courts  of  the  belligerent  powers.     To  construe  the 
*290     engagement  to  be  less  *than  that,  would  be  to 

render  it,  in  a  great  degree,  idle  and  nugatory* 
On  such  a  warranty  the  insurer  lays  out  of  view  tlie  risk 
^i  loss,  by  reason  of  the  want  of  due  proof  of  neutrality, 
and  of  a  strictly  neutral  conduct.  The  insured  having 
in  his  own  hands  the  means  to  maintain  his  averment,  he 
is  bound  to  do  it  whenever  and  wherever  the  neutrahty 
of  the  property,  or  its  privileges  as  such,  are  called  in 
question.*  The  warranty  imposes  upon  the  insured  the, 
exact  observance  of  all  those  duties  which  belong  to  a 
neutral  vessel ;  and  by  the  violation,  or  by  the  omission, 
of  any  clear  and  certain  neutral  duty,  the  vessel  forfeits 
her  neutrality,  and  the  warranty  is  broken.  The  neutral 
is  bound  to  submit  to  visitation  and  search,  and  resis«' 
tance  thereto  would  be  a  breach  of  the  warranty  v** 


*  Blaggev.  New-York  Ins.  Co.,  1  Caines'  JRep.  549.  Baring  t.  RoyAl  Ex- 
c'hange  Ins.  Co.,  5  Easfs  Rep.  99.  Carrcre  v.  Union  Ins.  Co.,  Cofidy^g 
Marshallf  406.  a.  note.  Calbraith  r.  Gracie,  ibid.  Pho'nix  Ins.  Co.  v. 
Pratt,  2  Binn.  Rep.  308.  Wilcocksc.  Union  Ins.  Co.,  ihui.  574.  Cooliflge 
V,  N.  Y.  Firemen's  Ins.  Co.,  lA  Johns.  Rep.  308. 

^  See,  vol.  i.  153. 
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Many  interesting  questions  arise  in  the  course  of  a  ma- 
ritime war,  upon  the  warranty  of  neutrEility,  but  which 
attract  no  attention  wliilo  ihcy  remain  dormant  in  a  sea- 
son of  general  peace.  One  of  those' questions  held  a  pro- 
minent place  some  years  ago  in  the  jurisprudence  of  this 
country,  and  led  to  very  vexed  discussions,  and  contra- 
dictory resuks.  The  controversy  to  which  I  allude  was 
concerning  the  legal  cHect,  in  a  suit  upon  the  policy,  of 
a  sentence  of  connlemnalion  in  the  admiralty  courts  of 
the  belligerent  powers,  of  property  warranted  neutral,  but 
captured,  libelled,  and  condemned  as  enemy's  property.' 
The  genei-al  result  of  those  discussions  has  been  already 
stated,  and  they  will  probably  not  be  revived  until  some 
maritime  war  shall  hereafter  arise,  to  stimulate  cupidity, 
and  disturb  the  commerce  of  the  ocean. 

•{6.)   Of  the  perik  within  the  policy.  *29l 

The  general  rule  is,  that  the  insurer  charges 
himself  with  all  the  maritime  perils  that  the  thing  insured 
can  meet  with  on  the  voyage :  prastare  tejietur  qttodcunque 
damnum  ohvcniens  ifj  nuiri.  It  was  an  ancient  opinion 
stated  by  Santema,  that  tlie  insurer  was  not  responsible 
for  very  unusual  and  extraordinary  perils  not  specially 
stated.  But  such  a  principle  is  now  utterly  exploded, 
and  the  policy  sweeps  within  its  inclosure  every  peril 
incident  to  the  voyage,  however  strange  or  unexpected, 
unless  there  be  a  special  exception.''  The  perils  enume- 
rated in  the  common  policy  are  sufficiently  comprehensive 
to  embrace  every  species  of  risk  to  which  sliips  and  goods 
are  exposed  from  the  periLs  of  the  sea,  and  all  other 
causes  incident  to  maritime  adventure.  The  enumerated 
hst  may  be  enlarged  or  abridged  at  the  pleasure  of  the 
parties. 


•  See,  vol.  ii.  120.  121. 

<•  Santtma  dc  Ass.  jmrn  3.  n.  72.     Ord.  de  la  flfur.  tit.  Aas.  nrt,  1 
Code,  an.  KO.     Boulag  Puly,  lorn.  iv.  0. 
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A  person  may  protect  himself  by  insurance  against  all 
losses  except  such  as  may  be  repugnant  to  public  policy 
or  positive  prohibition,  or  occasioned  by  his  own  mis- 
conduct or  fraud.  Agahist  the  latter  it  is  not  to  be 
presumed  any  insurance  could  be  effected,  nor  would 
the  courts  tolerate  such  a  vicious  principle ;  for  this 
would,  as  Pothier  says,  be  a  contract  which  would  invite 
ad  delinqicendum.^ 

1.   Of  the  acts  of  the  government  of  parties. 

An  insurance  against  loss  by  reason  of  the  acts  of 
one's  own  government,  as  an  arrest,  or  embargo,  is  valid. 
There  is  no  distinction  on  this  point  between  a  foreign 
and  domestic  embargo ;  and  if  the  embargo  intervenes 
after  the  commencement  of  the  risk,  it  suspends 
•292  but  does  not  dissolve  the  contract  *of  insurance, 
and  the  insured  may  abandon  and  claim  a  total 
loss.^.  The  same  principle  is  incorporated  into  the  new 
French  commercial  code,  and  it  pervades  universally 
the  law  of  insurance.*'  A  distinction  has,  however,  been 
taken  between  that  case  and  a  claim  arising?  between 
subjects  of  different  states,  and  it  has  been  held,  that  a 
foreigner  could  not  claim  against  a  British  underwriter, 
founded  on  the  act  of  his  own  state,  any  more  than  if 
the  claim  was  created  by  his  own  act,  and  on  the  prin- 
ciple that  he  was  to  be  deemed  a  party  to  the  public , 
authoritative  acts  of  his  own  government.**  But  Lord 
EUenborough  afterwards  threw  a  doubt  over  the  doctrine, 
and  explained  away  the  force  of  it,  by  raising  refined 


*  Goix  V,  Knox,  1  Johns.  Cas.  337.  Simeon  v.  Bazett,  2  Maule  8(  Sdio,  94. 
Pothier^  TraUi  de  Ass.  No.  65. 

^  Page  V.  ThompsMi,  cited  in  Park  on  In^rance,  109.  n.  6th  edit. 
OJIin  V.  Pennsylvania  Ins.  Company,  2  Wash.  Cir.  Rep.  312.  Delano 
r.  Bedford  Ins.  Company,  10  Mass.  Rep.  347.  M'Bride  t.  Marine  Ins.  Co., 
5  Johns.  Rep.  299. 

^  Code  de  Commtrc^y  art.  369.     1  Emtrigony  541.     Pothier^  h.  t.  No.  59. 

*•  Conway  t?.  Gray,  10  EasVs  Rep.  536.  Mennett  v.  Bonham,  15  East's 
Rep.  477.    Flindt  r.  Scott,  ibid.  525. 
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distinctions.     He  said,  the  exclusion  of  risk  occasioned 

by  the  act  of  the  assured 's  own  government,  was  only 

an  implied  exclusion  from  the  reason  and  fitness  of  the 

thing,  and  might  be  rebutted  by  circumstances.*     The 

distinctions  were  afterwards  pointedly  disclaimed,  and 

the  whole  doctrine  exploded,  on  a  writ  of  error,  in  the 

Exchequer  Chamber  ;^  and  it  was  there  established,  that 

it  was  no  objection  to  the  right  of  recover}''  by  the  insured, 

that  the  loss  happened  by  the  act  of  the  government  of 

his  country,  though  he  and  the  insurer  were  subjects  of 

different  states.     The  latter  rule  has,  likewise,  after  a 

clear  and  accurate  review  of  the  cases,  been  adopted  as 

just  and  solid  by  the  Supreme  Court  of  New-York  ;  and  ti. 

it  W9.S  declared,  that  a  subject  was  not  to  be  deemed  a  '^' 

party  to  the  legislative,  and  much  less  to  the  judicial 

acts  of  his  own  country,  so  as  thereby  to  deprive  .-* 

him  of  remedy  on  *a  policy  by  a  foreign  insurance     *293  ? 

office,  by  reason  of  any  acts  or  judgments  of  his  ^ 

own  country.     The  contrary  doctrine  was  founded  on  ^ 

a  fanciful  and  unreasonable  theory.® 

2.  Of  interdiction  of  commerce. 

An  interdiction  of  commerce  with  the  port  of  destina-  ..• 

tion,  or  a  denial  of  entry  by  the  power  at  the  port,  or 
by  a  blockade,  has  been  held  not  to  be  a  loss  within  the 
policy,  by  decisions  in  England  and  in  this  country. 
The  loss  must  be  occasioned  by  a  peril,  acting  upon  the 
subject  insured  immediately,  and  not  circuitously,  and 
a  just  fear  of  capture  is  not  sufficient.**     But  there  are 


»  Simeon  r.  Bazett,  2  Maule  8f  Sclw.  94. 

^  Bazett  V.  Meyer,  5  Taunt.  Rep.  824. 

«  Francis  v.  Ocean  Ins.  Company,  6  Cowen-s  Rep.  404.  S.  C.  2  WvitdeWs 
Rep.  64. 

^  Hadkinson  v.  Robinson,  3  Bos.  Sf  Pull.  ^d.  Lubback  v.  Rowcroft, 
5  Esp.  N.  P.  Rep.  50.  Parkin  v.  Ttinno,  11  Easts  Rep.  22.  Richardson 
r.  Maine  Ins.  Company,  6  Mass.  Rep.  102.  King  v.  Delaware  Ins.  Co., 
2  Wash.  Cir.  Rep.  300.  Sinith  r.  Universal  Ins.  Company,  6  Wheaton^s 
Rep,  176. 


•  *H 
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Other  cases,  which  have  declared  that  an  interdiction  of 
commerce  with  the  port  of  destination  by  means  of  a 
blockade,  or  the  possession  of  the  port  by.  an  enemy, 
was  a  peril  within  thfe  policy.     It  is  considered  a  loss 
by  restraint  of  princes  which  could  not  be  resisted,  and 
operates  as  effectually  as  if  the  vessel  was  actually  seized- 
It  would  be  unreasonable  to  require  the  insured  to  rush 
into  danger  with  the  moral  certainty  of  loss.     There  is 
no  doubt  about  the  general  principle,  that  if  the  voyage 
be  relinquished  merely  through  fear  of  capture,  the  loss 
is  not  covered  by  the  policy.     The  apprehension  of 
capture,  or  of  any  other  peril  in  transitu  is  no  ground 
of  abandonment.     In  the  cases  in  which  a  just  fear  of 
one  of  the  perils  insured  against,  has  been  deemed 
equivalent  to  the  presence  of  vis  majors  and  sufficient  to 
charge  the  loss  upon  the  insurer,  the  danger  was  immi- 
nent, and  might  be  said  to  be  present  and  palpable,  as 
well  as  apparently  remediless  and  morally  certain.     If 
therefore  the  danger  be  so  great  as  to  amount  to 
*294     almost  a  certainty  *of  capture,   it  becomes  a 
restraint  in  contemplation  of  the  policy.* 
A  warranty  against  illicit  trade  was  introduced  into 
some  of  our  American  policies  in  1788.     It  was  intended 
to  apply  only  to  seizures  for  breaches  of  the  laws  of 
trade,  and  the  commercial  regulations  of  ports.     It  does 
not  extend  to  seizures  for  offences  against  the  law  of 
nations,  nor  to  acts  of  lawless  violence,  though  committed 
under  a  pretext  of  some  municipal  regulation ;  nor  to 
arbitrary  seizures  under  the  pretence  of  illicit  trade, 
when  in  truth  no  such  thing  existed.     It  only  applies  to 


»  1  Emerigon,  507 — 512.  Syraonds  p.  Union  Ins.  Company,  4  DaUas^ 
Rep.  417.  Schmidt  v.  Union  Ins.  Company,  1  Johns.  Rep.  249.  Craig 
V.  Union  Ins.  Company,  6  ibid.  226.  Barker  v.  Blakes,  9  East^s  Rep. 
283.  Olivera  v.  Union  Ins.  Company,  3  Wheaion^s  Rep.  183.  SaJtus 
V.  Union  Ins.  Company,  15  Johw.  Rep.  523.  Thompson  r.  Read,  12  Se/rg. 
4r  Ratolft  440.     Simonds  c.  Union  Ina.  Company,  I  Wash.  Cir.  Rep.  382. 
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protect  the  insurers  against  illicit  trade  actually  carried 
on  or  attempted.* 

3.  Of  risks  excluded  hy  the  usual  memorandum. 

To  prevent  disputes  respecting  partial  losses,  arising ' 
from  the  perishable  quality  of  the  goods  insured,  or  from 
trivial  subjects  of  difference,  it  has  been  a  general  prac^ 
tice  to  introduce  into* policies  a  stipulation,  by  way  of 
memorandum,  that  upon  certain  enumerated  articles, 
the  insurer  should  not  be  liable  for  any  partial  loss 
'whatever,  and  upon  others  for  none,  under  a  given  rate 
per  cent.  This  clause  was  first  introduced  into  the 
English  policies  about  the  year  1749.  Before  that  time 
the  insurer  was  Hable  for  every  injury,  however  small, 
that  happened  to  the  thing  insured.  In  France,  if  there 
be  no  such  express  stipulation,  the  ordinance  of  the  ^ 

marine,  and  afterwards  the  new  code,  provides  5 

that  the  insurer  *shall  not  be  liable,  if  the  partial  •296 
loss  does  not  exceed  one  per  cent,  of  the  value  of  *' 

the  article  damaged.^  * 

The  memorandum  clause  alluded  to,  usually  declares 
that  the  enumerated  articles,  and  any  other  articles  that  are 
perishable  in  their  own  nature,  shall  be  free  from  average 
under  a  given  rate,  unless  general^  or  the  ship  he  stranded.  \ 

In  consequence  of  this  exception,  all  small  partial  losses, 
however  inconsiderable,  are  to  be  borne  by  a  general 
average,  provided  they  were  incurred  in  a  case  proper 
for  such  an  average  ;  and  in  {^antillon  v.  London  Assu- 
rance Company y^  it'  was  held,  that  the  exception  amoimted 
to  a  condition^  and  that  if  the  ship  was  stranded,  the  insu- 
red was  let  in  to  prove  his  whole  partial  loss.     But  in 


^  Faudel  9.  Phoenix  Ins.  Company,  4  Serg.  Sf  RawU,  29.  Cuculu 
9.  Orleans  Ins.  Company,  18  MartifCs  Louis,  Rep.  11. 

^  3  Burr.  Rep.  1551.  Ord.  de  la  Mar.  tit.  Assurances,  art.  47.  Code  d» 
Cammercer  art.  406. 

•  Cit^d  3  Burr.  Rep.  1553. 

Vol.  m.  40 


J 
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Wihon  V.  Smith^^  that  decision  was  overruled,  and  it  was 
held  that  those  words  did  not  make  a  condition,  but  only 
an  exception;  and  that  in  the  case  of  stranding,  and  in  all 
cases  proper  for  a  general  average,  and  in  those  cases 
only,  the  memorandum  did  not  apply.  Afterwards,  in 
Mason  v.  Shirray^^  Lord  Mansfield  held  the  same  doc- 
trine^  and  in  Cocking  y.  Fraser^"^  the  principle  was  carried 
still  further,  and  received  its  due  expansion,  and  was 
clearly  and  precisely  defined.  It  was  settled  by  a  strong 
determination  of  the  court  of  K.  B.,  that  though  a  total 
loss  may  exist  in  certain  cases  when  the  voyage  is  de- 
feated, yet  in  case  of  perishable  articles  within  the 
memorandum,  the  insurer  is  secure  against  all  damage 
to  them,  whether  great  or  small,  whether  it  defeats' the 
voyage,  or  only  diminishes  the  price  of  the  goods,  unless 
the  article  be  completely  and  actually  destroyed,  so  as 
no  longer  physically  to  exist.     Considering  the  difficulty 

of  ascertaining  how  much  of  the  loss  arose  by  the 
♦296     perils  of  the  sea,  and  how  much  by  *the  perisha-' 

ble  nature  of  the  commodity,  and,  the  impositions 
to  which  insurers  would  be  liable  in  consequence  of  that 
difficulty,  the  rule  of  construction,  as  settled  in  that  case, 
is  very  salutary,  by  reason  of  its  simplicity  and  certainty. 
But  this  decision  was  shaken,  and  the  original  doctrine 
of  Lord  Ch.  J.  Ryder,  in  Cantillon  v.  London  Assurance 
Company y  revived  by  the  decision  of  the  K*  B.  in  Burnet 
V.  Kensingtony^  which  declared,  that  if  the  ship  be  strand- 
ed, it  destroyed  the  exception,  and  let  in  the  general 
words  of  the  policy.  It  was  also  shaken  by  the  obser- 
vations of  Lord  Alvanley,  in  Dyson  v.  Rowcrojl^^  and  of 
Lord  EUenborough,  in  Cologan  v.  London  Assurance  Com- 


*  3  Burr.  Rep,  1550. 

*  Park  on  Inswrance,  IGO. 

<  Park  on  Insurance^  151.    25  George  HI.     In  some  of  our  American 
policies  th«  exception  in  tlicsc  words,  or  the  ship  be  etrandedf  is  omitted. 

*  7  Term  Rep.  210. 

«  3  Bos.  5;  PtUl.  474. 
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pany^  In  our  American  courts,  the  doctrine  of  the  case  of 
CocJcijig  V.  Fraseris  the  received  law.  It  was  explicitly 
and  pointedly  recognised  as  a  sound  decision  by  the 
Supreme  Court  of  New- York,  in  Maggrath  v.  Church^ 
and  it  has  received  a  similar  sanetion  in  subsequent 
cases,  'in  that  and  in  other  courts  f  and  the  weight  of 
authority  is  in  favour  of  the  doctrine,  that  in  order  to 
charge  the  insurer,  the  memorandum  articles  must  be 
specifically  and  physically  destroyed,  and  must  not  exist 
in  specie.  It  has  been  frequently  a  vexed  point  in  the 
discussions,  whether  thq  insurer  was  holden,  if  the  me- 

♦  morandum  articles  physically  existed,  though  they  were 
absolutely  of  no  value.  The  dicta  of  some  of  the  judges, 
in  the  cases  referred  to,  are  in  favour  of  the  doctrine,  that 
an  extinguishment  of  the  memorandum  articles  in  value, 
was  equivalent  to  an  extinguishment  in  specie;  and  there 
is  much  plausible  reasoning  in  favour  of  that  expla- 
nation of  the  rule.  *Lord  EUenborough,  in  Cologan  *29  7 
V.London  Assurance  Company y  expressed  himself 
strongly  on  the  point,  and  declared  that  it  could  not  be  less 

'  a  total  loss  because  the  commodity  subsisted  in  specie,  if 
it  subsisted  only  in  the  form  of  a  nuisance.  There  was  a 
total  loss  of  the  thing,  if,  by  any  of  the  perils  insured 
against,  it  was  rendered  of  no  use  whatever,  althpugh  it 
might  not  be  entirely  annihilated.** 
If  there  be  a  total  loss  of  the  voyage  by  reason  of  ship- 
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»  5  MaiUe  8c  Selw.  447. 

»>  1  Caines'  Rep.  196. 

«  Neilson  v.  Columbia  Ins.  Co.,  3  Caines^  Rep.  108.  ^altus  r.  Ocean 
Ins.  Co.,  lA  Johns.  Rep.  138.  Marcardier  ».  Chesapeake  Ins.  Co.,  8  Crunches 
Rep.  39.     Morean  v.  United  Slates  Ins.  Co.,  1  JVheai.  Rep.  219. 

«*  hMatde  8^  Selw.  447.  Parry  v.  Aberdein,  9  Bamic.  6f^  Cress.  411.  Mr. 
Beneckesays,  that  the  prevalent  opinion  now  is,  that  if  tlie  memorandum 
articles  are,  by  sea  damage,  rendered  of  na  ralue,  there  is  a  total  loss,  though 
they  eust  in  specie.  And  yet  he  puts,  and  leaves  unanswered  the  question, 
whether,  if  a  cargo  of  fish,  valued  at  100  pounds,  be  entirely  rotten,  and 
can  be  sold  for  one  shilling,  for  manure,  is  that  deemed  of  any  value  ? 
Benecke  an  Indemnity^  379.  He  might  have  answered  in  the  negative,  for 
the  cargo  was  of  no  value  as  fish,  or  in  contemplation  of  the  contract. 
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wreck,  or  any  other  casualty,  and  there  be  no  other 
means  to  forward  the  cargo,  there  is  no  distinction  be- 
tween the  memorandum  articles  and  the  rest  of  tlie 
cargo.  The  total  loss  applies  equally  to  the  whole.* 
When  part  of  the  articles  in  the  memorandum  are  totally 
destroyed  by  the  perils  insured  against,  and  the  residue 
remain  partially  damaged,  it  has  been  a  very  unsetttled 
question,  whether  the  insured  was  entitled  to  recover  for 
the  part  so  totally  lost.  The  case  of  Davy  v.  JlfiZ- 
•298  fm'd^  is  a  strong  determination  in  favour  of  the  ♦re- 
covery. It  was  said,  that  there  was  no  case,  nor 
no  reason  to  maintain,  that  where  the  least  particle  of 
the  ihuig  insured  subsisted  in  specie,  though  the  greater 
part  was  actually  destroyed,  the  insured  should  be  pre- 
cluded from  recovering  the  value  of  that  which  was 
totally  lost.  The  language  of  some  of  the  judges, 
afterwards,  in  Cologan  v.  London  Assurance  CompaTvy^^ 
was  to  the  same  effect.  But,  in  opposition  to  that  doc- 
trine, we  have  the  case  ofHedburgh  v.  Pearson^^  in  which 
the  hogsheads  of  sugar  covered  by  the  memorandum 
were  saved,  but  the  greater  part  of  the  loaves  in  each 
hogshead  were  washed  out  and  destroyed  by  a  peril  of 
the  sea,  and  yet  it  was  held  to  be  only  an  average  loss, 
and  the  insurer  wholly  discharged.     So,  in  Chierlain  v. 


■  Manning  v.  Ncwnham,  Condy's  Marshall,  586.  Cologan  r.  London 
Assurance  Company,  5  Maule  Sf  Selto.  447.  Morean  v.  United  States  Ins. 
Co.,  1  Wheat.  Rep.219,  Maggrath  v.  Church,  1  Caines'  Rep.  214.,  and  see, 
Pkillips  on  Insurance^  vol.  i.  489.  and  vol.  ii.  330 — 348.,  where  all  the  cashes  on 
this,  equally  as  on  all  other  subjects  which  he  discusses,  are  collected  and 
stated  with  extraordinary  diligence  and  accuracy,  considering  the  compli- 
cated nature  and  infinite  variety  of  the  questions  and  decisions  that  at  this 
day  constitute  the  law  of  insurance.  The  French  code,  art.  409,  exempts 
the  insurer,  under  the  clause,  free  from  average,  for  all  partial  losses,  except 
in  cases  which  authorize  an  abandonment;  and,  in  such  cases,  the  insured  ]^ 
tlie  option  between  the  abandonment  and  the  claim  for  average  Icm. 

»•  IS  East's  Jiep.^9. 
.  <  5  MauU  Sf  Sdw.  447. 

*  7  Taunt.  Rsp,  154. 
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CoL  Insurarice  Company,^  part  of  the  memorandum  arti- 
cles (and  which  were  distinct  kinds  of  provisions,  and 
specifically  enumerated  in  the  policy)  were  lost  by  ship- 
wreck, and  the  insured  was  not  allowed  to  recover,  on 
the  ground  that  the  insurance  was  upon  so  much  cargo 
as  an  integral  subject,  and  the  insurer  was  not  liable  for 
any  particular  item,  though  it  was  totally  lost.  The 
court  referred  to  several  decisions  in  the  French  tribu- 
nals, as  reported  by  Emcrigon,^  and  to  the  doctrine  of 
that  writer,  by  which  it  appears,  that  in  France,  under 
the  clause  free  of  average,  the  insurer  is  not  holden, 
though  part  of  the  subject  insured  be  totally  destroyed. 
The  principle  is,  that  the  parties  have  a  right  to  make 
their  own  contracts,  and  if  the  contract  be  lawful,  it  be- 
comes a  law  to  the  court,  and  it  would  introduce  uncer- 
tainty and  confusion  to  undertake  to  modify  the  contract 
(as  they  do  in  Italy,  under  this  very  clause*^)  upon 
assumed  'principles  of  equity.  The  cases  of  Biays  v. 
The  Chesapeake  Insurance  Company^  Moreanv*  The 
^United  States  Insurance  Company^  and  of  Hum-  ♦299 
phrey  v.  Tlie  Union  Insurance  Company^  have 
established  the  same  rule,  that  the  underwriter  pays 
nothing  if  the  loss  of  the  memorandum  articles  be  partial, 
and  not  total ;  and  it  is  partial  only  when  part  of  the 
cargo  arrives  in  safety,  however  deteriorated  in  value,  ^ 

though  another  part  of  the  cargo  had  been  wholly  de-  -^ 

stroyed  by  disasters  on  the  voyage.  This  may  now  be 
considered  as  the  settled  law  of  this  country  on  the 
subject.® 


*  7  Johns.  Rep.  hSl^l. 

^  1  Emerigony  662—670. 

«  Targttf  ch.  52.  not.  18.     Casarcgis,  Disc.  47.  n.  10. 

*  7  Cranch,  415.    1  Wheat.  Rep.  219. 227.  n^e.    3  Mason,  429. 

*  Wadsworth  v.  Pacific  Ins.  Co.,  4  WendeUy  33.  la  that  case  it  was  deci- 
ded, that  the  underwriter  was  not  answerable  for  a  partial  loss  on  memo- 
randum articles,  except  for  general  average,  unless  there  be  a  total  loss  of 
tks  whole  of  the  particular  species,  whether  the  particular  article  be  shipped 


> 
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The  French  law  positively  requires,  that  goods,  sub- 
ject by  their  nature  to  particular  detriment  or  diminution, 
be  specified  in  the  policy ;  otherwise,  the  insurer  is  not 
liable  for  the  losses  which  may  happen  to  those  articles, 
unless  the  insured  was  ignorant  of  the  nature  of  the  cargo 
at  the  time  the  contract  was  made.*  This  is  a  valuable 
rule,  calculated  to  guard  against  dispute  and  imposition. 

4.  Of  tJie  iLsvul  perils  covered  by  the  policy* 
It  will  not  be  necessary,  nor  will  this  course  of  instruc- 
tion permit  me  to  do  more,  than  take  notice  of  a  few  of 
the  prominent  perils  which  accompany  the  voyage,  and 
surround  it  with  danger.  The  general  and  sweeping 
clause  in  the  policy  which  follows  the  list  of  enumerated 
perils,  "  and  of  all  other  perils,  losses,  and  misfortunes  to 
the  hurt  detriment  or  damage  of  the  goods,  ship,  &c.'* 
cover  other  cases  of  marine  damage  of  the  like  kind  with 
those  specially  enumerated,  and  occasioned  by  similar 
causes.^ 

The  ignorance  or  inattention  of  the  master  or  mariners, 
is  not  one  of  the  perils  of  the  sea.^  Those  words 
•300  apply  to  all  *those  natural  perils  and  operations  of 
the  elements  which  occur  without  the  intervention 
of  human  agency,  and  which  the  prudence  of  man  could 
not  foresee,  nor  his  strength  resist.  Quodfato  contingit, 
et  cuivis  patrifamilias^  quamvis  diligentissimo  possit  contingcre. 
The  imprudence,  or  want  of  skill  in  the  master,  may 


in  bulk,  or  in  separate  boxes  or  packages.  So,  in  Brooke  v.  Louisiana  Ins. 
Co.,  17  MartiUj  530.,  where  the  insurance  was  of  a  cargo  of  mules  as 
memorandum  articles,  it  was  held,  tJiat  there  must  be  a  physical  total  loss 
of  the  whole  number  insured,  to  authorize  a  recovery.  See,  16  Martiatf 
640. 681.,  discussions  on  the  same  case. 

•  Ord,  de  la  Mar.  tit.  Des^Asa,  art.  31.     Code  de  Commercef  art.  355. 
b  Cullen  V,  Butler,  5  Mault  &>  Sdw.  461. 

•  Pothiefj  h.  t.  No.  64.  Gregson  v.  Gilbert,  Park  on  Insuranct,  83.    Lodo- 
wick  V.  Ohio  Ins.  Company,  5  Hammond^  435. 
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have  been  unforseen,  but  it  is  not  a  fortuitous  event.* 
The  insurer  undertakes  only  to  indemnify  against  extra- 
ordinary perils  of  the  sea,  and  not  against  those  ordinary 
ones  to  which  every  ship  must  inevitably  be  exposed ; 
but  it  is  often  difficult  to  discriminate  between  damage 
ocqasioned  by  the  ordinary  service  of  the  voyage,  and 
which  falls  upon  the  owner,  and  by  a  peril  of  the  sea  for 
which  the  insurer  is  responsible.  Damages  resulting 
from  the  ordinary  employment  of  the  ship,  or  the  inherent 
infirmity  of  the  article,  as  the  loss  of  an  anchor  by  the 
friction  of  the  rocks,  or  the  wear  and  tear  of  the  equip- 
meiit  of  the  ship,  or  her  destruction  by  worms,  or  the 
diminution  of  liquids  by  the  ordinary  leakage  to  which 
they  are  naturally  subject,  or  hemp  taking  fire  in  a  state 
of  effervescence,  may  be  mentioned  as  instances  of  losses 
which  are  not  within  the  policy,  because  they  are  not 


*•  In  Straecha,  Glossa.  22.  casus  fortttUus  is  defined  to  be  acddejis,  quod  per 
custodianiy  curam  et  diligentiain  mentis  kumarue  ecitari  non  potest.  Santemar 
de  Ass.  pars  3.  n.  65.,  adds,  ubidiligentissimus  pracavisset,  et  providisset  non 
didtur.  proprie  casus  fortuitus.  In  Andrews  v.  Essex  Marine  Ins.  Co.,  3> 
Mason^s  Rep.  26.,  and  in  the  case  of  Cammann  v.  N.  Y.  National  Ins.  Co.^ 
tried  in  the  Superior  Court  in  New- York,  in  December,  1834,  it  was  held 
to  be  an  unsettled  question,  whether  a  loss  proceeding  from  the  negligence 
of  the  captain,  would  afi*ect  the  policy  as  fully  as  fraud,  and  the 
proper  rule  was  suggested  by  Oakley,  J.,  to  be,  that  the  neglect  of  the  cap^ 
tain  to  use  those  precautions  against  damage,  which  a  prudent  man  would 
have  used  under  like  circumstances y  would  be  a  case  of  gross  negligence 
within  the  meaning  of  the  law.  In  the  case  of  Bolton  v.  American  Ins, 
Co.,  tried  in  the  Superior  Court  of  New- York  before  Ch.  J.  Jones,  (Novem- 
ber, 1835,)  it  was  held,  that  the  underwriters  were  liable  for  a  loss  arising,  not 
from  negligence  merely,  l?ut  from  gross  negligence  by  the  master.  But  it 
is  very  difficult  to  draw  the  line  of  distinction  between  the  cases  where  gross 
negligence  ends  and  ordinary  negligence  begins,  or  to  distinguish  between 
pure  accident,  and  accident  from  negligence.  The  Courts  seem  to  be 
approximating  in  effect  to  the  French  meaning  of  barratry,  for  they  hold, 
that  in  a  case  not  amounting  to  barratry  within  the  meaning  of  the  English 
law,  if  the  proximate  cause  of  the  loss  be  a  peril  enumerated,  the  insurer 
is  liable,  though  the  remote  cause  of  that  loss  was  the  negligence  of  the 
master  or  crew.  Shore  v.  Bentall,  7  Bamio.  Sf  Cress.  798.  note.  Busk  v. 
Royal  Exchange  Ass.  Company,  3  Bamw.  Sc  Aid.  73.  Buhop  v.  Pentland, 
7  Bamw.  6f  Cress.  219.  Patapso  Ins.  Co.  v.  Coulter,  ^  Peters*  S.  C.  Rep.  322. 
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losses  attributable  to  a  cas  fortuity  It  has  even  been  a 
vexed  question,  whether  damage  done  to  a  ship  by  rats, 
was  among  the  casualties  comprehended  under  perils  of 
the  sea,  and  the  authorities  are  much  divided  on  the  ques- 
tion. The  better  opinion  would,  however,  seem 
•301  to  be,  that  the  insurer  'is  not  liable  for  this  sort 
of  damage,  because  it  arises  from  the  negligence 
of  the  common  carrier,  and  it  may  be  prevented  by  due 
care,  and  is  within  the  control  of  human  prudence  and 
sagacity.**. 

When  a  missing  vessel  shall  be  presumed  to  have 
perished  by  a  peril  of  the  sea,  depends  upon  circum- 
stances, and  there'is  no  precise  time  fixed  by  the  English 
law.*^  In  the  French  law,  a  vessel  not  heard  from  is 
presumed  to  be  lost  after  the  expiration  of  one  year  in 
ordinary  voyages,  and  of  two  years  in  long  ones.**  The 
ordinances  of  foreign  states  have  been  very  arbitrary  on 
this  point.  Thus,  by  the  ordinance  of  Hamburg,  a  ship 
was  presumed  to  be  lost,  if  bound  to  any  place  in  Europe, 


»  Valin,  torn.  ii.  81.  Pothier,  des  Ass.  No.  66.  1  Emcrigon,  390.  Rhol 
V.  Parr,  1  Esp.  N.  P.  Rep.  444.  Martin  r.  Salem  Marine  Insurance  Com- 
pany, 2  M(iss.  Rep.  420.  Boyd  v.  Dubois,  3  Campb.  N.  P.  Rep.  133.  Mr. 
PhiUipSf  hi  his  Treatise  on  Insurance,  vol.  i.  252.,  very  properly  adds,  lliat  • 
if  the  injury  to  the  ship  by  worms  arose  from  the  loss,  by  a  sea  peril,  of  the 
protection  of  the  copper  sheathing,  tlic  insurer  may  reasonably  be  charged. 

«>  Dale  V.  Hall,  1  IVils.  Rep.  281.  Hunter  v.  Potts,  4  Campb.  N.  P.  Rep, 
203. .  Aymar  r.  Astor,  6  Cowcn's  Rep.  266.  RoccuSf  de  Ass.  n.  49.  CleiraCf 
surle  Guidon,  ch.  5.  art.  8.,  and  Emerigon,  tom.  i.  377, 378.,  who  cites  the  Dig. 
19.  2. 13.  6.,  and  Casaregis,  Straccha,  Santerna,  Kuricke,  and  Targa,  may 
all  be  considered  as  maintaining  the  principle,  that  the  owner,  and  not  the 
insurer,  is  holden  for  an  injury  by  rats ;  and  the  only  case  that  I  have  met 
with  directly  to  the  contrary,  is  Garrigues  v.  Coxe,  1  Binn.  Rep.  592.  The 
opinion  of  Santerna,  De  Ass.  pa^s  4.  n.  31,  32.,  is  not  consistent  witli  his 
own  principles;  for,  while  he  admits  that  an  injury  by  rata  cannot  properly 
come  under  the  name  of  casus  fortuitus ;  magis  est  impromsus  poveniens  ex 
alterius  culpa,  quam  fortuitus,  he  still  concludes  it  to  be  a  peril  generally  and 
absolutely  assumed,  when  not  controlled  by  usage. 

c  Green  v.  Brown,  Str.  Rep.  1199.  Brown  v.  Neilson,  1  Caines'  Rep.  525. 
Gordon  r.  Bowne,  2  Johns.  Rep.  150.  Houstman  v.  Thornton,  1  HoWs  N. 
P.  Rep.  242. 

^  Code  dc  Commerce,  art.  375. 
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and  not  heard  from  in  three  months,  and  by  the  Recopi- 
lacion  de9  Loyes  de  Indias,  in  Spain,  if  not  heard  from 
within  a  year  and  a  half.*  In  the  case  of  missing  vessels, 
the  loss  is  presmned  to  have  happened  immediately 
after  the  date  of  the  last  news ;  so  that  if  an  insurance 
be  for  three  months,  and  the  vessel  not  being  heard  from, 
a  further  insurance  i&  made  for  a  year,  and  the 
vessel  *is  never  heard  from,  in  that  case  the  first  •302 
insurer  pays  the  loss.^  ^ 

What  degree  of  peril  changes  it  from  an  ordinary  to 
an  extraordinary  character,  so  as  to  bring  it  within  the 
stipulation  of  indemnity,  is  frequently  a  perplexing  ques- 
tion, to  t)e  determined  by  the  circumstances .  of  the 
particular  case.  And  to  prevent  uncertainty  and  dispute, 
it  is  a  settled  rule,  that  the  peril,  whatever  it  may  be,  upon 
which  the  policy  attaches,  must  be  the  proximate,  and 
not  the  remote  cause  of  the  loss.  Causa  proxima  rum  remota 
spectaturJ^  If  a  ship  be  driven  ashore  by  the  wind,  and  in 
that  situation  be  captyred  by  an  enemy,  the  loss  is  to  be 
imputed  to  the  capture,  and  not  to  the  stranding.**  When 
a  partial  loss  is  followed  by  a  total  loss,  the  former  may 
be  considered  as  merged  in  the  latter.  The  courts  are 
not  to  be  seeking  about  for  odds  and  ends  of  previous 
partial  losses,  when  there  is  an  overwhelming  cause  of 
loss  which  swallows  up  the  whole  subject  matter.®  So, 
on  the  other  hand,  if  the  first  loss  be  distinct  and  total. 


•  1  Magm9,  89,  90. 

»»  Boulay  Paly,  torn.  iv.  246. 

<■  Walker  cMaitland,  5  Bamw.  Sf  Aid.  171.  It  is  upon  the  principle 
mentioned  in  tJie  text,  tliat  the  insurer  on  goods  is  not  liable  when  they  are 
sold  by  the  captain  of  a  ship,  to  defray  the  expense  of  repairs,  rendered 
necessary  by  a  tempest.  Powell  r.  Gudgeon,  5  MauU  Sf  Seko.  431.  Sarguy 
V.  Hobson,  4  Bingham j  131. 

.  *>  Green  v.  Elmslie,  Peake's  N.  P.  Rep.  212.  In  De  Hahn  v.  Cobbett,  2 
BinghHTtij  205.,  a  ship  was  stranded,  and  in  that  condition  captured,  and  the 
proxima  causa  was  held,  in  that  case,  to  be  the  shipwreck  and  not  the 
capture,  as  the  former  was  a  total  loss. 

•  Livie  V.  Jansen,  12  East's  Rep.  648. 

Vol.  ni.  41 
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and  be  followed  by  abandonment,  the  rights  of  the  parties 
are  fixed,  and  the  courts  are  not  to  cast  their  eyes  for- 
ward to  see  what  further  perils  awaited  the  property.* 
By  the  rule  and  practice  in  these  United  States,  the 
wages  and  provisions  of  the  crew  during  the  necessary 
detention  of  the  vessel  for  repairs  requisite  in  the  course 
of  the  voyage,  by  reason  of  perils  insured  against,  are 

considered  as  included  in  the  perils  of  the  sea, 
*303    s^d  made  chargeable  upon  *the  insurer;^  and  we 

have  already  seen*^  how  far  wages  and  provisions 
constitute  an  item  of  general  average  in  the  cases  of 
capture,  embargo,  or  detention.  But  I  cannot  undertake 
to  specify  'more  particularly  the  various  kinds  of  losses 
which  are  deemed  to  be  covered  by  the  general  stipula- 
tion to  indemnify  against  perils  of  the  sea.  Many  subtle 
distinctions  have  been  raised  and  discussed  in  the  books, 
on  this  point,  and  several  of  them  have  been  stated  or 
referred  to  by  Mr.  Phillipfe.** 

The  enumerated  perils  of  the  sea,  pirates,  ravers,  thievesy 
include  the  wrongful  and  violent  acts  of  individuals, 
whether  in  the  open  character  of  felons,  or  in  the  cha- 
racter of  a  mob,  or  as  a  mutinous  crew,  or  as  plunderers 
of  shipwrecked  goods  on  shore.®  The  theft  that  is  insured 
against  by  name,  means  that  which  is  accompanied  by 
violence,  (latrocinium,)  and  not  simple  theft :  furtum  nan 


•  Schieffelin  v.  N.  Y.  Ins.  Company,  9  Johns.  Rep.  27. 

*>  Walden  v.  Le  Roy,  2  Cables^  Rep.  263.     Barker  v.  Phenix  Ins.  Co.,  8 
Johns*  Rep.  307.     Padelford  v.  Boardman,  4  Mass.  Rep,  548. 

*  Supra,  p.  236. 

«»  See,  FhiUips'  Treatise  on  Insurance,  vol.  i.  224—300.  vol.  ii.  179—204. 
Pirates  J  rovers,  thieves,  are  perils  expressly  mentioned  in  tlie  policy ;  but  in 
the  early  history  of  insurance,  it  was  quite  a  vexed  question,  whether  they 
were  included  among  the  general  perils  of  the  sea ;  and  Santema,'and  after 
him  Straccha,  have  noticed  the  discussions,  and  compiled  learning,  on  the 
point.  It  was  conceded,  that  piracy  was  a  casusfortuitus  of  the  sea,  but  not 
theft.  SatUema,  De  Ass.  and  Spons.  pars  3.  n. 61 — 65.  Straccha,  Glossa.72. 
passim. 

«  Nesbit  V.  Lushington,  4  Term  Rep.  783.     Brown  r.  Smith,  1  Dotr'j  Rep. 
349.     Bondrett  v.  Hentigg,  1  HoWs  N.  P.  Rep.  149. 
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est  casus  fortidtus^  But  the  stipulation  of  indemnity 
against  takings  at  sea,  arrests,  restrabits  and  detai?imefUs  of 
all  kings,  p?'i?ices,  and  people,  refers  only  to  the  acts  of 
government  for  government  purposes,  whether  right  or 
wrong.  An  arrest  in  the  domestic  port,  after  the  voyage 
commenced,  justifies  an  abandonment ;  but  if 
-made  before  the  risk  commenced,  the  contract  *is  •304 
discharged.**  An  arrest  by  the  admiralty  process^ 
at  the  instance  of  an  individual,  on  a  private  claim,  is 
not  a  case  within  the  policy,  and  it  is  to  be  presumed 
the  Court  of  Admiralty  would  indemnify  the  owner  or 
insured  in  the  award  of  costs  and  charges  against  the 
unjust  prosecutor.*^  It  is  a  very  ancient  rule,  that  the 
insurer  does  not  run  the  risk  of  obstructions  occasioned 
by  the  debts  or  misconduct  of  the  assured.**  Un^er  the 
.  insurance  against  fire,  it  is  held,  that  if  the  ship  be  burnt 
under  justifiable  circumstances,  to  prevent  capture,  or 
from  an  apprehension  of  a  contagious  disease,  the  insurer 
is  liable.*  If  sails  and  rigging,  put  on  shore  while  the 
vessel  is  repairing  at  a  foreign  port,  be  burnt,  they  are 
covered  by  the  policy.^  It  has  likewise  been  held,  after 
a  very  learned  discussion,  that  the  insurer  is  answerable 
for  a  loss  by  fire  occasioned  by  the  negligence  of  the 
master,  and  mariners.^  This  decision  is  subsequent  to 
that  of  Grim  v.  Phcenix  Insurance  Company,^  in  which  it 
was  held,  after  a  discussion  equally  searching  and 
elaborate,  that  a  loss  by  fire  arising  from  carelessness, 
was  not  covered  by  the  insurance.     The  French  law 


•  Boulay  Paty^  torn.  iv.  35. 

»»  Boulay  Paty,  torn.  iv.  238. 

*  Nesbit  c.  Lushington,  vb.  sup.     Ord.of  Ilamhurg,  2  Magens,  218. 

*  Le  Guidon,  ch.  2.  sec.  7. 

•  PothicTj  h.  t.  n.  53.     Targa,  ch.  5()-     E}nerigon,  torn.  i.  434.     Gordon 
V.  Rimini ngion,  1  Campb.  N.  P.  Pep.  123. 

^  Pelly  V.  Royal  Exchange  Assurance  Company,  1  Burr,  Pep.  341. 
s  Busit  V.  Royal  Exchange  Assurance  Company,  2  Bamw.  Sf  Aid.  73. 
Walker  ».  Maitland,  5  ibid.  171. 
^  IZJokiu.  Rep.  451. 
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coincides  with  the  English  decision.*  Every  species  of 
capture^  whether  lawful  or  unlawful,  and  whether  by 
friends  or  enemies,  is  also  a  loss  within  the  policy. 
Barratry  is  a  peril  specially  insured  against,  and  Lord 

Mansfield  thought  it  very  strange,  that  the  under- 
♦305     writer  should  undertake  *to  indemnify  against  the 

misconduct  of  the  master,  who  is  the  a^ent  of  the 
insured,  and  subject  to  his  control.*^  It  means  fraudulent 
conduct  on  the  part  of  the  master,  in  his  character  of 
master,  or  of.the  mariners,  to  the  injury  of  the  owner, 
and  without  his  consent,  and  it  includes  every  breach  of 
trust  committed  with  dishonest  views.  Barratry  is  used 
by  the  French  writers  in  its  larger  sense,  as  comprehend- 
ing negligence,  as  well  as  wilful  misconduct  f  therefore, 
no  illustration  can  be  safely  drawn  from  the  French 
authorities,  when  the  term  is  used  as  in  the  English  and 
American  law,  in  a  more  limited  sense,  and  applicable 
only  to  the  wilful  misconduct  of  the  master  or  mariners. 
To  trade  with  an  enemy  without  leave  of  the  owner, 
though  it  be  intended  for  his  benefit,  or  for  a  neutral  to 
resist  search,  though  his  motive  be  to  serve  the  owner, 
or  for  a  letter  of  marque  to  cruise,  and  take  ,a  prize, 
though  done  for  the  benefit  of  the  owner,  if  the  ship  be 
lost  by  reason  of  the  acts,  are  all  of  diem  acts  of  barratry. 


*  Bovlay  Patyj  torn.  iv.  23.  In  Patapsco  Insurance  Company  v.  Coulter, 
3  Peters^  U.  S.  Rep.  222.,  the  decision  was  according  to  the  English  rule, 
that  where  the  policy  covers  the  risk  of  barratry,  and  fire  is  the  proximate 
cause  of  the  loss,  the  insurer  is  liable,  and  tlie  defence  that  negligence  was 
the  remote  cause,  is  inadmissible.  The  weight  of  authority  is  tlierefore 
decidedly  against  the  New- York  decision. 

*  We  are  told  by  RoccuSt  De  Ass.  n.  89.,  that  barratry  is  expressly 
excepted  in  the  policies  at  Naples.  So,  by  tlie  ordinance  .of  Philip  II. 
for  Antwerp,  and  by  the  usage  at  Rotterdam  and  Cadiz,  barratry  in  the 
captain  or  mariners  was  not  insurable.  On  the  other  hand,  at  Hamburg, 
and  Genoa,  and  Bilboa,  it  might  be  insured  against.  Emerigon,  Des  Ass. 
torn.  i.  366,  367.  Ord.  de  BUboa,  ch.  22.  n.  19.  tn  some  of  our  American 
policies,  the  risk  from  barratry  is  qualified  :  it  is,  "  Barralr}-  of  the  master, 
(unless  the  assurfd  be  owner  of  the  vessel,)  and  mariners."' 

«  Pardessui,  Cours  dc  Droit  Com.  torn.  iii.  n.  772. 
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So,  sailing  out  of  port  in  violation  of  an  embargo,  or 
without  paying  the  port  duties,  or  to  go  out  of  the 
regular  course  upon  a  smuggling  expedition,  or  to  be 
engaged  in  smuggling  against  the  consent  of  the  owner, 
are  all  of  them  acts  of  barratry,  equally  with  more 
palpable  and  direct  acts  of  violence  and  fraud,  for  they 
are  wilful  breaches  of  duty  by  the  master,  in  his  character 
of  master,  to  the  injury  of  the  owner^*     It  makes 
no  difference  in  the  reason  of  the  thing,  *whether     *306 
the  injury  the  owner  suffers  be  owing  to  an  act  of 
the  master,  induced  by  motives  of  advantage  to  himself, 
or  of  malice  to  the  owner,  or  a  disregard  to  those  laws 
which  it  was  the  master's  duty  to  obey,  and  which  the 
owner  relied  upon  him  to  observe.     It  is,  in  either  case, 
equally  barratry.     If  the  ship  be  barratrously  taken  out 
of  her  course,  that  act  takes  the  whole  property  from 
the  possession  of  the  insured,  and  produces  a  total  loss.** 
But  it  is  requisite  that  the  loss  resulting  from  the  barratiy 
must  actually  happen  during  the  continuance  of  the 
•  voyage ;  and  if  the  ship  be  not  seized  for  a  smuggling 
act  until  she  has  been  moored  twenty  hours  in  safety  at 
the  port  of  destination,  the  insurer  is  discharged.^ 

We  have  seen  that  it  is  a  vexed  question,  rendered 
the  more  perplexing  by  well  balanced  decisions,  and  in 
direct  opposition  to  each  other,  whether  a  loss  by  fire 
proceeding  from  negligence,  be  covered  by  a  policy 


*  Stamma  v.  Brown,  Str.  Rep.  1173.  Kniglit  r.  Cambridge,  as  citpd  by 
Lord  Mansfield,  m  Coicp.  Rep.  153.,  and  by  Lord  Ellenborough,  in  8  East's 
Rep.  135,  136.  Vallejo  r.  Wheeler,  Cowp.  Rep.  143.  Robertson  ».  Ewer, 
1  Term  Rep.  127.  Havelock  v.  Hancill,  3  Term  Rep.  277.  Moss  v.  BjTom, 
6  Term  Rep.  379.  Phyn  v.  Royal  Exchange  Assurance  Company,  7  Term 
Rep.  505.  Earll  v.  Rowcroft,  8  East's  Rep.  126.  Hood  v.  Ncsbit,  2  Dallas* 
Rep.  137.  Kendricke  v.  Delafield,  2  Cairns'  Rep.  67.  Brown  v.  Union 
Ins.  Company,  5  Day's  Rep.  1.  (Jook  v.  Commercial  Ins.  Company, 
\.\  Johns.  Rep.  40.  Grim  v.^Phoeni.x  Ins.  Company,  13  Johns.  Rep.  451. 
Wilcocks  V.  Union  Ins.  Company,  2  Binn.  Rep.  574.  Millaudon  v.  New- 
Orleans  Ins.  Company,  11  Martinis  Louis.  Rep.  602. 

*•  Dixon  V.  Reid,  5  Bamw.  ^  Aid.  5J>7. 

«  Lockyer  v.  Oflicy,  1  Term  Rep.  252. 
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insuring  against  fire.  It  is  equally  doubtful,  whether 
a  loss  by  any  other  peril  in  the  policy,  operating  imme- 
diately and  proximately  upon  the  property,  be  chargeable 
upon  the  insurer,  when  the  remote  cause  of  that  losrs  was 
the  negligence  or  misconduci  of  the  master  and  mariners, 
not  amounting  to  barratiy.  Among  a  number  of  cases 
that  bear  upon  the  question,  the  case  of  Clcvelaiid  v. 
Union  Insurance  Company ^^  may  be  selected  as  a  strong 
decision  in  favour  of  the  insurer ;  and  the  more  recent 

case  of  Walker  v.  Maitland,^  as  one  equally  strong 
•307     against  *him,  on  that  very  point.     The  doctrine 

in  the  last  decision  seems  to  be  gaining  ground 
as  the  prevalent  and  better  opinion.*^ 

II.  Of  the  voyage  in  relation  to  the  policy. 

\1,)   When  the  policy  attaches,  and  terminates. 

The  commencement  and  end  of  the  risk,  depend  upon 
the  words  of  the  policy.  The  insurer  may  take,  and 
modify,  what  risk  he  pleases.  The  policy  may  be  on  a 
voyage  out,  or  on  a  voyage  in,  or  on  the  whole  complex  , 
voyage  out  and  in;  or  it  may  be  for  part  of  the  route,  or 
for  a  limited  time,  or  from  port  to  port,  in  an  intermediate 
stage  of  the  voyage.  If  insurance  on  a  ship  he  from  such 
a  place,  the  risk  does  not  commence  until  the  vessel 
breaks  ground.  IS  at  and^from,  it  then  includes  all  the 
time  the  ship  is  in  port  after  the  pohcy  is  subscribed,  if 
the  ship  be  at  home ;  and  if  abroad,  it  commences,  ac- 
cording to  a  decision  in  Pennsylvania,  only  fr9m  the 
time  she  has  been  safely  moored  twentj^-four  hoiu-s  after 
ber  arrival.**     But  if  a  ship  be  expected  to  arrive  at  a 


•  8  Mass,  lirp.  303. 

*»  5  Bamu).  fif  Aid.  171.     See  supra,  p.  300.  note. 

«  Vide  supra,  p.  300.  note.  PkUlips  mi  Insurance,  vol.  ii.  181 — 192., 
contains  a  view  of-thue  modern  cases  on  the  point. 

•*  Garrigurs  v.  Coxc,  1  Binn.  Rep.  592.  In  Pittasrew  v.  Pringle,  3  Bamtc. 
df  AdoJph,  ^14.,  the  general  principle  was  admitted  to  be,  that  if  a  ship  quits 
her  moorings  and  removes,  though  only  to  a  short  distance,  being  perfectly 
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foreign  port,  and  be  insured  at  aiid  from  that  place^  or 
from  her  atrival  there,  other  cases  say,  the  risk 
attaches  from  her  *first  arrival.*^     The  risk  is     'SOS 


ready  to  proceed  on  her  voyage,  it  is  a  sailing  on  the  voyage^  though  she  be 
detained  by  some  subsequent  occurrence.  It  is  otherwise  if  she  be  not  in 
a  condition  for  the  voyage,  when  she  quits  her  moorings  and  hoists  sail.  In 
Treadwell  v.  Union  Ins.  Co.,  6  Coweri's  Rep.  270.,  the  court  said,  that'a 
policy  at  and  from  North  Carolina  to  New-York^  did  not  attach,  at  least  as  to 
seaworthiness,  until  the  vessel  had  passed  the  boundary  line  of  the  statCy 
though  the  voyage  had  commenced  when  the  vessel  sailed  with  the  cargo 
from  Pcrquimions'  river,  at  or  near  the  town  of  Hertford,  in  that  state. 
That  was  giving  too  narrow  a  construction  to  the  words  at  and  from  ;  for 
though  it  has  been  justly  held,  that  the  warranty  of  seaworthiness  has  not 
the  same  extended  application  in  as  out  of  port,  while  the  vessel  is  disman- 
tled, and  undergoing  necessary  repairs,  (Smith  v.  Surridge,  4  Esp.  N.  P. 
Rep.  25.,)  yet,  to  every  reasonable  extent,  such  a  policy  covers  the  risk  of  the 
vessel  while  within  port,  or  within  the  line  of  the  state. 

■  Mottcaux  V.  London  Assurance  Company,  1  Atk.  Rep,  548.  Condy's 
MarshaUf  261.  2  Caines'  Cases  in  Error y  172.  In  Parmeter  r.  Cousins,  2 
Camipb.  N.  P.  Rep.  235.,  the  ship  was  insured  at  and  from  St.  Michael  to 
England,  and  the  ship  arriving  there  in  distress,  was  blown  out  to  sea  and 
destroyed,  after  lying  at  anchor  above  twenty-four  hours,  and  Lord  Ellen- 
borough  ruled,  that  tlic  insurer  was  not  liable,  because  the  vessel  had  not 
once  been  at  the  place  in  good  safety,  and  the  policy  on  the  homeward 
voyage  had  not  attached.  It  is  surprising,  that  the  construction  of  the 
policy  at  and  from  should  still  remain  to  be  settled.  The  words  ought 
long  since  to  have  been  defined  and  fixed  with  mathematical  precision. 

'  Lord  Hardwicke  says,  the  policy  attaches  from  the  first  arrwal.  Ch.  J. 
Tilghman  says,  it  attaches  as  soon  as  the  vessel  has  been  safely  moored 
twenty  four  Hours.  Lord  Ellenborough  requires  the  vessel  to  be  at  the  place 
in  good  safety,  whether  the  loss  takes  place  witjiin,  or  not  until  above 
twenty -four  hours  after  she  has  arrived  and  anchored.  Mr.  Justice  Porter, 
in  Zacharie  v.  Orleans  Ins.  Co.,  5  Martin  N.  S.  637.^  required  the  same  an- 
chorage for  twenty-four  hours  in  good  safety.  In  Williamson  r.  Innes,'  8 
Bingham^  79.  note,  it  was  held,  that  on  a  homeward  policy  on  freight  at  and 

from  A.  it  attaches  when  the  ship  was  in  a  condition  to  begin  to  take  in  her 
cargo.  There  are  excepted  cases  in  which  the  risk  in  a  policy  at  and  from 
will  not  attach  until  the  time  of  sailing,  as  where  the  ship  is  not  finished,  or 
is  undergoing  repairs,  or  where  there  is  a  particular  usage  to  that  effect. 
The  general  rule  is  that  in  policies  at  and  from  a  given  place,  the  risk 
attaches  while  the  vessel  is  at  the  place.  Palmer  r,  Marshall,  8  Bing.  79,, 
and  in  Taylor  v.  Lowell,  3  Mass.  Rep.  331.,  and  which  was  confirmed  in 
Merchants'  Ins.  Co.  v.  Clapp,  11  Pick.  56.,  it  was  held  that  in  an  insurance 
on  cargo  and  freight  at  and  from  a  foreign  port,  the  policy  attaches  though 
the  vessel  while  in  port  with  the  cargo  on  boai'd,  may  need  repairs  to  enable 
her  to  undertake  the  voyage.  There  is  much  nicety  and  difficulty  in  settling 
precisely  when  the  policy  attaches  so  as  to  charge  the  insurer,  or  when 
the  voyage  insured  is,  under  the  circumstances,  to  h%  considered  as  discon- 
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usually  made  to  continue  until  the  vessel  has  been 
anchored  for  twenty-four  hours  in  safety,  and  no 
longer  ;  and  the  rule  has  been  applied,  though  the  loss 
proceeded  from  a  cause,  or  death  wound,  existing  before 
the  ship'%arrival.*  But  the  risk  continues  during  qua- 
rantine, though  after  the  twenty-four  hours.** 

If  the  policy  be  to  a  country  generally,  as  to  Jamaicaj 
the  risk  ends  at  the  first  port  made  for  the  purpose  of 
unloading,  after  the  vessel  has  been  moored  there  in  safety 
for  twenty-four  hours.*^  But  in  France,  where  insuran- 
ces are  generally  to  the  French  West  Lidia  Islands^  tlie 
ship  continues  until  the  cargo  is  discharged  at 
•309  the  last  place  of*destination.**  If  the  policy  con- 
tains a  Uberty  to  toiich,  stay,  and  trade,  or  to  touch 
and  stay,  or  if  there  be  a  known  usage  of  trade,  the  risk 
will  be  prolonged  according  to  that  usage,  or  the  terms 
of  the  policy,  and  intermediate  voyages  may  be  covered 
by  the  insurance.® 

The  risk  upon  the  cargo  is  subject  to  much  modifica- 
tion by  the  agreement  of  the  parties,  but  it  usually  com- 
mences from  the  loading  thereof  aboard  the  ship.  By 
the  French  law,  the  policy  covers  the  goods  while  on  the 
passage  in  lighters  from  the  wharf  to  the  ship,  in  the 
harbour  where  she  is  anchored,  though  not  if  the  goods 


tinued  or  abandoned.  The  case  of  Taskerr.  Cunnngham,  1  B/i^A.  87.,  which 
floated  through  several  courts  in  Scotland,  and  was  finally  disposed  of  in 
the  British  House  of  Lords,  is  a  sample  of  much  subtlety  in  discrimination. 

*  Lockyer  v.  Offley,  1  7en/i  Rtp.  252.  Meretony  v.  Dunlope,  cited  ui 
ibid.  260.  In  Peters  v.  Pha?nix  Insurance  Co.,  3  Serg.  Sf  Ratchf  25.,  tlic 
court  overruled  this  case  of  Meretony  ».  Dunlope,  .and  held,  that  where  a 
vessel  received  her  death  wound  during  the  voyage,  or  suflered  damage 
above  50  per  cent.,  she  might  be  abandoned,  though  she  had  been  moored 
twenty-four  hours  in  safety  in  the  port  of  destination,  and  tliat  it  was  of  no 
moment  at  what  time  the  loss  was  ascertained,  if  it  occurred  during  the 
voyage. 

*»  Waples  V.  Eames,  Str,  Rep.  1248. 

«  Leigh  ».  Mather,  1  Esp.  N.  P.  Rep.  412. 

*  2  EmerigoH,  72. 

«  Salvador  r.  Hopkins,  3  Burr.  Rep.  1707.  Gregory  t?.  Christie,  cited  in 
Condi/s  Marshall,  273.     Farquharson  v.  Hunter,  Park  on  insuranccy  67. 
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are  to  ascend  or  descend  a  river  to  the  ship.*  The  risk 
continues  while  the  cargo  is  actually  on  board  the  ship, 
and  no  loiter  ;  though  if  the  cargo  be  temporarily  landed 
from  necessity,  during  the  voyage,  they  are  still  pro- 
tected by  the  policy.^  If  the  policy,  as  is  usual,  covers 
the  risk  upon  the  goods  mail  safely  landed^  then  the  risk 
continues  during  their  passage  to  the  shore,  and  until  all 
the  goods  are  landed.*"  Policies  of  insurance  are  con- 
strued according  to  Uie  usages  of  trade  ;  and  therefore 
if  it  be  the  ordinary  course  of  the  trade  for  the  owner  to 
employ  a  common  public  Ughter  to  remove  the  goods 
from  the  ship  to  the  shore,  the  policy  covers  them ; 
though  if  he  was  to  employ  his  own  lighter,  or  take  the 
goods  under  his  own  charge,  the  insurer  would  be  dis« 
charged.** 

♦There  are  usually  distinct  policies  on  the  out-  *310 
ward  and  on  the  homeward  voyage,  and  if  the  ship 
perishes  in  the  harbour  abroad,  after  having  discharged 
part  of  her  outward,  and  received  part  of  her  homeward 
cargo,  there  may  arise  questions  as  between  the  different 
policies  on  the  cargo.  It  is  stated  in  the  French  law, 
that  the  policy  on  the  outward  cargo  does  not  end  but 
by  the  total,  or  almost  total,  discharge  of  the  outward 
cargo  ;  and  I  should  presume  the  risk  oh  the  homeward 
cargo  attaches  as  fast  as  it  is  received  on  board,  and  that 
the  case  may  happen  in  which  there  was  aliment  suffi- 
cient to  sustain  both  policies  concurretitly  in  point  of 
time.  If  the  policy  be  on  the- voyage  out  and  home,  on 
cargo  to  such  a  value,  or  on  a  trading  voyage,  the  policy 


■  Bouliiy  Paty,  torn.  iii.  419.     Code  de  Commerce,  art.  3'^. 

^  Bvtday  Paty,  torn.  iii.  427. 

«  Tiernay  v.  Etherington,  cited  in  1  Burr.  Rep.  348,  Gardinier  v.  Stnitli, 
1  Jo^tns.  Cas.  141. 

^  Rucker  v.  London  Assurance  Co.,  cited  2  Bos.  &c  Pull.  432.  in  notis. 
Hurry  r.  Royal  Exchange '  Assurance  Co.,  ibid.  430.  Matthie  v.  Potts,  3 
ibid.  23.  Strong  v.  Natally,  4  ibid.  16.  Coggeshall  v.  American  Ins.  Co., 
3  fVendeU,  283. 
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will  attach  on  eveiy  successive  cargo  taken  on  boaxd  in 
the  course  of  the  voyage,  and  the  amount  of  property  on 
board  to  the  sum  mentioned,  remains  covered,  if  on 
board,  without  regard  to  the  fact  that"  part  of  the  original 
cargo  was  landed  at  an  intermediate  port,  arid  the  cargo 
on  board  at  the  time  of  the  loss  was  the  proceeds  of  the 
outward  cargo.  The  policy  attaches  on  goods  taken  in 
exchange,  or  substituted,  in  the  course  of  a  trading  voy- 
age, as  often  as  the  goods  may  be  changed.*  But  if  the 
policy  be  on  goods  outward,  and  upon  their p-oceeJshomey 
and  the  same  goods  are  brought  back  in  the  same  vessel, 
without  having  been  changed  or  landed  at  the  port  of 
destination,  they  ^re  not  covered  by  the  policy  on  the 
homeward  voyage.      The   policy  had  reference  to  a 

change  of  cargo  at  the  port  of  destination,  and 
•311     meant  a  substituted  'cargo  for  the  one  carried 

out,  and  not  the  cargo  itself.  The  homeward 
c^rgo,  procured  by  money  or  credit  advanced  on  the 
outward  cargo  may,  and  has  been  deemed,  by  a  reason- 
able construction,  as  the  proceeds  of  the  outward  cargo  ;^ 
but  it  would  be  too  extravagant  a  departure  from  the 
terms  of  a  written  pontract,  to  make  the  issues  and  profits 
of  a  cargo  stand  in  this  case  for  the  original  cargo.* 

In  insurances  on  freight,  the  risk  usually  begins  from 
the  time  the  goods  are  sent  on  board,  and  nQ|;  before.^ 
But  if  the  ship,  sailing  under  a  contract,  be  lost  on  her 
way  to  the  port  of  lading,  or  at  the  port  of  lading  to 
which  she  had  arrived  in  ballast,  before  any  goods  are 
put  on  board,  or  when  part  of  the  cargo  is  on  board,  and 
preparations  making  to  receive  passengers,  the  insurer 


■  Mansfield,  Ch.  J., in  Grant  r.  Paxton,  1  Taunton^  474,  Columbia  InB. 
Co.  V.  Catlett,  12  WhetU.  383.  Coggeshall  v.  American  Insurance  Co.,  3 
IVendeU,  283. 

»>  Haven  v.  Gray,  12  Mass.  Rep.  71.  Whitney  v.  The  American  Ina.  Co., 
3  Coicerij  210. 

e  Dow  V.  Hope  Ins.  Co.,  1  HalVs  iV.  Y.  Rep.  166. 

*  Tonge  B.  Watts,  Str.  Rep.  1251. 
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on  freight  and  passage  money  is  liable ;  because  an 
inchoate  right  to  freiglit,  which  is  an  insurable  interest, 
had  commenced,  and  there  was  an  inception  of  the  risk, 
which  attaches  on  the  whole  freight  for  the  voyage.* 

If  the  policy  be  an  open  one,  the  recovery  is  limited 
to  the  actual  amount  of  freight  which  wpuld  have  been 
earned ;  and  it  is  necessary  to  prove  that  goods  were  on 
board  from  which  freight  was  to  arise,  or  that  there  w^as 
some  contract,  under  which  the  ship-owner  would  have 
been  entitled  to  freight,  if  the  peril  had  not  occurred. 
In  a  valued  policy,  if  the  insured  has  done  something 
towa'rds  earning  the  freight,  and  there  was  nothing 
to  prevent  earning  it  but  the  occurrence  *of  the  *312 
peril,  his  interest  in  the  whole  freight  has  com- 
menced and  been  put  at  risk,  and  the  weight  of  authority 
is,  that  he  is  entitled  to  recover  the  amount  of  the  valua- 
tion, though  only  part  of  the  cargo  be  on  board.**  In  the 
case  of  De  Longitemere  v.  Fire  Insurance  Company ^^  the 
court  did  not  question  the  decision  in  Forbes  v.  AspinaJl,^ 
where  a  valued  policy  on  freight  was  opened,  and  a 
recovery  allowed  only  as  to  the  portion  of  the  cargo  on 
board  when  the  peril  occurred;  and  they  rather  con- 
curred in  it,  on  the  ground  that  the  residue  of  the  cargo, 
which  was  to  be  the  aliment  for  the  freight,  was  not  in 
that  case  ready  to  be  shipped,  and  the  vessel  was,  in 
fact,  a  mere  seeking  ship,  and  for  aught  that  appeared, 
the  residue  of  the  cargo  might  never  have  been  obtained. 


.  »  Thompson  v.  Taylor,  6  Term  Bep.  478.  Mackenzie  v.  Shcdden, 
2  Campb.  N.  F.  Rep.  431.  Ilorncastle  v.  Stuart,  7  EasVs  Rep,  400.  Truscott 
V.  Christie,  2  Brod.  8^  Bing.  320.  Riley  r.  Hartford  Ins.  Company, 
2  Coim,  Rep,  373.  Hart  v,  Delaware  Ins.  Company,  Cimdifs  MarshaU^ 
281.  note. 

*»  Montgomery  v.  Eggington,  3  Term  Rep.  362.  Davidson  v.  Willasey, 
1  Maule  Sf  SrJic.  313.  Livingston  v.  Columbian  Ins.  Company,  3  Johns. 
Rep.  49.  De  Longuemere  c.  Phoenix  Ins.  Company,  10  Johns.  Rep.  127. 
Same  r.  Fire  Ins.  Company,  ibid.  201. 

«  l(i  Johns.  Rep.  201. 

«  13  Eases  Rep.  323. 
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(2.)  Ofdeviatioju 

The  policy  relates  only  to  the  voyage  described  in  it, 
and  to  the  route  proper  for  tlie  voj^age  insured ;  and  if 
the  vessel  departs  voluntarily,  and  without  neceseity, 
from  the  usual  course  of  the  voyage,  the  insurer  is 
,  discharged,  for  it  is  a  variation  of  the  risk,  and  the 
substitution  of  a  new  voyage.  The  meaning  of  die 
contract  of  insurance  for  the  voyage  is,  that  the  voyage 
shall  be  performed  with  all  safe,  convenient,  and  prac- 
ticable expedition,  and  in  the  regular  and  customaiy 
trade  In  the. case  "of  an  unjustifiable  deviation,  the 
insurer  is  discharged ;  not  indeed  from  loss  occurring 
previous  to  the  deviation,  but  from  all  subsequent  losses. 
These  arc  elementary  principles  in  the  law  of  insurance, 
Stnd  pervade  the  institutions  of  ever}'-  country  on  the 

subject.* 
*313  *The  shortness  of  the  time,  or  of  the  distance 
of  a  deviation,  makes  no  difference  as  to  its  effect 
bn  the  contract ;  if  voluntary  and  without  necessity,  it 
it  the  substitution  of  another  risk,  and  determines  the 
ccMitract.^  So  strictly  has  this  doctrine  been  maintained, 
that  where  a  vessel  having  liberty  in  sailing  down  the 
Frith  of  Forth  to  touch  at  Leith,  she  touched  at  another 
port  in  its  stead' equally  in  her  way,  it  was  held  to  be 
a  fatal  deviation,  though  neither  risk  nor  premium  would 
have  been  increased,  if  it  had  been  permitted.*^ 

The  great  cause  of  lit  location  in  the  courts,  on  this 
subject  of  deviation,  is  as  to  the  facts  and  circumstances 
which  will  be  sufHcient  to  justify  it,  on  the  ground  of 
usage  or  necessity,  or  of  the  true  construction  of  the 
policy ;  and  these  are  mostly  questions  of  law  for  the 
determination  of  the  court. 


*  Roccus,  dc  Ass,  n.  20.  52.  Emerigon,  torn.  ii.  28.  59,  60.  9  Mass.  Rep, 
447.     Condy^s  Marsliallj  184,  185.     1  Phillips  on  Insurance^  J  81. 

*•  Fox  V.  Black,  and  Townson  v.  Guyon,  cited  in  Bcaices,  Yol.  i.  306. 
9  Ma^s.  Rep.  449.     Martin  r.  Delaware  Ins.  Company,  2  Hash.  Cir.  Hep.  254. 

«  Elliott  c.  Wilson,  7  Bra.  P.  C.  459. 
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Stopping,  or  going  out  of  tlie  way  to  relieve  a  vessel 
in  distress,  or  to  save  lives,  or  goods,  may  perhaps, 
under  certain  circumstances,  not  be  considered  as  a 
deviation  which  discharges  the  insurer.  Mr.  Justice 
Lawrence  intimates,  in  one  case,*  that  it  might  be  justi- 
fiable ;  but  Judge  Peters  observed,  that  such  deviations 
were  justified  to  the  heart  on  principles  of  humanity, 
but  not  to  the  law.  If,  however,  the  object  of  the 
deviation  was  to  save  life,  Judge  Wasliington  afterwards 
observed,  that  he  would  not  be  tlie  first  judge  to  exclude 
such  a  case  from  the  exceptions  to  the  general  rule, 
though  he  could  not  extend  the  exception  to  the  case  of 
saving  property.^  The  Chief  Justice  observed, 
in  the  case  of  Maso?i  *v.  Shij)  Blaireau,^  that  the  *314 
Supreme  Court  of  the  United  States  had  great 
doubts  whether  stopping  to  relieve  a  vessel  in  distress, 
was  an  unjustifiable  deviation  in  regard  to  the  policy. 

The  courts  are  exceedingly  strict  in  requiring  a  prompt 
and  steady  adherence  to  the  performance  of  the  precise 
voyage  insured ;  and  considering  the  particular  state  of 
facts  upon  which  calculations  of  the  value  of  risks  are 
made,  and  the  uncertainty  and  danger  of  abuse  that 
relaxations  of  the  doctrine  v/ould  introduce,  the  severity 
of  the  rule  is  founded  in  sound  policy. 

If  there  be  liberty  granted  by  the  policy  to  toiich,  or  to 
touch  and  stay,  at  an  intermediate  port  on  the  passage, 
the  better  opinion  now  is,  that  the  insured  may  trade 
there,  when  consistent  with  the  object,  and  the  further- 
ance of  the  adventure,  by  brealdng    bulk,  or  by  dis- 


»  6  Ea^Vs  Rep.  54.  * 

»»  1  Peters'  Adm.  Rep.  40.  64.  2V)id.  378.  Bond  r.  The  Brig  Cora, 
2  Wash.  Cir.  Rep.  80.  This  distinction  was  sustained  by  Mr.  Justice  Story, 
in  the  case  of  Foster  v.  Gardner,  Am.  Jurist,  No.  21.,  and  in  tlie  case  of 
The  Henry  Ewbank,  ibid.  No.  23.  p.  86.,  and  he  agreed  that  any  stoppage 
on  the  high  seas,  except  for  the  purpose  of  !?aving  life,  would  be  a  deviation, 
and  discharge  the  underwriter. 

<=  2  Crancli's  Rep.  257.  note. 


314  OF  PERSONAL  PROPERTY.  [PartV. 

charging  and  taking  in  cargo,  provided  it  produces  no 
unnecessary  delay,  nor  enhances  nor  varies  the  risk.* 
And  if  there  be  several  ports  of  discharge  mentioned  in 
the  policy,  and  the  insured  goes  to  more  than  one,  he 
must  go  to  them  in  the  order  in  which  they  are  named 
in  the  policy,  or  if  they  be  not  specifically  named,  he 
must  generally  go  to  them  in  the  geographical 
*315  order  in  which  they  *occur,  though  there  may  be 
cases  in  which  he  need  not  follow  the  geographical 
order.*'  This  liberty  to  touch,  stay,  and  trade,  is  always 
construed  to  be  subordinate  to  the  voyage  insured,  and 
to  the  usual  course  of  that  voyage,  and  for  purposes 
connected  with  it.  It  does  not  extend  to  ports  and 
places  opposite  to,  or  wide  of,  the  usual  course,  or 
wholly  unconnected  with  the  voyage  insured.  This 
principle  is  as  old  as  the  law  of  insurance,  and  has 
accompanied  it  in  every  stage  of  its  progress.® 

The  law  requires  the  voyage,  so  far  as  concerns  the 
underwriter,  to  be  performed  with  reasonable  diligence, 


*  Raine  v.  Bell,  9  EasVs  Rep.  195.  Cormack  v.  Gladstone,  H  ibid.  347. 
Laroche  v.  Oswin,  12  ibid.  131.  Urquhart  v.  Barnard,  1  Taunt.  Rep.  450. 
Kane  v.  Columbian  Ins.  Company,  2  Johns.  Rep.  264.  Hughes  v.  Union 
Ins.  Company,  3  Wlieaton's  Rep.  159.  Thorndike  v.  Boardman,  4 Piciitring^s 
Rep.  471.  Chase  t?.  Eagle  Insurance  Company,  5  ibid.  51,  This  liberal 
construction  is  also  given  to  the  liberty  to  touch,  and  make  port  freely, 
contained  in  the  French  policies,  and  if  new  goods  be  taken  in  at  such 
stopping  port,  the  policy  on  cargo  attaches  on  them  a^  a  substitute  for  the 
others.  If  the  policy  be  on  cargo  to  such  an  amount,  and  the  ship  discharges 
part  of  her  cargo  at  the  stopping  port,  but  reserves  sufficient  on  board  as 
aliment  for  the  policy,  and  pursues  the  voyage,  the  policy  attaches  on  the 
residuum  of  the  cargo.  Emerigon,  torn.  ii.  c.  13.  sec.  8.  Boulay  Petty , 
Cours  dc  Droit  Com.  tom.  iv.  140 — 147. 

*»  Beatson  r.  Haworth,  6  Term  Rep.  531.  Marsden  v.  Rcid,  Z  East^s  Rep. 
572.  Cla.son  r.  Simmonds,  cited  in  6  Term  Rep.  533.  Kane  r.  Col. 
Ins.  Company,  2  Johtis.  Rep.  204.  Metcalf  r.  Parry,  4  Campb.  N.  P.  Rep. 
123.     Houston  v.  New-England  Ins.  Company,  5  Pickering^s  Rep.  89. 

^-  Straccka,  Gloas.  14.  Casaregis,  Disc.  (57.  n.  23.,  and  Disc.  134.  Valirij 
tom.  ii.  78,  79.  Emeriiron,  tom.  ii.  ch.  13.  sec.  6.  and  8.  passim.  Clason 
r.  Simmomls,  C  J'erm  Hrp.  533.  note.  Gardiner  r.  Senhouse,  3  Taunt.  Rep. 
16.  Langhorn  r.  Allnutt,  4  ibid.  511.  Hammond  r.  Reid,  4  Bamw.  &;  Aid. 
72.  Lolly  p.  Whitmore,  5  ibid.  45.  Bottomley  v.  Bovill,  5  Bamw.  Sf  Cress, 
210.     Rankin  r.  Reave,  Park  on  Insurance,  7th  edit.  445. 
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and  every  unnecessary  delay  in  or  out  of  port,  or  in 
commencing  the  voyngc  insured  against,  will  amount  to 
a  deviation.^  Deviation  is  always  understood  to  be  an 
after  thought,  arising  subsequent  to*  the  commencement 
of  the  voyage,  and  produced  by  the  perception  of  some 
new  interest,  or  the  influence  of  some  strong  temptation. 
A  premeditated  intention  to  deviate,  amounts  to  nothing, 
unless  it  be  actually  carried  into  execution  ;  and  this 
rule  is  adopted  in  England  and  in  the  courts  of  the 
United  States.*"  If  the  ship  quits,  from  necessity,  the 
course  described  in  the  polic}^,  she  must  pursue  such 
new  voyage  of  necessity,  in  the  direct  course,  and  in  the 
shortest  time,  or  it  will  amount  to  a  deviation. 
This  *was  the  doctrine  as  declared  by  Lord  *316 
Mansfield  in  the  case  of  Lavabic  v.  Wilson^^  and 
that  case  is  reported  at  large  in  Emerigon,**  with  a  liberal 
and  exalted  eulogy  (pronounced  in  the  midst  of  war  be- 
tween the  two  countries)  on  the  wisdom  and  probity  of 
the  English  administration  of  justice  :  tanta  vis  ^robitatis 
est,  ut  earn  in  hoste  ctiam  diligamns.  All  permissions  given 
by  the  policy  out  of  the  ordinary  course  and  incidents  of 
the  voyage,  are  to  be  construed  strictly.  If  the  vessel 
have  liberty  to  carry  letters  of  marque,  she  may  deviate 
for  the  purpose  of  defence,  but  not  for  the  purpose  of 
capture.®  In  Haven  v.  Holland,^  a  pretty  enlarged  dis- 
cretion, and  one  carried  to  the  \ery  verge  of  the  law, 
was  confided  to  the  captain  as  to  the  best  mode  of  de- 


■  Jarrattv.  Ward,  1  Campb.  N.  P.  Rrp.  2G3.  Smith  r.  Surridge,  4  Esp. 
N.  P.  Rep.  25.  Oliver  v.  Maryland  Ins.  Co.,  7  Crunch's  Rep.  487.  9  Mass, 
Rep.  447.  Earlu.  Shaw,  \  Johns.  Cas.  3J7.  Mount  r.  Larkins,  8  Bingimm, 
108.  Fremen  v.  Taylor,  ibid.  124.  Grant  c.  King,  4  Esp.  N.  P.  Rqi.  175. 
Seamans  c.  Loring,  1  MnsoUj  127. 

^  Foster  v.  Wilmer,  Str.  Rep.  1249.  Lord  Mansfield,  in  Doug,  Rep.  18. 
365.    3  Cranch's  Rep.  357.    7  Mass.  Rep.  352. 

«  Doug.  Rep.  284. 

^  Traitedes  Ass.  torn.  ii.  62. 

•  Parr  ».  Anderson,  6  EasVs  Rep.  202. 

^  2  Mason's  Rep.  230. 


r 
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fence,  and  it  was  held,  that  the  letter  of  marque  might 
chase  and  capture  hostile  vessels  in  sight,  in  the  course 
of  the  voyage,  without  its  being  a  deviation;  and  if  he 
captures  the  vessel,  the  master  may  make  the  victory 
eflectual,  and  man  out  the  prize,  and  the  delay  for  those 
purposes  is  not  a  deviation.  If  liberty  be  given  her  to 
chojse  and  capture^  that  will  not  enable  her  to  convoy  her 
prize  into  port,"  though  she  may  do  it  if  she  be  not  there- 
by led  out  of  the  w^ay  ;^  and  to  cruise  for  six  weeks, 
means  six  consecutive  weeks,  and  not  at  different  times.*^ 

The  object  of  the  deviation  must  be  considered,  in 
order  to  determine  its  effect  upon  the  policy.  It  must  be 
commensurate  onlj^  with  the  necessity  that  produces  it, 
and  that  necessity  will  justify  a  deviation  on  account  of  a 
peril  not  insured  against.^  And  when  the  devia- 
*317  tion  is  governed  by  that  *necessity,  as  a  deviation 
from  stress  of  weather,,  or  to  procure  accessary 
repairs,  or  to  join  convoy,  or  to  avoid  capture  or  deten- 
tion, it  works  no  injury  to  the  policy.® . 

There  has  been  considerable  discussion  in  the  books 
relative  to  the  identity  of  the  voyage  described  in  tlie 
policy,  and  the  voj^age  actually  begun.  If  the  vessel 
sails  on  a  different  voyage,  the  pohcy  never  attaches  ; 
but  if  she  be  lost  before  she  comes  to  the  dividing  point, 
between  the  course  of  the  voyage  in  the  policy,  and  the 
course  of  the  pew  voyage,  the  change  of  the  voyage  often 
becomes  a  contested  question  as  to  the  intention  of  the 
party.     If  the  ship  really  sailed  on  another  voyage,  the 


*  Lawrence  v.  Sidcbotham,  6  EasVs  Bcp.  45. 

''  Ward  V.  Wood,  Vi  Mass.  Jlcp.  539. 

^  Syers  v.  Bridge,  Doug.  Hep.  509. 

^  Scott  V.  Thompson,  4  Bos.  ^  Pull.  181.  Robinsons  r.  Marine  Ins.  Co., 
2  Johns.  Rep.  89. 

e  Condifs  Marshall,  203.,  b.  to  213.  Phillips  on  Insurance^  vol.  i.  ch.  12. 
179 — ^224.  vol.  ii.  160 — 177.  The  latter  work  has  collected  and  digested 
all  the  English  and  American  cases  on  this  very  diffusive  head  of  Aviation, 
and  to  which  I  must  refer  for  a  more  particular  knowledge  of  the  distinc- 
tions and  exceptions  with  which  tlie  books  abound. 
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policy  never  attached,  though  the  vessel  be  lost  before 
she  came  to  the  dividing  point ;  but  if  the  termini  of  the 
voyage  described   in  the  policy  be  the  same  as  those 
upon  which  the  vessel  sailed,  it  is  the  same  voyage,  and 
a  mere  intention,  afterwards  formed,  to  deviate,  is  of  no 
consequence,  if  the  vessel  be  lost  before  she  came  to  the 
dividing  point.     The  distinction  between  an  alteration 
of  the  voyage,  and  a  mere  deviation  in  the  course  of  it, 
is  veiy  reasonable  and  sohd.     The  one  is  adopted  pre- 
vious to  the  commencement  of  the  risk,  and  shows  that 
the  party  had  receded  from  his  agreement,  but  the  other 
takes  place  after  the  risk  has  commenced,  and  relates 
only  to  the  execution  of  the  original  plan.^    It  has,  how- 
ever, been  held,  in  one  case,  after  much  discussion,*'  and 
suggested  in  another,  in  opposition  to  the  estab- 
lished *rule,  that  the  identity  of  the  voyage  does     'SIS 
not  always  consist  in  the  identity  of  the  termini  ;*= 
and  that  though  the  terminus  ad  quern  be  dropped,  and 
another  substituted  in  the  course  of  the  voyage,  it  may 
be  still  the  same  voyage ;  and  if  the  vessel  be  lost  before 
Ihe  comes  to  the  dividing  point  between  the  course  to 
the  original,  and  to  the  substituted  port  of  destination,  it 
is  an  intention  to  deviate,  and  nothing  more.^ 


»  Wooldiidgc  V.  Boyd«ll,  Doug.  Rep.  16.  K^^wley  r.  Ryan,  2  H..  Blacks, 
Rep.  343.  Middlcwood  v.  Blakes,  7  Term  Hep.  1(52.  Silva  v.  Low,  1 
Johns.  Cas.  184.  Hensliaw  v.  Marine  Ins.  Co.,  2  Caines'  Rep.  273.  Ma- 
rine Ins.  Co.  V.  Tucker,  5  Cranch's  Rep.  357.     Botday  Paty,  torn.  iv.  56, 57. 

"  LauTence  v.  Ocean  Ins.  Company,  11  Johns.  Rep.  241.  S.  C.  14  ibid. 
46. 

«  Johnson,  J.,  in  3  Cranch's  Rep.  335. 

^  The  foreign  jurists  distinguish  betrveen  the  voyage  insured^  and  the 
voyage  oftlie  skip.  Independcnter  se  habet  assecumio  a  viaggio  navis.  If  a 
ship  sails  on  a  voyage  from  Saint  Af  alo  to  Toulon,  and  is  insured  from  Saint 
Malo  to  Cadiz,  the  latter  is  the  voyage  insured,  but  the  former  is  the  voyage 
of  the  ship,  and  tiie  voyage  insured  is  known  by  its  two  extremes,  or  the 
terminus  a  quo,  and  the  terminus  ad  quem.  Casaregis,  Disc.  67.  n.  5.  31. 
Botday  Paty,  torn.  iii.  416,  417. 

Vol.  in.  43  • 
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m.  Of  the  rights  and  duties  of  tlte  hisured  in  cases  of 
loss. 

(1.)   Of  abandonmmt. 

A  total  loss  within  the  meaning  of  the  policj^,  maj*" 
arise  either  by  the  total  destruction  of  the  thing  insured, 
or,  if  it  specifically  remains,  by  such  damage  to  it  as 
renders  it  of  little  or  no  value.  A  loss  is  said  to  be  total 
if  the  voyage  be  entirely  lost  or  defeated,  or  not  worth 
pursuing,  and  the  projected  adventure  frustrated.  It  is 
a  constructive  total  loss  if  the  thing  insured,  though 
existing  in  fact,  is  lost  for  any  beneficial  purpose  to  the 
owner.  In  such  cases,  the  insured  may  abandon  aU  his 
interest  in  the  subject  insured,  and  all  his  hopes  of  reco- 
ver}'', to  the  insurer,  and  call  upon  liim  to  pay  as  for  a 
total  loss.  The  object  of  the  provision  is  to  enable  the 
insured  to  be  promptly  reinstated  in  his  capital,  and  be 
thereby  enabled  to  engage  in  some  new  mercantile 
adventure.  Long  interruption  to  a  voyage,  aiid  uncer- 
tain hopes  of  recovery,  would  often  be  ruinous  to  the 
business  of  the  merchant;  and,  therefore,  if  fhe  object  of 
the  voyage  be  lost,  or  not  worth  pursuing,  by  reason  of  Si 
peril  insured  against,  or  if  the  cargo  be  so  dama- 
*319  ged  as  to  be  of  little  or  no  value,  or  *where  the 
salvage  is  very  high,  and  further  expense  be  neces- 
sary, and  the  insurer  wdll  not  engage  to  bear  it,  or  if  what 
is  saved  be  of  less  value  than  the  freight,  or  where  the 
damage  exceeds  one  half  the  value  of  the  goods  insured, 
or  where  the  property  is  captured,  or  arrested,  or  even 
detained  by  an  indefinite  eml)argo ;  in  these  and  other 
cases  of  a  like  nature,  the  insured  may  disentangle  him- 
self, and  abandon  the  subject  to  the  underwriter,  and 
call  upon  him  to  pay  a  total  loss.  In  such  cases,  the 
insurer  stiinds  in  the' place  of  the  insured,  and  takes  the 
subject  to  himself  with  all  the  chances  of  recovery  and 
indemnity.  A  valid  abandonment  has  a  retrospective 
effect,  and  does  of  itself,  and  without  any  deed  of  cession, 
transfer  the  right  of  property  to  the  insurer  to  the  extent 
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of  the  insuranQe ;  and  if  after  an  abandonment,  duly 
made  and  accepted,  the  ship  should  be  recovered,  and 
proceed  and  make  a  prosperous  voyage,  the  insurer,  as 
owner,  would  reap  the  profits.*  ^ 

These  considerations  have  introduced  the  right  of 
abandonment  into  the  insurance  law  of  every  country, 
and  yet  the  text  writers  liave  generally  condemned  the 
privilege  as  inconsistent  with  just  notions  concerning  the 
nature  of  the  contract  of  insurance,  which  is  a  contract 
of  indemnity.  But  it  has  now  become  an  ingredient  so 
interwoven  with  the  whole  system  of  insurance,  that  it 
cannot  be  abolished,  though  the  late  English  cases,  says 
Mr.  Benecke,  show  a  stronger  inclination  in  the  courts 
to  restrict  than  to  enlarge  the  right.  The  laws^oT 
Hamburg  distinguish  themselves  from  all  others, 
*by  restricting  the  right  of  abandonment  to  the  *320 
only  case  of  a  missing  ship.^ 

As  soon  as  the  insured  is  informed  of  the  loss,  he 
ought  (after  being  allowed  a  reasonable  time  to  inspect 


«  Guidotij  c.  7.  sec.  1.     Goss  r.  Withers,  2  Burr.  Rep.  683.     Hamilton 
V.  Me  rides,  ibid.  1198.     Mills  v.  Fletciier,  Doug.   Rep.  231.     Manning  v. 
Ncwnham,  Park  on  Tnmrancc,  221.     Cazalct  v.  St.  Barbe,  1  Ttrm  Rep.  187. 
Queen  v.  Union  Tns.  Co.,  2  Wash.  Cir.  Rep.  331.     The  abandonment  car- 
ries with  it  to  the  insurer,  not  only  the  title  to  the  subject  insured,  but  its 
proceeds  ifrecovored,  and  any  compensation  awarded  by  way  of  indemnity. 
The  benefit  of  tlie  spcs  receepcrandi  passes,  and  all  that  may  be  collateral  or 
incidental  to  the  ownership.      Bleauwpot  c.  Da  Costa,  1  Eden,  130.     Ran- 
dall V.  Cochran,  1  Ves.  sen.  98.     Comegys  v.  Vasse,  1  Peters'  U.  S.  Rnp. 
193,     Atlantic  Ins.   Co.  v.  Storrow,  1  FAw.  Ch.  Rep.  621.    Mr.  Benecke 
justly  observes,  that  the  principles  in  some  of  the  above  cases,  before  Lord 
Mansfield,  were  too  generally  exj>ressed  to  serve  as  a  basis  of  the  law  of 
abandonment,  and  that  it  was  from  actual  decisions,  and  not  from  such 
general  observations,  that  the  law  must  be  collected.     Benecke  on  Jndem- 
nity,  348. 

*»  Ord.  of  Hamburg,  tit.  11.  The  Insurance  Companies  of  Philadelphia, 
in  1807,  agreed  that  their  policies  should  provide  against  abandonment  in 
cases  of  (yipture  or  detention,  until  sixty  days  after  advice  received  of  the 
act,  unless  the  property  be  sooner  condemned;  and  in  cases  of  embargo, 
until  after  four  calendar  months ;  and  against  any  abandonment  on  account 
of  seizure  or  detention  in  port,  under  French  decrees,  or  on  account  of  the 
port  of  detention  being  blockaded* 
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the  cargo,  and  for  no  other  purpose,)  to  determme 
promptly  whether  he  will  or  will  not  abandon,  and  he 
cannot  lie  by  and  speculate  on  events.  If  he  elects  to 
abandon,  he  must^o  it  in  a  reasonable  time,  and  give 
notice  promptly  to  the  insurer  of  his  determination  ; 
otherwise  he  will  be  deemed  to, have  waived  his  right 
to  abandon,  and  will  be  entitled  to  recover  only  for  a 
partial  loss,  unless  the  loss  be,  in  fact,  absolutely  total.* 
If  the  thing  insured  exists  in  specie^  and  the  insured 
wishes  to  go  for  a  total  loss,  an  abandonment  is  indis- 
pensable.'* The  same  principle  which  requires  the 
insured  who  abandons,  to  do  it  in  a  reasonable  time, 
also  requires  the  insurer  who  rejects  an  abandonment, 
to  ^ct  promptly.*^  The  object  of  the  abandonment  is  to 
turn  that  into  a  total  loss,  which  otherwise  would  not 
be  one ;  and  it  is  unnecessary,  and  would  be  idle,  to 

abandon  in  the  case  of  an  entire  destruction  of 
*321     the  subject.^     'It  is  only  necessary  when  the  loss 

is  constructively  total.  The  right  of  abandon- 
ment does  not  depend  upon  the  certainty,  but  upon  the 
high  probability  of  a  total  loss,  either  of  the  property,  or 
voyage,  or  both.  The  insured  is  to  act,  not  upon*  cer- 
tainties, but  upon  probabilities ;  and  if  the  facts  present 


•  Mitchell  V.  Edie,  1  Term  Rep.  608.  The  reasonable  time  for  giving 
notice  of  abandonment  depends  upon  circumstances,  and  five  -days  ilelay 
after  intelligence  received  has  been  held  too  late.  Hunt  v.  Royal  Exchange 
Assurance  Company,  5  Maule  8f  Sclto.  47. 

•»  Mitchell  17.  Edie,  1  Term  Rep.  608.  Martin  r.  Crokatt,  14  EasVs  Rep.  466. 
Hunt  V.  Royal  Exchange  Assurance  Company,  5  Maule  8f  Selw.  47. 

«  Hudson  V.  Harrison,  3  Brod.  Sf  Bing.  97.  The  insurer  may  take 
possession  of  a  vessel  stranded  and  abandoned  to  him,  and  repair  her, 
provided  he  does  it  diligently  or  in  a  reasonable  time,  and  if  he  has  not 
accepted  the  abandonment,  and  the  repairs  amount  to  less  tlian  half  the 
value,  he  may  restore  the  vessel.  Peele  v.  Suftblk  Ins.  Company,  7  Pick. 
Rep.2Si. 

^  This  was  also  the  opinion  of  Casaregis,  Disc.  3.  n.  23.  Disc.  70.  n.  5. 
33.  An  abandonment  in  a  policy  on  freight  held  to  be  unnecessary 
when  the  ship  is  hopelessly  standed,  for  then  there  is  nothing  to  abandon. 
Idle  V.  Royal  Exchange  Assurance  Company,  8  Taunt.  R(p.  7G5.  Mount 
V.  Harrison,  A  Bingham,  3S8. 
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a  case  of  extreme  hazard,  and  of  probable  expense, 
exceeding  half  the  value  of  the  ship,  the  insured  may 
abandon,  though  it  should  happen  that  she  was  after- 
wstrds  recovered  at  a  less  expense.*  Though  the  subject 
may  physically  exist,  yet  there  may  be  a  technical  total 
loss  to  the  owner,  if  the  thing  be  taken  from  his  free  use 
and  possession.  Such  are  the  common  cases  of  total 
losses  by  embargoes,  by  captures,  and  by  restraints,  and 
detainments  of  princes.  The  right  to  abandon  exists 
when  the  ship,  for  all  the  useful  purposes  of  the  voyage, 
is  gone. from  the  control  of  the  owner;  as  in  the  cases 
of  submersion,  or  shipwreck,  or  capture,  and  it  is  uncer- 
tain, or  the  time  unreasonably  distant,  when  it  will  be 
restored  in  a  state  to  resume  the  voyage ;  or  when  the 
risk  and  expense  of  restoring  the  vessel,  are  dispropor- 
tioned  to  the  expected  benefit  and  objects  of  the  voyage. 
All  these  general  doctrines  concerning  abandonment 
have  been  entirely  incorporated  into  our  American  law, 
and  they^exist  to  all  essential  purposes  in  the  French 
jurisprudence.^ 


■  Fontaine  v.  Phoenix  Ins.  Company,  11  Johns.  Rep.  293.  Robertson 
V.  Caruthers,  2  Starkie^s  N.  P.  Rep.  571.  Though  the  vessel  be  disabled  on 
the  voyage,  and  it  becpmes  reasonable,  under  the  circumstances  of  the  case, 
that  the  master  should  procure  another  vessel  to  send  on  the  cargo,  and 
though  he  may  not  be  able  to  do  it  at  the  port  of  distress,  or  at  a  contiguous 
port,  yet  it  has  been  held  not  to  be  a  proper  case  for  abandonment  of  the 
cargo,  inasmuch  as  the  cargo  in  the  given  cas»  was  light,  and  might  without 
great  expense  have  been  transported  to  another  port  for  shipment.  Bryant 
n.  Commonwealth  Ins.  Company,  6  Pick.  Rep.  131.  Each  case  will  be 
governed  on  a  reasonable  view  of  its  special  circumstances.  If  tlie  master 
must  aenJ  the  cargo  not  to  a  contiguous  port,  but  to  distant  places  for 
re-shipment,  and  the  transportation  be  difficult  and  hazardous,  the  master 
is  not  bound'to  attempt  to  re-ship  the  cargo.  Treadwell  v.  Union  Ins.  Co., 
6  CovDcrCs  Rep.  270.     Vide  siipray  p.  213. 

•*  EmerigOTij  tom.  ii.  194 — 197.  Pothierj  des  Ass.  n.  131.  138.  Gardiner 
V.  Smith,  1  Johns.  Cas.  141.  Abbott  v.  Broome,  1  Caines'  Rep.  292.  Union 
Ins.  Company,  v.  Robinson,  2  Caines*  Rep.  2j^0.  Lee  v.  Boardman,  2 Mass. 
Rep  238.  Marii)e  Ins.  Company  v.  Tucker,  3  Crandi's  Rep.  357.  Chesa- 
peake Insurance  Company  c.  Stark,  6  ibid.  2G8.  Peele  c.  Merchants* 
Ins.  Company,  3  Mason^s  Rep.  27.  Submersion  is  not  per  se  a  total  loss  of 
a  vessel.  It  will  depend  upon  circumstances  whether  it  be  or  be  not  total. 
Sewall  V.  United  States  Ins.  C<9njpany,  11  Pick.  Rrp.  90.     When  the 
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The  case  of  Peele  v.  Mercha?its^  Insurance  Company,^ 
contains  a  very  elaborate  review  of  tlie  whole  law  of 
abandonment,  and  the  conclusion  is,  that  the  right  of 
abandonment  is  to  be  judged  of  by  all  the  circumstances 
of  each  particular  case,  and  that  there  was  no  general 
rule  that  the  injury  to  the  ship  by  the  perils  insured 
against  must  in  all  cases  exceed  one  half  her  value,  to 
justify  an  abandonment.  The  law,  as  declared  in  the 
great  cases  before  Lord  Mansfield,  of  Goss  v.  Withers, 
Hamilton  v.  Mendcs^  and  Mills  v.  Fletcher^  has  been  acted 
upon  for  half  a  century,  and  their  doctrine  has  never 
been  shaken  ;  and  the  late  case  of  M^Ivo-  v.  Henderson^ 
left  the  law  on  the  subject  of  abandonment  exactly  where 
those  cases  had  placed  it. 

The  French  ordinance  of  the  marine  confined  abandon- 
ment to  the  five  cases  of  capture,  shipwTCck,  stranding, 
arrest  of  princes,  and  an  entire  loss  of  the  subject  insured.^ 
But  the  new  commercial  code  has  modified  and  enlarged 
the  privilege  of  abandonment.  It  applies  to  tlje  cases  of 
capture,  shipwreck,  stranding  with  partial  wreck,  dis- 
ability of  the  vessel  occasioned  by  perils  of  the  sea, 
arrest  of  a  foreign  power,  or  arrest  on  the  part  of  the 
government  of  the  insured  after  the  commencement  of 
the  voyage,  and  a  loss  or  damage  of  the  property  insured, 
if  amounting  to  at  least  three  fourths  of  its  value.**  The 
English  and  American  law  of  abandonment  applies  not 
only  to  those  cases,  but  to  every  case  w^here  the  perils 
covered  by  the  policy  have  occasioned  a  loss,  either  of 
the  subject,  or  of  the  voyage.     It  is  understood,  that 


insurance  is  on  the  skip,  there  never  can  be  a  total  loss,  unless  at  the  time 
of  abandonment  the  ship  was  absolutely  lost  to  the  owner,  as  by  capture 
or  detention ;  or  she  was  in  such  a  state,  that  tlie  expense  of  making  her 
available  would  exceed  her  value. 

*  3  Mason's  Rep.  27. 

b  4  Maule  Sf  Sdw.  576. 

«  Ord,  de  la  Mar.  art.  46. 

^  Cod*  de  Commerce,  art.  369. 
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mere  *stranding  of  the  ship  is  not,  of  itself,  to  be 
deemed  a  total  loss  ;  }■  et  it  may  be  attended  with 
circumstances  that  will  justify  an  abandonment,  even 
though  the  hull  of  the  ship  should  not  be  materially 
damaged  ;  as  if  she  be  stranded  where  there  are  no 
means  of  adequate  relief,  and  the  expense  of  the  removal 
would  exceed  the  value  of  the  ship.*  The  foreign  writers 
distinguish  innavigability  from  shipwreck,  and  there  has 
been  some  difficulty  as  to  the  true  definition  of  shipwreck.^ 


*  Bosley  v.  Chesapeake  Ins.  Company,  3  Gill  8f  Johns.  450. 

''  There  are  two  kinds  of  shipwreck  :  (1.)  When  the  vessel  sinks,  or  i.s 
dashed  to  pieces.  (2.)  W^fien  she  is  stranded,  whicli  is,  when  she  grounds, 
and  fills  with  water.  Tiie  latter  may  terminate  in  shipwreck,  or  may  not, 
and  it  depends  on  circumstances  whether  it  will  or  will  not  justify  an 
abandonment.  The  shades  of  diflercnce  between  shipicrcck  of  the  two 
kinds,  and  wreck  absolute  and  partial,  and  stranding  with  and  without 
wreck,  are  minutely  stated  by  the  French  civilians.  See  Boulay  Paty, 
torn,  iv.  12—14.  230,  231.,  and  Ord.  dc  la  Mar.  h.  t.  art.  46.,  which  dis- 
tinguishes between  shipwTCck,  wreck,  and  stranding.  In  Bishop  r.  Pent- 
land,  7  Bamw.  5f  Cress.  219.,  1  Manning  ^  Ryland.  49.,  stranding  was  held 
to  be  when  a  ship,  by  accident,  is  on  the  ground  or  strand,  and  is  injured 
thereby.  \  stranding  in  the  sense  of  a  policy  is,  when  a  ship  takes  ground, 
not  in  the  ordinary  course  of  navigation,  but  by  accident,  or  the  force  of 
wind,  or4he  sea,  and  remains  stationary  for  some  time.  The  vessel  mu.st 
ground  from  an  accident  happening  out  of  the  ordinary  and  usual  course 
of  navigation.  Wells  c.  Hopwood,  3  Lanier.  5ryIrfo/p/*.  20.  But  the  cases 
make  a  stranding  to  depend  so  much  upon  special  circumstances,  and  they 
make  so  many  distinctions,  that  it  is  difficult  to  give  any  precise  definition 
or  rule  uniformly  applicable  to  the  subject.  M'Dougle  r.  Royal  Exchange 
Assurance  Company,  4  Campb.  2<S3.  4  Maule  5r  Selw.  503.  Rayncr  r. 
Goodmand,  5  Bamw.  8f  Aid.  225.  Burnett  v.  Kensington,  1  Esp.  N.  P. 
Rep.  417.  Carruthers  v.  Sydebotham,  4  Mauh  S^  Selw.  77.  Barrow  r.  Bell, 
4  Bamw.  S^*  Cress.  736.,  are  cases  to  show  the  perplexities  and  nice  refine- 
ments on  this  point.  Innavigability,  in  the  sense  of  insurance  law,  is  when 
the  vessel,  by  a  peril  of  the  sea,  ceases  to  be  navigable  by  irremediable 
misfortune :  in  eum  Statum,  qui  providcntia  humana  reparari  non  potest.  The 
ship  is  relatively  innavigable,  when  it  will  require  almost  as  much  time 
and  expense  to  repair  her,  as  to  build  a  new  one.  This  is  the  doctrine  of 
Targa  and  Emerigon,  and  of  the  judicial  decisions  which  the  latter  reports. 
{Targa,  eh.  54.  p.  239.,  and  ch.  60.  p.  256.  Enicrigon,  torn.  i.  591 — 598.) 
Innavigability,  when  duly  established,  congtitutes  a  total  loss,  and  a  right 
to  abandon.  When  it  is  established  by  an  ofticial  survey  and  report, 
(prods  verbaux,)  it  creates  a  prcsmnptio  juris  of  innavigability,  by  a  peril 
of  the  .sea,  against  the  insurer,  and  which  he  may  contradict;  but  without 
such  a  survey,  which  is  required  by  tlie  French  ordinances,  the  presump- 
tion is  juris  et  dejure  against  the  insured,  that  the  innavigability'  proceeded 
from  inherent  defects.     Emerigon,  torn.  i.  577. 
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But  the  right  to  abandon  does  not  turn  upon  *any  defini- 
tion, and  the  cases  on  the  subject  have  been  governed 
by  their  own  peculiar  circumstances,  connected  with 
the  property  at  the  time,  and  with  reference  to  the 
general  principles  and  analogies  of  law.* 

The  English  rule  is,  that  an  abandonment,  though 
rightfully  made,  is  not  absolute,  but  is  liable  to  be  con- 
trolled by  subsequent  events ;  and  that  if  the  loss  has 
ceased  to  be  total  before  action,  the  abandonment  be- 
comes inoperative.  The  rule  was  suggested,  but  left 
undecided,  in  Hamilton  v.  Meiides,  but  it  was  explicitly 
declared  and  settled  in  subsequent  cases.^  The  EngHsh 
rule  does  not  rest,  how'ever,  without  some  distrust  as  to 
its  solidity.  It  w^as  much  doubted  in  the  House  of 
Lords,  by  Lord  Eldon,  in  Smith  v.  Robertson  ;'^  every 
question  as  to  the  principle  was  expressly  waived,  and 
it  has  since  been  very  much  shalvcn.**  But  in  these 
United  States  a  different  rule  prevails,  and  it  is  w^ell 
settled  in  American  jurisprudence,  that  an  abandonment 
once  rightfully  made,  is  binding  and  conclusive  between 
the  parties,  and  the  rights  flowing  from  it  become  vested 
rights,  and  are  not  to  be  devested  by  subsequent  events.® 


•  M'ood  V.  L.  auH  K.  Ins.  Co.,  6  Mass.  Rep.  479.  Peele  r.  Merchants' 
Jns.  Company,  3  Masoii's  Ucp.  4'2,  43,  44. 

^  Bainbridge  v.  Ncilfton,  10  LasVs  Itfp.  320.'  Patterson  v.  Ritchie,  4 
Maulr  Sf  Seltc.  394. 

c  2Dow'8  Rep.  47 A. 

^  Holdaworth  v.  Wise,  7  Barnw.  Sf  Cress.  794.  It  was  there  held,  that  if 
a  stip  has  been  once  necessarily  abandoned,  the  owners  may  recover  for  a 
total  loss,  though  she  is  afterwards  recovered  and  brought  into  port.  This 
was  coming  to  the  true  and  sound  doctrine  on  the  subject.  See,  also,  Nay- 
lor  V.  Taylor,  9  ibid.  718. 

*  In  Peele  v.  Suff.  Ins.  Co.,  7  Pick.  Rep.  254.,  it  was  held,  that  if  a  vessel  be 
stranded  and  abandoned  to  the  underwriters,  and  they  take  and  repair  her 
at  a  cost  of  less  than  50  per  cent,  of  her  value,  tliey  may  in  a  reasonable 
time  return  her  to  the  owners,  without  their  consent  and  exonerate  tJiem- 
selves.  Mr.  Phillips,  in  his  Treatise  on  InsurancBy  vol.  ii.  321 .,  raises  a  doubt 
as  to  this  doctrine,  and  the  French  law  is  clearly  otherwise  in  a  case  pro- 
per for  abandonment  and  duly  made.  Emerigorif  Traiti  des  Ass.  torn.  ii.  195. 
Potkier^  Traili  des  Ass.  n.  138.  Pardessus^  Caurs  de  Droit  Com.  tom.  iii. 
406. 
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The  right  to  abandon  is  to  be  tested  by  the  actual 
facts  at  the  time  of  the  abandonment,  *and  not  *325 
upon  the  state  of  the  infoniiation  received.*  The 
opinion  of  Lord  Mansfield,  in  Hamilton  v.  Mendesy  was 
very  destitute  of  precision  on  this  point,  and  the  Ameri- 
can rule  is  founded  on  principles  of  equity,  and  public 
convenience.  The  opposite  doctrine,  said  a  great  autho- 
rity,^ appeared  to  trench  very  much  upon  the  true  princi- 
ples of  abandonment,  and  not  to  be  supported  by  very 
exact  or  cogent  analogies.  The  Court  of  Session  in 
Scotland,  even  went  so  far  as  to  consider  the  right  to 
abandon  to  depend  merely  upon  the  information  at  the 
time,  and  that  if  the  right  be  exercise^d  hmvafich  upon  the 
state  of  facts  received,  the  transaction  was  closed  and 
definitive,  and  was  not  to  be  opened  or  disturbed  by  any 
subsequent  event,  or  any  event  of  which  the  intelligence 
subsequently  arrived.*^ 


*  Church  r.  BcUieut,  1  Caines'  Cases  in  Error,2l.  Depaur.  Ocean  Ins. 
Co.,  5  Coiccn's  Rep.  6X  Dutilh  v.  Gatliff',  4  Dallas'  Rep,  446.  Marshall  v. 
Delaware  Ins.  Co.,  2  JVash.  Cir.  Rep.  54.  Rhinelandcr  r.  Ins.  Co.  of  Penn- 
sylvania, 4  Cranch's  Rep.  29.  Marshall  ».  Delaware  Ins.  Co.,  ibid.  202. 
Lee  V.  Boardinan,  3  Mass.  Rep.  2:^.  Wood  v.  L.  <JL  K.  Ins.  Co.,  6  iind. 
479.  Adams r.  Delaware  Ins.  Co.,  3  Binn.  Rep.  287.  Peele  v.  Merchants* 
Ins.  Co.,  3  Alason's  Rep.  27.  Maryland  and  Ph.  Ins.  Co.  v.  Bathurst,  5 
GUI  Sf  Johns.  159.  "     » 

•>  Story,  J.,  3  MasorCs  Rep.  37. 

«  Smith  V.  Robertson,  2  Daw's  Rep.  474.  In  the  opinion  in  Peele  v.  Mcr-; 
chants'  Ins.  Co.,  it  was  observed  by  the  court,  in  reference  to  the  definitive 
nature  of  an  abandonment,  when  once  duly  made,  that  it  was  "  no  sli«^ht 
recommendation  of  the  American  doctrine,  that  it  stands  approved  by  the 
cautious  learning  of  Valine  the  moral  perspicacity  o{  Pothier,  and  the  prac- 
tical and  sagacious  judgment  ofEmeriiron."  But  an  observation  of  KoZtv, 
in  the  phice  referred  to,  makes  me  doubt  whctlier  he  merited  the  eulogy,  in 
respect  to  tijat  point ;  for  he  says,  tliat  though  there  should  be  information 
of  a  loss  justify  ing  an  abandonment,  yet,  if  the  ship  should  be  repaired  by  the 
care,  and  attbe  expense  of  the  insurer,  he  tliinks  the  insurer  would  have  a 
right  to  compel  the  insured  to  receive  back  tlie  vessel  and  cargo,  notwith- 
standing the  abandonment,  and  put  up  with  the  payment  of  a  partial  loss. 
Valines  Com.  tom.  ii.  144.  or  lib.  3.  tit.  G.  art.  60.  That  opinion  of  Valinj  I 
take  to  be  heresy  in  American  law,  and  it  is  pointedly  condemned  by 
Emtrigon,  tom.  ii.  195. 

Vol.  til  44 
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There  is  a  material  difference  between  an  insurance  on 
ship,  and  on  cargo,  and  some  confusion  is  introduced  by 
blending  tlie  cases  ;  but  the  essential  principles  of  aban- 
donment, with  some  variation,  apply  equally  to  each.    A 
total  loss  of  cargo  may  be  ^effected  not  merely  by  its 
destruction,  but,  in  very  special  cases,  by  a  permanent 
incapacity  of  the  ship  to  perform  the  voyage,  as  when  it 
produces  a  destruction  of  the  contenpplated  adventure. 
A  loss  of  the  vovaoe  for  the  season,  or  a  case  of  retarda- 
tion  only,  unless  the  cargo  be  of  a  perishable  nature,  does 
not  amount  to  a  total  loss  of  the  cargo.'    It  is  only  in  par- 
ticular cases  that  the  loss  of  the  voyage  will  be  a  ground 
of  abandonment  of  the  cargo.     The  goods  are  not  so  ne- 
cessarily connected  with  the  ship,  that  if  the  ship  be  lost, 
there  must,  of  course,  be  a  loss  of  voyage  with  respect  to 
the  goods.     In  Gernon  v.  Royal  Exchange  Assurance^  the 
ship  was  forced  back  by  stress  of  weatlier,  and  the  cargo 
found  to  be  so  damaged  as  not  to  be  in  a  state  to  send  on, 
and  an  abandonment  was  held  good.     There  must  be  an 
actual  total  loss,  or  one  in  the  highest  degree  probable,  to 
justify  an  abandonment  of  the  cargo.®   In  Hudsoii  v.  Har- 
rison^"^  it  was  admitted  to  be  extremely  difficult  to  deduce 
any  general  rule  from  the  circumstances  under  which  the 
insured  has  a  right  to  abandon  the  cargo.     It  is  a  very 
entangled  branch  of  the  law  of  insurance.     If  the  ship 
has  been  lost,  and  the  cargo  materially  damaged,  the 
cases  and  text  writers  vary  as  to  the  right  of  the  insured 
to  abandon,  or  whether  he  must  send  on  the  goods  when 
half  is  saved,  or  a  third,  or  a  quarter.®     The  doctrine  of 


•  Anderson  v.  Wallis,  2  Maule  Sf  Selw.  240.     Everth  v.  Smith,  HM,  278. 
»»  6  Taunt.  Rep,  383. 

•=  Anderson  v.  WalRs,  2  Matde  S^  Sdw.  240.  Hunt  v.  Royal  Exchange 
Ass.  Co.,  5  ibid,  47.  Wilson  c.  Royal  Exchange  Ass.  Co., 2  Campb.  N.  P. 
Rep.  624. 

•»  SBrod.  8fBing.97. 

•  See,  supra^  p.  212,  213.  321.  note,  when  it  is  or  is  not  tlie  duty  of  the 
master  to  send  on  tlie  cargo  by  another  vessel. 
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s 

the  old  cases,  that  the  insured  may  abandon  when 

the  voyage  is  *lost,  is  narrowed.     Every  such  loss     *327 

will  not  justify  it.     A  retardation  is  not  sufficient. 

If  the  profits  be  reduced  one  half,  it  was  said  the  owner 

was  not  bound  to  prosecute  the  voyage,  but  every  case 

seems  to  rest  upon  its  own  circumstances. 

When  a  case  proper  for  abandoninent  exists,  and  it  be 
duly  made,  the  underwriter  cannot  intercept  the  exercise 
of  the  right,  and  destroy  its  eiSect,  by  an  offer  to  pay  the 
amount  of  the  repairs.  In  a  case  proper  for  abandon- 
ment, the  insured  may  stand  upon  his  rights,  uncontrolled 
by  the  underwriter,  for  the  option  to  abandon  rests  with 
him,  and  not  with  the  other  party.  If  by  his  acts  and 
interference  he  shows  that  he  intends  to  act  as  mcner,  and 
elects  to  repair,  he  loses  his  right  to  abandon,  or  it  is  a 
waiver  of  it  if  made.*  He  may  elect  to  repair  the  dam- 
age at  the  expense  of  the  insurer,  even  if  it  amounts  to 
the  whole  value  of  the  ship  ;^  and,  on  the  other  hand,  he 
is  not  obliged,  against  his  consent,  to  take  the  remnants 
and  surplusses  of  a  lost  voyage,  and  claim  under  the 
policy  only  the  average  or  expenses  incurred  by  the 
calamity.  This  is  the  more  recent,  and,  I  think,  the 
more  solid  doctrine  on  the  subject,  and  it  is  enforced  with 
great  strength  in  the  case  of  Pccle  v.  Merchants*  Insurance 
Company^^  which  has  so  fully  investigated  and  explained 
all  the  prominent  points  under  this  interesting  title  in  the 
law  of  insurance. 

In  Pole  v.  Fitzgej-ald,^  decided  in  the  Exchequer 
Chamber,  in  the  middle  of  the  last  century,  on  error 
from  the  K.  B.,  it  was  held,  after  great  discussion  and 
consideration,  that  on  an  insurance  of  a  ship  for  a  voy- 
age, it  was  not  sufficient  that  the  voyage  be  lost,  if  the 


•Dickey  r.  N.  Y.  Ins.  Company,  4  Cowen,  222.  S.  C.    3  Wendall,  658. 
Columb.  Ins.  Company  v.  Ashby,  1  Peters^  U.  S.  Rep,  139. 
*»  Story,  J.,  in  Humphreys  c.  Union  Ins.  Company,  3  Mason,  436. 
«3i(fo5(m,  27. 
^  WMes'  Rep.^l,  ^ 

I 
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ship  was  safe.  It  was  declared,  that  the  insurance  was 
of  the  ship,  and  not  of  the  voyage,  and  the  decision  was 
affirmed  in  the  House  of  Lords,  notwithstanding  Lord 
Mansfield  made  a  v(uy  strong  argument  ugainst  it  in  liis 
character  of  counsel."     After  Lord  Maiislield  came  into 

the  Court  of  K.  B.,  he  introduced  and  established 
*328     *the  doctrine  which  he  had  maintained  as  counsel, 

that  on  the  insurance  of  a  ship  for  a  specified 
voyage,  a  loss  of  either  the  ship,  or  the  voyage,  w-as  the 
samediing,  and  justified  an  abandonment.  This,  accord- 
ing to  Lord  Eldon,^  was  an  act  of  tlie  King's  Bench, 
reversing  a  judgment  of  the  Exchequer  Chamber,  and 
the  House  of  Lords.  The  case  of  Fitzgerald  v.  Pole^ 
after  having  slept  unnoticed  and  disregarded  for  half  a 
century,  was  mentioned  with  respect,  first  in  the  Supreme 
Court  of  New-York,*^  and  then  in  Iladkinson  v.  Rohbisoiiy^ 
and  more  recently  by  LordEllenborough,*  who  intimated, 
that  the  loss  of  the  voyage  had  nothing  to  do  with  the 
loss  of  the  ship,  and  that  it  was  well  to  resort  to  the 
good  sense  of  the  judgment  in  Fole  v.  Fitzgerald,  to  purify 
the  mind  from  those  generalities.  It  is  settled,  that  a  loss 
of  the  voyage  as  to  the  cargo  is  not  a  loss  of  the  voyage 
as  to  the  sliip,  for  a  pohcy  on  a  ship  is  an  insurance  of 
the  ship  for  the  voyage,  and  not  an  insurance  on  the 
ship  and  the  voyage.^  And,  under  this  qualification, 
I  apprehend,  the  doctrine  of  the  case  of^  Maiming  v.  Ncwfi- 
ham  to  be  the  estabhshed  doctrine,  that  if  the  ship  be 
prevented  by  a  peril  within  the  pohcy  from  proceeding 
on  her  voyage,  and  be  irreparably  injured,  and  the  voyage 
be  thereby  lost,  it  is  a  total  loss  of  ship,  freight,  and 


•SBro.i'.C.  137— 142. 
b  1  Doio's  Rep.  359.     2  ibid.  477. 
e  1  Johns.  Cas.  301). 
d  3  Bos.  ^  PuU.  ',VS8. 
e  2  Maulc  .V  Selw.  293. 

f  Alcxrincler  r.  Baltimore  Ins.  Company,  4  Cranch^s  Re.p.  370.     Soc,  also, 
1  Mason'g  Rrp.  343, 
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cargo,  provided  no  other  sliip  can  be  procured  to  carry 
on  the  cargo.*  It  must  be  admitted,  however,  that  the 
extreme  variety,  and  apparent  conflict  of  many  of  the 
cases  on  this  subject  of  abandonment,  are  enough  to  jus- 
tify the  complaint  of  Lord  Eidon,  that  there  is  as  much 
uncertainty  on  this,  as  on  any  other  branch  of  the 
law. 

♦It  is  understood  to  be  a  fixed  rule,  that  if  the  *329 
ship  be  so  injured  by  perils  as  to  require  repairs 
to  the  extent  of  more  than  half  her  value,  the  insured 
may  abandon  ;  for  if  ship  or  cargo  be  damaged  so  as  to 
diminish  their  value  above  half,  they  are  said  to  be  lost. 
The  rule  came  from  the  French  law,  and  is  to  be  found 
in  the  treatise  of  Lc  Guidony^  where  it  is  applied  to  the 
case  6f  goods ;  and  in  respect  to  both  ship  and  cargo, 
the  rule  has  been  incoi-porated  into  the  French,  English, 
and  American  jurisprudence.*^  There  has  been  consi- 
derable discussion  in  the  text  books,  as  to  the  right  to 
abandon,  when  a  part  only  of  tlie  property  insured  is 
damaged  above  a  moiety,  or  lost,  and  this  will  depend 
upon  the  manner  in  which  it  is  insured.  If  the  insurance 
be  upon  diflferent  kinds  of  goods  indiscriminately,  or  as 
one  entire  parcel,  it  is  then  an  insurance  upon  an  integral 
subject,  and  an  abandonment  of  part  only  cannot  be  made. 
But  if  the  articles  be  separately  specified  and  valued,  it 
has  been  considered  so  far  in  the  nature  of  a  disthict  in- 
surance on  each  parcel,  that  the  insured  wa§  allowed  to 


:    «  Candy's  Marshall,  5S5,  586. 

b  Ch.  7.  art.  1.  9. 

«  Valines  Com.  torn.  ii.  101.  Potkier,  dcs  Ass.  n.  121.  Go.ssz?.  Withers,  2 
Burr.  Rep.  6^^3.  Gardiner  v.  Smilli,  1  Johns.  Cas,  141.  Dickey  v.  N.  Y. 
Ins.  Company,  4  Coircti's  Hep.  22*2.  Marcardia  v.  Chesapeake  Ins.  Co., 
9  Cranch's  Rep.  39.  Ludlow  v.  Columbian  Ins.  Company,  1  Johns.  Rep. 
3'35.  Peters  v.  Plurnixlns.  Company,  3  Scrar.  Sf  Raicle,  25.  Wood  v.  L.  and 
K.  Ins.  Company,  6  Mass.  Rep,  479.  Story,  J.,  3  Mason's  Rep.  C9.  The 
loss  must  exceed  one  half  of  the  goods  insured,  or  the  gross  amount  paid 
for  tJiem.     Budd  v.  Union  Ins.  Company,  4  M* Cordis  Rep.  1. 
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recover  as  for  a  total  loss  of  the  damaged  parcel,  when 
damaged  above  a  moiety  in  value.  Mr.  Phillips  has 
suGforested  a  doubt  whether  this  distinction  be  well 
founded.  The  rule  was  taken  from  the  French  treatises, 
and  unless  the  different  sorts  of  cargo  be  so  distinctly 
separated  and  considered  in  the  policy,  as  to  make  it 
analogous  to  distinct  insurances  on  distinct  par- 
♦330  eels,  there  *cannot  be  a  separate  abandonment  of 
a  part  of  the  cargo  insured.* 

The  meanino:  of  the  words  in  the  rule,  "  one  half  of 
the  value,"  hcis  been  held  to  be,  the  half  of  the  general 
market  value  of  the  vessel  at  the  time  of  the  disaster, 
and  not  her  value  for  any  particular  voj' age  or  purpose. 
The  expense  of  the  repairs  at  the  port  of  necessitj'', 
including  the  expense  of  getting  the  ship  afloat,  if  stranded, 
is  the  true  test  for  determining  the  amount  of  the  injury, 
and  such  sum  is  to  be  taken  as  will  fully  reinstate  the 
vessel,  and,  in  general,  with  the  same  kind  of  materials 
of  which  she  was  composed  at  the  time  of  the  disaster. 
It  has  also  been  considered,  that  the  three  objects  of 
insurance,  vessel,  cargo,  and  freight,  stand  on  the  same 
ground  as  to  a  total  loss  by  a  deterioration  to  more  than 
one  half  of  the  value.** 

In  ascertaining  the  value  of  the  ship,  and  the  quan- 
tum of  expense  or  injury,  difficulties  have  arisen,  and 
they  were  fully  discussed,  and  very  clearly  explained, 
in  Tede  v.  Merchants'  Insurance  Comjpanif.^     The  valua- 


*Guerlain  r.  Columbian  Ins.  Company,  7  Johns.  Jicp.  527.  Dcidcricks 
».  Com.  Ins.  Company,  10  ihid.  2M.  Candy's  Marshall,  600.  1  Pkillips 
im  /wsMmwrc,  434,  435.  Valin,  tom.  ii.  108.  Pothier,  h.  t.  No.  121.  131, 
132.  Emerigon,  tom.  ii.  214.  Lc  Guidon,  ch,  7.  sec.  8,  9.  In  Seton  r. 
Delaware  Ins.  Company,  2  Wash.  Cir.  Rep.  175.,  it  was  held,  that  a  partial 
loss  of  an  entire  carfro,  by  sea  damage,  if  amounting  to  morellian  half, 
might,  under  circumstances,  be  converted  into  a  technical  total  loss;  but 
not  if  a  distinct  part  of  the  cargo  be  destroyed,  and  the  voyage  be  not  thereby 
broken  up. 

b  Center  v.  American  Ins.  Company,  7  Cowen's  Rep.  ^64.  4  Wtnddl, 
45.  S.  C.     Sewall  r.  V.  S.  In^.  Company,  11  Pick.  90. 

c  3  Mason's  Rep.  70—78. 
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tion  in  the  policy  is  conclusive  in  case  of  a  total  loss,  but 
in  some  respects,  it  is  inapplicable  for  the  purpose  of  as- 
certaining the  quantum  of  injury  in  case  of  a  partial  loss  of 
goods.  The  rule  in  that  case  is,  to  ascertain  the  amount  of 
injury  by  the  difference  between  the  gross  proceeds 
of  the  sound  and  damaged  goods.*  *This  is  also  *331 
the  true  rule  as  to  the  ship,  though  there  is 
greater  difficulty  in  the  application.  The  value  of  the  ship 
at  the  time  and  place  of  the  accident,  is  the  true  basis 
of  calculation.^  And  with  respect  to  the  arbitrary  and 
fluctuating  rule  as  to  the  allowance  of  one  third  new  for 
old,  there  is  no  doubt  of  its  application  in  cases  ol'  partial 
loss  ;  but  such  a  deduction  is  not  allowed,  and  does  not 
apply  to  cases  of  total  loss.  The  reason  of  this  allow- 
ance to  the  underwriter,  of  one  third  of  the  expense  of 
the  reparations,  is  on  account  of  the  better  condition  in 
which  the  ship  is  put  by  them,  than  she  w^as  when  in- 
sured ;  and,  therefore,  neither  the  reason  of  the  rule,  nor 
the  rule  itself,  applies  to  the  case  of  a  ship  suffering  a 
partial  loss  on  her  first  voyage,  when  she  is  new,  and 
cannot  be  made  better  by  repairs.  The  half  value  which 
authorizes  an  abandonment,  is  half  the  sum  which  the 
ship,  if  repaired,  would  be  worth,  without  any  such 
deduction.*' 

Upon  a  valid  abandonment,  the  master  becomes  the 
agent  of  the  insurer,  and  the  insured  is  not  bound  by  his 
subsequent  acts  unless  he  adopts  them.  It  is  the  same 
thing  with  the  consignee  of  the  cargo.     It  is  the  duty  of 


■  Johnson  ».  Sheddon,  2  EatCs  Rep.  581. 

^  Patapsco  Ins.  Company  v.  SoutJigate,  5  Pcicrs*  U.  S.  Kep.  604. 

^  Dupuy  r.  U.  Ins.  Company,  3  Johns.  Cas.  182.  Contra^  Smith  v.  Bell, 
2  Caines*  Cases  in  ErroTy  153.  Coolidge  r.  Gloucester  Ins.  Company, 
15  Mass.  Rep.  341.  Peele  v.  Marine  Ins.  Company,  3  Mason's  Rep.  76, 77. 
The  extent  of  loss,  in  tlie  case  of  a  ship,  says  Boulay  Paly,  is  estimated  by 
a  comparison  of  the  value  in  the  policy,  witli  tlie  value  at  the  place  of  loss, 
and  not  with  the  amount  of  the  expense  requisite  to  repair.  Cours  do 
Droit  Com.  torn.  iv.  252. 
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the  master,  resulting  from  his  situation,  to  act  with  good 
faith,  and  caie,  ami  diligence,  for  the  protection 
•332  and  recovery  of  the  property,  for  'the  benefit  of 
whom  it  may  eventually  concern.  The  master 
of  an  insured  ship  injured  by  the  perils  of  the  sea,  and 
not  competent  to  complete  the  voyage,  may  sell  her  m 
a  case  of  necessity,  as  when  the  ship  is  in  a  place  m 
which  she  cannot  be  repaired ;  or  the  expense  of  repairnig 
her  would  be  extravagant,  and  exceed  her  value ;  or  he 
had  no  moneys  in  his  possession,  and  was  not  able  to 
raise  anv."  In  cases  of  capture  he  is  bound,  if  a  neutral, 
to  remain  and  assert  his  claim  until  condemnation,  or 
the  recovery  be  hopeless."  His  wages,  and  those  of  the 
crew,  arc  a  charge  on  the  owner,  and  ultimately,  m  case 
of  recovery,  to  be  borne  as  a  general  average  by  all 
parties  in  interest;  and  if  the  abandonment  be  accepted, 
the  underwriter  becomes  owner  for  the  voyage,  and  m 
that  character  liable  for  the  seamen's  wages,  and  entitled 
to  the  freight  subsequently  earned.'  If  the  master  pur- 
chases in  the  vessel,  or  ransoms  her,  the  insurer  will  be 
cntided  to  the  benefit  of  the  purchase  or  composition ; 
and,  on  the  other  hand,  if  the  insured  affirms  the  purchase 
of  the  master,  it  wiU  be,  at  tlie  optbn  of  the  insurer, 
a  waiver  of  the  abandonment.  The  insurer  can  accept 
of  the  re-purchase  of  the  master,  as  his  constructive 


-  Somes  r.  Sugruc,  4  Carr.  It  P«yn^.  2'  6- 
b  Marshall  r.  Union  Ins.  Company,  2  Hash.  Cir.Pep.ioZ. 
c  Hannnond  «.  Essex  F.  &  M.  Ins.  Con.i.any,  4  Mason's  Kep.  196.    It  ha. 
been  made  a  question  whether  tlie  underwriter,  after  an  accepted  abandon- 
Lnt,  is  bound,  in  his  new  character  of  owner,  to  ro  on  and  complete  tl.e 
y~    In  Ckse  ,.  Davidson,  5  m«U  «r  Se/...  89    Holroyd,  J.,  was  of 
oSn  that  he  was  under  no  such  obligation  to  the  freighter,  whose  nghte 
ai  owner  of  the  goo-ls  were  personal,  lying  in  contract  with  the  sh,,«.wner. 
7JZ  runnin,  luh ,/«  ,/«;,     There  is  a  suggestion  of  Mr. '-.- P"'""" ' 
Tthe  same  c^lVc,  in  Coolidge  r.  Gloucester  Mar.  Ins.  Co.  lo*...  Rep 
343     The  underwriter  cannot  claim  salvage  property  unless  A^re  ha^ 
bren  an  abandonment  of  the  property  made  and  accepted.    The  Ship 
llcnry  Ewbank,  Am.  Jurist,  No.  33.  p.  67. 
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agent,  and  affirm  the  act,  or  he  may  leave  it  to  fall  upon 
the  master.* 

*It  has  been  a  vety  controverted  question,  •SSS 
whether  an  abandonment  of  the  ship  transferred 
the  freight  in  whole  or  in  part.  It  was  finally  settled  in 
the  jurisprudence  of  New-York  and  of  Massachusetts, 
and  adopted  as  the  true  rule  in  the  Circuit  Court  of  the 
United  States  for  Massachusetts,  tliat  on  an  accepted 
abandonment  of  the  ship,  the  freight  earned  previous 
to  the  disaster  was  to  be  retained  by  the  owner,  or  his 
representative,  the  insurer  on  the  freight,  and  apportioned 
'pro  rata  itirieris  ;  and  that  the  freight  subsequently  to  be 
earned  went  to  the  insurer  on  the  ship.^  In  the  case  of 
Armroyd  v.  Union  Insurance  Coynpany^^  the  question  was 
raised,  but  left  undecided,  whether  the  entire  or  only  a 
pro  rata  freight,  in  such  a  case,  went,  on  abandonment, 
to  the  insurer  of  the  ship.  This  litigious  question  has 
now  been  settled  in  England ;  and  in  Case  v.  DavidsoUy^ 


■  Saidler  &  Craig  r.  Church,  cited  in  2  Caincs'  Rep.  286.  United  Ins. 
Company  v,  Robinson,  ibid.  280.  Jumel  r.  Marine  Insurance  Company, 
7  Johns.  Rep.  412.  Willard  r.  Dorr,  3  Mason's  Rep.  161.  Boulay  Paty, 
torn.  iv.  309,  310. 

•>  United  Insurance  Company  v.  Lenox,  1  Johns.  Cos.  377.  2  ibid.  443. 
Davy  V.  Hallet,  3  Caincs'  Rep.  20.  Marine  Ins.  Co.  v.  United  Ins.  Co., 
9  Johns.  Rep.  186.  Coolidjre  v.  Gloucester  Mar.  Ins.  Co.,  15  Mass.  Rep.  341. 
Hanimond  v.  Essox  F.  &  M.  Ins.  Co.,  4  Mason's  Rep.  196.  So,  in  the  case 
of  a  mortgage  of  a  ship  whilst  at  sea,  and  possession  taken  under  it,  the 
accruing  freight  passes  to  the  mortgagee,  as  incident  to  the  ship.  Dean 
r.  M'Ghie,  12  B.  Moore,  185. 

«  3  Binney's  Rep.  437. 

*  5  Maule  8f  Setto.  79.  S.  C.  affirmed  on  error,  2  Brod.  8f  Biug.  379.  In 
this  case  the  court  did  not  make  anv  distinction  between  the  freight  earned 
as  a, pro  rata  freight,  antecedent  to  the  abandonment,  and  that  earned  after- 
wards, but  the  entire  freight  was  held  to  pass  with  the  transfer  of  the  ship. 
There  would  seem,  therefore,  to  be  a  variance  on  this  point  between  the 
English  and  the  American  cases.  I  was  misled  in  the  first  edition  of  this 
work,  by  the  marginal  note  of  the  decision,  in  which  it  is  stated  in  the 
report  of  the  case  by  Maidc  5f  Selwtjn,  and  repeated  in  the  report  of  the  case 
on  error  by  Broderip  S^  Bimrham,  that  an  abandonment  of  the  ship  to  the 
insurer  on  the  ship,  carried  the  freiglit  "earned  subsequently  to  the  aban- 
donment as  incident  to  the  ship ;"  and  in  the  statement  of  the  case  it  is  also 
said  that  the  underwriter  on  the  ship  who  recovered,  claimed  "  a  proportion 

Vol.  III.  45 
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where  •ship  and  freight  were  separately  insured,  and 
each  subject  abandoned  as  for  a  total  loss,  it  was  adjudged 
that  the  abandonment  of  the  ship  transferred  the  freight 
as  incident  to  the  ship,  and  that  an  abandonment  was 
equivalent  to  a  sale  of  the  ship  to  the  abandonee.*  The 
French  jurisprudence  on  this  subject  has  been  equally 
embarrassing  and  unsettled.  The  ordinance  of  1681 
had  no  textual  regulation  relative  to  freight,  in  cases  of 
abandonment.  It  was  left  to  the  decisions  of  the  tribu- 
nals, and  they'  denied  to  the  insurer  on  the  ship  any 
freight  for  the  goods  saved.  Valin  exposed  the  error,** 
and  maintained  that  freight  on  abandonment,  whedier 
paid  in  advance  or  not,  ought  to  go  to  the  insurer.  In 
1778,  it  was  settled  at  Marseilles,  under  the  sanction  of 
Emerigon,  that  freight  was  an  accessory  to  the  ship; 
and  in  abandoning  the  ship,  the  freight  acquired  during 
the  voj'age  went  w^ith  it.*^  The  ordinance  of  1779 
followed  that  doctrine,  and  declared  that  acquired 
freight  already  earned  on  the  voyage,  was  insurable, 
and  did  not  go  with  the  ship  on  abandonment,  but  that 
the  future  freight  to  be  earned  on  the  goods   saved, 


of  the  money  received  by  the  defendants  for  freight."  But  on  a  doaer 
inspection  of  the  case,  it  appears  that  tlie  underwriter  claimed  and  recovered 
the  entire  freight,  and  that  no  distinction  was  made  between  the  freight 
arising  prior  and  subsequent  to  the  loss,  or  prior  and  subsequent  to  the 
abandonment. 

»  Mr.  Benecke^  Principles  of  Indemnity,  408. ^  after  giving  an  interesting 
history  of  the  progress  of  the  question,  concludes  that  tlie  insurer  on  the 
freight,  in  case  of  an  abandonment  of  that  also,  will  still  have  a  personal 
claim  on  the  owner  for  the  freight  subsequently  earned,  and  which,  but  for 
the  abandonment,  would  have  belonged  to  him.  Though  the  decision  of 
Lenox  and  United  Insurance  Company,  in  New- York,  had  been  in  print 
for  eighteen  or  twenty  years,  it  seems  to  have  been  entirely  unknown  to 
the  English  Coui-ts,  and  to  Mr.  Benecke,  in  1824,  though  he  has,  in  the 
course  of  his  work,  ransacked  the  local  laws  and  ordinances  of  most  of  the 
petty  as  well  as  great  commercial  states  and  cities  in  Europe.  I  should 
think  it  was  almost  time  for  Englishmen  to  find  out  that  there  is,  in  point 
of  fact,  a  very  cultivated  system  of  commercial  jurisprudence  actually 
existing  and  in  operation  on  this  side  of  the  Atlantic. 

^  Com.  liv.  3.  tit.  6.  Dcs  Assurances,  art.  15. 

«  Emrriffon,  torn.  ii.  'ZVlf — *227. 
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would  go  the  insurer,  if  there  was  no  stipulation  to  the 
contrary  in  the  policy,  saving  the  wages  of  seamen 
and  bottomry  *liens.  The  new  code*  declared  *335 
that  the  freight  of  goods  saved,  though  paid  in 
advance,  went,  upon  abandonment,  to  the  insurer  on  the 
ship.  The  construction  given  to  the  code  by  the  Royal 
Court  at  Rennes,  in  1822,  in  the  case  of  Blaize  v.  Com- 
pany of  General  Assurayice  at  Paris,  was,  that  the  future 
freight  did  not  go  to  the  insurer  on  the  ship,  but  only  the 
freight  on  the  goods  saved  and  already  earned  at  the 

time  of  the  loss.^ 

• 

(2.)   Of  the  adjiistment  of  partial  losses. 

In  an  open  policy  the  general  rule  is,  that  the  actual 
or  market  value  of  the  subject  insured,  is  to  be  estimated 
at  the  time  of  the  commencement  of  the  risk.  The  ob- 
ject of  inquiry  is,  the  true  value  of  the  subject  put  at  risk, 
and  for  which  an  indemnity  was  stipulated. 

There  are  two  kinds  of  indemnity  that  may  lawfully 
be  obtained  under  a  contract  of  insurance.  The  first  is, 
to  pay  what  the  goods  would  have  sold  for  if  they  had 
reached  the  place  of  destination  ;  and  the  value  there 
consists  of  the  prime  cost  and  expenses  of  the  outfit,  the 
freight  and  expenses  at  the  port  of  delivery,  and  the  profit 
or  loss  arising  from  the  state  of  the  market.  This  species 
of  indemnity  puts  the  insured  in  the  same  situation  as  if 
no  loss  had  happened.  The  other  kind  of  indemnity  is, 
to  pay  only  the  first  cost  of  the  goods,  and  the  expenses 
incurred ;  and  this  places  the  insured  in  the  situation  he 
was  before  he  undertook  the  adventure.  It  annuls  the 
speculation,  ,and  excludes  the  consideration  of  any 
eventual  profit  or  loss.  The  first  kind  of  insurance  is, 
in  the  opinion  of  Mr.  Benecke,*^  more  conformable  to  the 


»  Code  de  Commerce,  art.  386. 

k  Botday  Paty,  torn.  iv.  397— -417. 

«  TrMtisc  on  the  Principles  of  Indemnity  in  Marine  Insurance,  ch.  1 , 
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nature  of  mercantile  transactions,  arid  affords,  in  every 
case,  an  exact  indemnity ;  but  the  second  kind  of 
*336     insurance  *of  goods  is  the  one  in  practice  in  Eng- 
land and  other  commercial  countries. 

The  actual  or  market  value  at  the  port  of  departure, 
may  frequently  be  different  from  the  invoice  price,  or 
prime  cost,  and  when  that  happens,  or  can  be  ascertain- 
ed, it  is  to  be  preferred.*  In  Gahn  v.  Broame,^  the  invoice 
price  v^as  adopted  as  the  most  stable  and  certain  evi- 
dence of  the  actual  value ;  but  in  Le  Raij  v.  United  Insu- 
rance Company,*^  the  invoice  price  was  understood  to  be 
equivalent  to  the  prime  cost,  and  that  w^as  commonly 
the  market  value  of  the  subject  at  the  commencement  of 
the  risk.  The  court,  in  that  case,  did  not  profess  to  lay^ 
down  any  general  rule,  but  they,  nevertheless,  adopted 
the  prime  cost  as  being  a  plain  and  simple,  and,  generally 
speaking,  the  best  rule  by  which  to  test  the  value  of  the 
subject.  The  English  Court  of  King's  Bench,  in  Usher  v. 
Noble^^  pursued,  in  effect,  the  same  rule,  by  estimating  a 
loss  on  goods  in  an  open  policy,  at  the  invoice  price  at 
the  loading  port,  and  taking  wdth  that  the  premium  of  insu- 
rance, and  commission,  as  the  basis  of  the  calculation.^ 

If  goods  arrive  damaged  at  the  place  of  destination, 
the  way  to .  ascertain  the  quantity  of  damage,  either  in 
open  or  valued  pohcies,  is  to  compare  the  market  price, 
or  gross  amount  of  the  damaged  goods,  with  the  market 
price  or  gross  amount  at  w^hich  the  same  goods  would 
have  sold  if  sound.^    But  this  mode  of  adjustment  affords 


•  Snell  V.  Delaware  Ins.  Co.,  4  Dallas^  Rep.  430.     Carson  v.  Marine  Ins. 
Co.,  2  Wash.  Cir,  Rep.  468. 

»»  1  Johns.  Cas.  120. 

•  7  Johns.  Rep.  343. 
d  12  East's  Rep.  639. 

•  This  is  admitted  in  the  French  Law  to  afford  all  the  indemnity  that  was 
stipulated  by  the  policy.     Boulay  Paty,  torn.  iv.  41,  42.    The  premium  of 
insurance  is  considered  as  part  of  the  value  of  the  goods.     ' 

''  Lewis  r.  Rucker,  2  Burr.  Rep.  1167.    Johnson  v.  Sheddon,  2  East^s 
Rep.  581.    Usher  v.  Noble,  12  ihid.  639.    Bencck^i  on  Indemnity,  426. 
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,no'  perfect  indemnity  ♦to  the  insured,  for  he  has  to 
pay  freight  for  the  goods  as  if  they  were  sound, 
and  which  freight  he  cannot  recover  of  the  insurer. 
Various  expedients  have  been  suggested  to  remedy  the 
inconvenience,  and  the  true  one  is  to  insure  the  sum  to 
be  paid  for  the  freight  and  charges  at  the  port  of  delivery.* 
We  have  seen,  in  a  former  lecture,**  that  an  adjustment 
of  a  general  average  at  a  foreign  port  is  conclusive  ;  and 
it  is  equally  so  between  the  parties  to  the  policy,  and 
between  the  parties  in  interest  in  the  adventure.  It  is 
the  rule  in  aU  foreign  countries  for  the  underwriter  to  be 
bound  by  foreign  adjustment  of  general  average,  unless 
there  be  a  stipulation  to  the  contrary  in  the  policy,  as  is 
the  case  in  those  of  the  insurance  companies  at  Paris.*^ 
There  is  a  material  difFercnce  between  the  adjustment  of 
a  partial  loss,  and  of  a  general  average,  since  the  former 
is  adjusted  according  to  the  value  at  the  time  and  place 
of  departure  of  the  vessel,  and  the  latter  according  to  the 
value  at  the  foreign  port.*  And,  as  in  cases  of  partial 
loss,  it  is  to  be  adjusted  upon  a  comparison  of  the  gross 
proceeds  of  the  sound  and  damaged  goods,  the  under- 
writer has  nothing  to  do  either  with  the  state  of  the 
market,  or  with  the  loss  on  landing  expenses,  freight, 
and  duty,  accruing  in  consequence  of  the  deterioration ; 
for  no  premium  is  paid  for  those  items,  and  all  other 
'  modes  of  adjusting  particular  average,  except  that  found- 
ed on  the  principle  of  the  gross  proceeds,  are  erroneous.* 
In  settling  losses  under  the  memorandum  in  the  poUcy, 
which  declares  articles  free  of  average  under  say  five 
per  cent.,  if  a  partial  loss  to  an  article  be  found,  on  sur- 
vey and  sale,  to  have  been  five  per  cent.,  the  insurer 


*  Benecke  on  Indemnity,  17 — 26. 
^  Ante.  Lee.  47. 

*  Molloy,  b.  2.  eh.  6.  sec.  16.    7  Mass.  Rep.  370.    5   Coicen^s  Rep.  63. 
Beneckemi  Indemnity,  331. 

*  1  Emerigonf  659.     Ord,  dc  la  Mar.  tit.  Du  Jet.  art.  6. 

*  Beaecke  on  Indemnity,  426, 427. 
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pays  the  damages  and  the  expenses.  If  under  five 
•338     *per  cent.,  he  pays  nothing,  and  the  insured  bears 

the  cxjjcmes.  The  expenses  are  like  costs  of  suit, 
and  fall  upon  the  losing  party.  The  expenses  are  not 
taken  to  make  up  the  five  per  cent.* 

If  extraordinary  expense,  and  extra  freight,  be  incurred 
in  carrying  on  the  cargo  in  another  vessel,  when  the  first 
one  becomes  disabled  by  a  peril  of  the  sea,  the  French 
rule  is,  to  charge  the  same  upon  the  insurer  of  the  cargo.^ 
This  question  is  left  undecided  in  the  English  law,  but 
in  this  country  we  have  followed  the  French  rule.* 
With  respect  to  leakage,  the  rule,  in  cases  free  from  spe- 
cial stipulation,  is,  that  the  insurer  is  not  liable  for  waste 
occasioned  by  ordinary  leakage,  and  only  for  leakage 
beyond  the  ordinary  waste,  and  produced  by  some  ex- 
traordinary accident.  The  practice  is,  to  ascertain,  in 
each  particular  case,  what  amount  of  leatage  is  to  be 
attributed  to  ordinary  causes,  or  the  fault  of  the  insured, 
or  bad  stowage,  and  what  to  the  perils  of  the  sea ;  and, 
in  pursuing  his  inquiry,  the  season  of  the  year,  tlie  nature 

of  the  articles,  the  description  of  the  vessel, 
♦339     •the  length  of  the  voyage,  and  the  stowage,  are 

all  to  be  considered.^ 


*  Benecke  on  Indemnity ^  436.  Mr.  Benecke,  in  ch.  9.,  has  gone  into  par- 
ticular calculations  on  the  aubjcct  of  the  adjustment  of  particular  average, 
on  every  kind  of  expense  or  damage  short  of  a  total  loss,  and  applied  his 
principles  to  almost  all  the  variety  of  cases  tliat  can  arise,  and  to  his  lucid 
explanations  I  must  refer  the  student  for  a  more  practical  knowledge  of  the 
subject.  The  five  per  cent.,  is  to  be  computed  upon  the  valuation  in  the 
policy,  after  deducting.the  premium.  Several  or  distinct  losses  happening 
at  dift'erent  times,  are  not  to  be  added  to  make  up  the  five  percent.  Brooks 
V,  Oriental  Ins.  Co.,  7  Pick^  259.  Distinct  successive  losses  to  the  ship 
cannot  be  added  together  to  make  up  the  five  per  cent.,  though  it  may  be 
otherwise  as  to  the  cargo.  In  the  one  case,  many  trifling  losses  may  fall 
within  the  conunon  wear  and  tearof  tlie  ship  borne  by  the  owner;  but  in 
the  other,  the  entire  damage  cannot  be  ascertained  until  the  cargo  is  un- 
laded^ Jbid.     See,  also,  Stevens  an  Average,  214.     Benecke,  473. 

•»  Emerigon,  tom.  i.  429—433.     Code  dc  Commerce,  No.  391.  393. 
=  Mumford  ».  Commercial  Ins.  Co.,  5  Johns.  Rep.  2(52.    Searle  v.  Scovell, 
4  Johns.  Ch.  Rep.  21d.     Dodge  v.  Marine  Ins.  Co.,  17  Mass,  Rep.  471. 

*  Phillips  on  Insurance,  vol.  i.  246, 247.  Miller  on  Insurance,  132.  2  Valin, 
14.80.83.    Emerigon,  vol  \.  391. 
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An  adjustment  of  a  loss  cannot  be  set  aside  or  opened 
except  on  the  ground  of  fraud,  or  mistake  of  facts  not 
known.  It  is  only  prima  facie  evidence  of  the  claim,  and 
the  party  must  have  a  full  disclosure  of  the  circum- 
stances of  the  case  before  he  will  be  concluded  by  it. 
In  the  language  of  Lord  Ellenborough,  they  must  all  be 
blazoned  to  him  as  they  really  existed.*  And  in  making 
the  adjustment,  in  the  case  of  a  partial  loss,  the  rule  is 
to  apply  the  old  materials  towards  the  payment  of  the 
new,  by  deducting  the  value  of  them  from  the  gross 
amount  of  the  expenses  for  the  repairs,  and  to  allow  the 
deduction  of  the  one-third  new  for  old  upon  the  balance.'* 
In  England,  if  the  injury  be  sustained,  and  the  repairs 
made,  when  the  vessel  is  new,  and  on  her  first  voyage, 
no  deduction  of  new  for  old  is  made  ;  because  the  vessel 
being  new,  it  is  not  supposed  that  she  is  put  in  better 
condition  by  the  repairs.^  But  in  this  country  that  dis- 
tinction has  not  been  adopted,  and  the  deduction  of  one 
third  new  for  old  is  made,  whether  the  vessel  be  new  or 

The  insurer  is  liable  for'all  the  labour  and  expense  at- 
tendant upon  an  accident  which  forces  the  vessel  into 
port  to   be    repaired  ;*    and    in    consequence  of  the 


•  Dow  r.  Smith,  1  Caines'  Hep.  32.  Shepherd  v.  Chewter,  1  Campb.  N. 
P.  Rep.  274.     Steel  v.  Lacy,  3  Taunt.  Rep.  286. 

••  Burnes  v.  Nat.  Insurance  Company,  1  Cotcen,  265.  Savage,  Ch.  J., 
in  Dickey  v.  New-York  Ins.  Company,  4  ibid.  245.  Brooks  v.  Oriental 
Ins.  Company,  7  Pick.  259.  The  rule  applies  equally  to  steam  vessels 
insured  on  our  interior  waters.  Wallace  v.  Ohio  Ins.  Company,  4  Ohio 
Rep.28i. 

•  Fenwickr.  Robinson,  1  Danson  S^  Lloyd,  8. 

*  Dunham  v.  Com.  Ins.  Company,  11  Johns.  Rep.  315.  Sewall  r.  U.  S. 
Ins.  Company,  11  Pick.  90.  Temporary  repairs  in  the  course  of  the  voy- 
age are  held  to  be  particular  average,  but  other  repairs  abroad,  from  strict 
necessity,  to  enable  the  vessel  to  return,  and  which  become  useless  ailer- 
wards,  are  general  average.  Brooks  v.  Oriental  Insurance  Company,  7 
ibid.  259. 

*  Shiff  V,  Miss.  Ins.  Company,  1  Miller^ s  Louis.  Rep.  304. 
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general  permission  in  *the  policy  for  the  insured 
to  labour  for  the  recovery  of  the  property,  the  in^- 
surer  may  be  rendered  liable  for  the  expenses  incurred 
in  the  attempt  to  recover  the  lost  property,  in  addition  to 
the  payment  of  a  total  loss.*"  It  has  been  a  question 
much  contested  in  the  French  tribunals,  whether  the 
insurer  can,  in  cases  distinct  from  the  above  stipulation, 
be  held  chargeable  at  the  same  time,  and  cumulatively, 
with  the  amount  of  an  average,  and  also  with  the 
amount  of  a  subsequent  total  loss,  in  the  same  voyage. 
This  is  said  to  be  contrary  to  all  principle,  and  the  ele- 
ments of  the  contract ;  and  it  was  decided  in  the  Court 
of  Cassation,  in  1823,  after  great  litigation,  that  the  in* 
surer  was  not  holden  beyond  the  amount  of  his  sub^ 
scription,  and  for  which  he  received  a  premium,  not- 
withstanding the  prior  partial  and  the  subsequent  total 
loss.** 

(3.)  Of  the  return  of  premium.  » 

The  premium  paid  by  the  insured  is  in  consideration 
of  the  risk  which  the  insurer  assumes ;   and  if  the 


■  1  Caines'  Rep.  284.  450.  7  Johns.  Rep.  62.  424.  433.  4  TaufU,  Rep. 
367.  Emerigon  has  taken  notice  of  this  stipuhition  in  the  English  policies, 
by  means  of  which  the  insurer  may  become  chargeable  beyond  the  amount 
of  his  siibscription ;  and  there  is  tlie  same  stipulation,  by  which  they  may 
be  so  charged,  in  the  policies,  at  Antwerp,  Rouen,  Nantes,  and  Bordeaux ; 
and  there  is  the  same  clause  in  tlic  formula  given  by  Loccenius.  In  the 
form  used  at  Marseilles  there  is  no  such  clause,  and  without  such  clause,  and 
as  a  general  rule,  the  insurer  is  not  chargeable  beyond  his  subscription.  But 
with  such  a  special  clause,  Valin  and  Emerigon  both  agree,  that  the  expense 
mustbe  borne  by  the  insurer,  though  it  go  beyond  the  effects  recovered.  This, 
however,  is  denied  by  Boulay  Paty,  who  insists  that  the  sum  subscribed  limits 
all  claim  upon  tlie  insurer.  1  Emerigon,  484.  2ibid.  202 — 213.  Valin*8  Com. 
torn.  ii.  99.  Boulay  Paty,  torn.  \v.  2}%  313.  In  some  of  our  American  policies, 
the  stipulation  is  that  the  assured  may  labour  and  travel,  for,  in  and  about 
the  safeguai-d  and  recovery  of  the  property,  1o  the  charges  tthereofUie  insurers 
wiU  contrihutey  according  to  the  rate  and  quantity  of  the  sum  insured. 

*»  Kermet  v,  la  Compagnie  Royale  d' Assurance,  reported  in  tlie  Joumai 
dJi'Cassationy  1823,  and  quoted  at  large  in  Boulay  Paty,  torn.  iv.  519—632. 
and  see,  also,  tW/f .  272— 276. 
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contract  of  •insurance  be  void  ah  initio^  or  the 
risk  has  not  been  commenced,  tlie  insured  is  en- 
titled to  a  return  of  premium.  If  the  insurance  be  made 
without  any  interest  whatsoever  in  the  thing  insured,  and 
this  proceeds  through  mistake,  misinformation,  or  any 
other  innocent  cause,  the  premium  is  to  be  returned. 
So,  if  the  insurance  be  made  with  short  interest, 
or  for  more  than  the  real  interest,  there  is  to  be  a 
ratable  return  of  premium.  If  the  risk  has  not  been 
run,  whether  it  be  owing  to  the  fault,  pleasure,  or 
will  of  the  insured,  or  to  any  other  cause,  the  premium 
must  be  returned,  for  the  consideration  for  which  it  was 
given  fails.*  If  the  vessel  never  sailed  on  the  voyage 
insured,  or  the  policy  became  void  by  a  failure  of  the 
warranty,  and  without  fraud,  the  policy  never  attached ; 
but  if  the  risk  has  once  commenced,  though  the  voyage 
be  immediately  thereafter  abandoned,  there  is  to  be  no 
return  or  apportionment  of  premium.  And  if  the  pre- 
mium is  to  be  returned,  it  is  the  usage  in  every  country, 
where  it  is  not  otherwise  expressly  stipulated  in  the  po- 
licj',  for  the  insurer  to  retain  one  half  per  cent,  by  way 
of  indemnity  for  his  trouble  and  concern  in  the  trans- 
action.** 

The  insurer  retains  the  premium  in  all  cases  of  actual 
fraud  on  the  part  of  the  insured,  or  his  agent.*^  So,  if  the 
trade  be  in  anj^  respect  illegal,  the  premium  cannot  be 
reclaimed.^  If  the  voyage  be  divisible,  there  may  be  an 
apportionment  of  the  premium  ;  and  if  the  risk  as  to  the 
one  pait  of  the  voyage  has  not  commenced,  the 
premium  may  *be  proportionably  retained.     But    •348 


"  Tyrie  v.  Fletcher,  Cowp.  Rep.  666.  Loruine  v.  Thomlinson,  Doug. 
Rep.  585.  8  Term  Rep.  156.  arg.  Holmes  v.  Union  Ins.  Company,  2 
Johns.  Cas.  329.    Taylor  v.  Sumner,  4  Mass.  Rep.  56. 

^  Emerigon,  torn.  ii.  154.  1  Phillips  on  Insurance^  503.  Code  de  Com' 
merce,  art.  349.     Hendricks  ».  Com.  Ins.  Company,  8  Johns.  Rep.  1. 

«  Tyler  r.  Hern,  Park  on  Insurance,  285.  Chapman  v.  Fraser,  Marshall 
on  Insurance.  652. 

^  March  c.  Ahel,  3  Bos.  8f  Pull  35.  Van  Dyck  v.  Hewitt,  I  East's 
Rep.  C6. 

Vol.  III.  46 
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the  premium  cannot  be  divided  and  apportioned, 
unless  the  risks  were  divisible  and  distinct  in  the  policy. 
If  the  voyage  and  the  premium  be  entire,  there  can 
be  no  apportionment.  It  is  requisite  that  the  voyage, 
by  the  usage  of  trade,  or  the  agreement  of  the  parties,  be 
divisible  into  distinct  risks ;  and,  in  that  case,  if  no  risk 
has  been  run  as  to  one  part,  there  may  be  an  apportion- 
ment of  premium." 

The  French  code  provides  for  the  apportionment  of 
premium,  in  the  case  of  an  insurance  on  goods,  when  part 
of  the  voyage  has  not  been  performed.**  M.  Le  Baron 
Locre,  in  his  commentary  upon  this  article,  vindicates  it 
by  very  ingenious  reasoning,  which  M.  Boulay  Paty* 
thinks,  however,  does  not  remove  the  diflSculty ;  and  he 
contends,  that  such  a  provision  is  contrary  to  a  principle 
of  the  contract,  that  when  the  risk  has  once  commenced, 
the  right  to  the  entire  premium  is  acquired. 

rV.   Of  the  mritcrs  on  insurance  l-aw, 

I  have  now  finished  a  survey  of  the  leading  doctrines 
of  marine  insurance,  which  is  by  far  the  most  extensive 
and  complex  title  in  the  commercial  code.  There  is  no 
branch  of  the  law  that  has  been  more  thoroughly  inves- 
tigated, and  more  successfully  cultivated  in  modem 
times,  not  only  in  England,  but  upon  the  European  con- 
tinent. Maritime  law  in  general,  partakes  more  of  the 
character  of  international  law  than  any  other  branch  of 
jurisprudence  ;  and  I  trust  I  need  not  apologize  for  the 
free  use  which  has  been  made,  for  the  purpose  of 
•343  illustration,  not  of  English  authorities  only,  *but 
of  the  writings  of  other  foreign  lawyers,  and  the 


•Stevenson  v.  Snow,  3  Burr.  Rep.  1237.  Long  r.  Allen,  MarskaU  on 
Insurance,  660.  Donath  v.  Ins.  Co.  of  N.  A.,  4  Dallas'  Rep.  463.  Ogden  v. 
Firem.  Ins.  Company,  \2  Johns.  Rep.  llA.  1  Phillips  on  Insurancef  li03 — 
510. 

^  Code  de  Commerce,  art.  356.  t 

*  Cowrt  ds  Droit  Commercial  Maritime,  torn.  iv.  96,  99. 
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decisions  of  foreign  tribunals,  relative  to  the  various 
heads  of  the  law  merchant.  I  am  justified,  not  only  by 
the  example  of  the  most  eminent  of  the  English  lawyers 
and  judges,  but  by  the  consideration,  that  the  law  mer- 
chant is  part  of  the  European  law  of  nations,  and  giounded 
upon  principles  of  universal  equity.  It  pervades 
every  where  the  institutions  of  that  vast  combination  of 
Christian  nations,  which  constitutes  one  community  for 
commercial  purposes  and  social  intercourse  ;  and  the 
interchange  of  principles,  and  spirit,  and  literature,  which 
that  intercourse  produces,  is  now  working  wonderful 
improvements  in  the  moral  and  political  condition  of  the 
human  race. 

The  general  principles  of  insurance  law^  rest  on  solid 
foundations  of  justice,  and  are  recommended  by  their 
public  utility ;  and  yet  it  is  a  remarkable  fact,  that  none 
of  the  nations  of  antiquity,  though  some  of  them  were 
very  commercial,  and  one  of  them  a  great  maritime 
power,  appear  to  have  used,  or  even  to  have  been 
acquainted,  with  this  invaluable  contract.*  It  was 
equally  a  stranger  to  the  early  maritime  codes  compiled 
on  the  revival  of  arts,  learning,  and  commerce,  at  the 
conclusion  of  the  middle  ages.  The  Consolato  del  Mare, 
the  laws  of  Oleron,  and  the  laws  of  the  Hanseatic  asso- 
ciation, were  all  silent  upon  the  subject  of  the  contract 
of  insurance.  The  first  allusion  to  it  is  said  to  have 
been  made  in  the  latter  part  of  the  fourteenth  century, 
and  where  we  should  not,  at  that  early  age,  have  first 
expected  to  find  it :  in  the  laws  of  Wisbuy,  compiled  in 
the  Teutonic  language,  on  the  bleak  shores  of  an  island 


*  Bynkershoeck  and  Emerigonboth  agree,  that  the  contract  of  insurance 
was  not  to  be  found  in  the  Roman  law,  though  some  traces  of  it  have 
been  supposed  to  be  perceivpd  in  tlje  Roman  history.  Bynk.  Q^^ESt.  J, 
Pub.  lib.  1.  c.  21.     Emerigon  des  Ass.  pref. 
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in  the  middle  of  the  Baltic  sea.*  It  is  so  ne- 
•344  cessary  a  contract,  that  Valin  concludes,  ♦mari- 
time commerce  cannot  well  be  sustained  without 
it,  for  no  prudent  ship-owner  would  be  willing  to  risk  his 
own  fortune,  and  that  of  others,  on  an  unprotected  ad- 
venture at  sea.  The  business  of  uncovered  navigation 
or  trade,  would  be  spiritless  or  presumptuous.  The  con- 
tract of  insurance  protects,  enlarges,  and  stimulates 
maritime  commerce ;  and  under  its  patronage,  and  with 
the  stable  security  which  it  affords,  commerce  is  con- 
ducted with  immense  means,  and  unparalleled  enter- 
prise over  every  sea,  and  to  the  shores  of  every  country, 
civilized  and  barbarous.  Insurers  are  societies  of  capi- 
taUsts,  who  are  called  by  their  business  to  study,  with 
profound  sagacity,  and  with  exactness  of  calculation. 


*■  The  allusion  to  marine  insurance  in  art.  66.  of  the  Laws  of  ff^lvc^,  is 
so  obscure  or  equivocal,  that  the  most  celebrated  jurists  have  differed  in 
opinion,  as  to  the  origin  of  the  contract.  ClnraCy  in  his  commentary  on 
that  article  of  the  Laws  of  Wisbuy,  applies  it  directly  to  insurances ;  and  he 
had  studied  that  compilation  thoroughly,  for  he  translated  it  into  French, 
from  the  old  German,  or  Tudcsque  language,  in  which  the  code  had  been 
preserved  to  his  day.  In  the  collection  of  Sea  Latcs,  published  at  London 
under  Queen  Anne,  the  article,  as  translated,  applies  to  marine  insurance. 
Emerigon,  also,  in  the  preface  to  his  treatise,  gives  that  construction  to  the 
article,  and  he  and  Cleirac  are  great  authorities  on  the  point.  On  the  other 
hand,  EmerigoiyidmitsthatStypmannus,  Gibalinus,  Ansaldus,and  Casare- 
gis,  would  not  allow  that  the  use  of  insurances  was  introduced  into  com- 
merce until  towards  the  iifleenth  century  ;  and  Valin  intimates,  that  the 
contract  of  insurance  came  from  the  Italians,  and  passed  from  them  to  the 
Spaniards,  Dutch,  and  other  commercial  nations.  Malynes,  as  early  aa 
1623,  traced  the  practice  of  insurance  from  Claudius  Csesar  to  the  inhabit- 
ants of  Oleron,  and  then  to  Antwerp  and  London.  CUirac's  Us  Us  et 
Coutumes  de  la  Mer^  155.  Malynes^  Lex  Mercatoriaf  part  1.  105.  £nim- 
goHj  Train  des  Ass.  pref.  Valines  Com.  tom.  ii.  27.  Bynkershoeck  said, 
he  had  no  evidence  that  the  contract  of  insurance  was  in  use  in  Holland  in 
the  fifteenth  century,  though  he  found  it  to  have  been  in  established  use  by 
the  middle  of  the  following  century.  Quast.  J.  Priv.  lib.  4.  ch.  1,  DoH 
Antonio  de  Capmany  in  his  History  of  the  Coittmerct  of  Barcelona  ^  as  referred 
to  in  M^Ctdloch^s  Dictionary  of  Comtnerce,  art.  Insurance,  cives  an  ordinance 
relative  to  insurance,  issued  by  the  magistrates  of  (hat  city  in  1435.  If  this 
be  the  fact,  Barcelona  must  be  regarded  as  the  birth  place  of  the  law  of 
marine  insurance. 
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the  geography  and  navigation  of  the  globe,  the  laws  of 
the  elements,  the  ordinances  of  trade,  the  principles  of 
international  law,  and  the    customs,   products, 
character,   and  institutions  of  every   *country,     *345 
where  tide  waters  roll,  or  to  which  winds  can 
waft  the  flag  of  their  nation.* 

Many  of  the  states  and  great  commercial  cities  of 
Europe,  in  the  early  periods  of  modern  history,  made 
and  published  ordinances  relating  to  insurance,  and 
most  of  them  have  been  collected  in  MagerCs  Essay  on 
Instirance^  published  in  1755.  The  most  important  of 
these  compilations,  were  the  ordinances  of  Barcelona, 
Bilboa,  Florence,  Genoa,  Antwerp,  Rotterdam,  Amster- 
dam, Copenhagen,  Stockholm,  and  Konigsberg,  as  well 
as  royal  ordinances  of  the  kings  of  France,  Spain,  and 
Portugal.  They  are  authentic  memorials  of  the  pros- 
perity of  commerce,  and  evidence  of  the  early  usages  in 
respect  to  a  contract  governed  by  general  principles  of 
policy  and  justice.  We  may  also  refer  to  the  decisions 
of  the  Rota  of  Genoa,  (of  which  so  much  use  is  made  by 
Roccus,)  to  show  how  early  and  extensively  insurance 


*  The  French  lawyers  have  described  the  contract  of  insurance  in  strong 
and  eloquent  language.  Ccst  une  espece  de  jeu^  said  Emerigon,  truly  and 
gravely ;  qui  exige  beaucoup  de  prudence  de  la  part  de  ceuz  qui  s^y  adonnent. 
11  foul  f aire  V analyse  des  hazards,  et  posseder  la  science  du  calcul  des  prchahUi- 
ties ;  prSvoir  les  ecueils  de  la  mer,  et  ceux  de  la  mauvaiscfoi ;  ne  pas  perdre  de 
vue  les  cas  insolites  et  extraardinaires ;  cambifier  le  tout,  le  comparer  avec  le  tauz 
des  primes,  et  juget  quel  sera  le  resvltat  de  Vetisemble.  But  the  French  coun- 
sellors of  state,  Messrs.  Corvetto,  B^gouen,  and  Maret,  in  their  report  to 
the  legislative  body,  on  the  8th  September,  1807,  declared,  that  Ce  beau 
amtrat  est  le  noble  produU  du  g6nie  de  Vhomme,  et  le  premier  garant  du  com- 
merce maritime.  II  lu consvUi  Us  saisons ;  Ua porti  ses  regards  sur  la mer ; 
U  a  inlerroge  ce  terrible  element ;  il  en  a  jugi  Vinconstancc  ;  ilena  presenti  les 
orages;  it  a  ipii  la  politique;  il  a  reconnu  les  portes  et  les  cdtes  des  deux 
mondes ;  Ua  tout  soumis  a  des  calculs  savans,  a  des  theories  approximatives, et 
il  a  dit  au  commercant  habile ;  au  narigateur  intrepidc :  certes  il  y  a  des  desas- 
tres  sur  lesfpiels  Vhumamti.  nc  pent  que  semir;  rnais  quant  a  voire  fortune  allex, 
francesacz  hs  rrtcrs,  d'jiloycz  ratrc  aciiriti  et  totrc  Industrie :  Je  me  cliarge  de 
vos  risques. 
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questions  became  a  source  of  litigation  and  topic 
•346     of  discussion   in  the   courts   of  *justice.*     But 

without  dwelling  upon  these  historical  views, 
my  object  at  the  close  of  this  lecture  is,  merely  to  direct 
the  attention  of  the  student  to  the  character  and  value  of 
tfie  most  distinguished  works,  which  have  elevated  and 
adorned  this  branch  of  the  law. 

The  earliest  work  extant  on  insurance,  is  the  cele- 
brated French  treatise  entitled  Le  Guidon.  It  was  di- 
gested and  prepared  some  centuries  ago,  by  a  person 
whose  name  is  unknown,  for  the  use  of  the  merchants  of 
Rouen.  It  was  published  by  Cleirac  in  1671,  in  his 
collection  entitled  Les  Us  et  Coutumes  de  la  Mcr  ;  but  it 
was  a  production  of  a  much  earlier  date,  and  it  contains 
decisive  evidence  that  the  law  of  insurance  had  become, 
in  the  sixteenth  century,  a  regular  science.  Emerigon 
viewed  it  as  containing  the  true  principles  of  nautical 
jurisprudence,  and  was  valuable  for  its  wisdom,  and  for 
the  great  number  of  principles  and  decisions  which  it 
contained ;  and  when  Cleirac  gave  to  the  world  his 
revised  and  corrected  edition  of  the  Le  Guidon^  he 
regretted  that  he  was  not  able  to  rescue  from  oblivion 
the  name  of  an  author  who  had  conferred  signal  honour 
on  his  country,  by  the  merit  and  solidity  of  his  produc- 
tion, though  it  wanted  the  taste  and  elegance  of  later 
ages.** 

The  treatise  of  Roccus  on  insurance,  has  been  uni- 
versally regarded  as  a  text  book  of  great  authority.  He 
was  an  eminent  civilian  and  judge  at  Naples,  and  pub- 
lished his  w^ork  in  1655  ;  and  Mr.  IngersoU,  the  American 


■  Those  decisions,  under  the  title  of  Decisiones  Eotec  Genu4g  de  Mercatura^ 
are  contained  in  the  voluminous  compilation,  which  includes  the  works 
of  Santerna  and  of  Straccha,  and  was  published  at  Amsterdam  in  1669. 
They*  amount  to  215  decisions,  and  many  of  them  relate  to  insurance 
questions,  and  they  settled  principles  which  govern  at  this  day. 

^  Cleirac' s  pref.  to  Le  Guidon. 
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translator,  perceives  an  analogy  between  the  treatises  of 
Roccus  and  Littleton's  tenures.    That  analogy  does  truly 
exist  in  the  sound  logic,  admirable  precision,  and 
» vast  power  of  compression,  ♦which  are  displayed     *347 
throughout  his  works.     He  made  free  use  of  the 
treatises  ofSanternaand  Straccha  on  insurance  law,  and 
gave  authority  to  those  very  creditable  productions  of 
the  latter  part  of  the  sixteenth  century.*    Bynkershoeck 
has  devoted  the  fourth  book  of  his  QiuBstioiies  Juris  Privati 
to  the   contract  of  insurance.     It  constitutes  a  large 
treatise,  which    discusses,   with  his  usual  freedom  of 
thought  and  expression,  almost  every  important  branch 
of  the  law  of  that  contract.    His  work,  which  occasionally 
refers  to  the  Roman  law,  is  almost  entirely  grounded  on 
Dutch  edicts,    and  judicial  decisions  in  the   courts  of 
Holland.     It  is  essentially  a  collection  of  reports  of 
ca^es  adjudged  in  the  Dutch  courts,  and  I  do  not  per- 
ceive that  he  ever  refers  to  the  decisions  of  the  Rota  of 
Genoa,  or  to  the  writings  of  Santerna,   Straccha,   or 
Roccus,  which  were  before  his  eyes.     Such  reserve,  or 
proud  disdain  of  foreign  illustration  and  aid,  detracts 
greatly  from  the  scientific  character  and  liberal  temper 
of  the  work.     But  we  proceed  to  the  mention  of  authors^ 
by  whose  learned  labours  the  utility  of  all  preceding 


■  The  treatise  of  SaiUemaf  a  Portuguese  lawyer,  De  Assecurationihus  et 
Sponsionibus  Mercatoruniy  and  the  larger  and  later  work  of  Straccha,  of 
Ancona,  De  Assecuratwnibus,  equally  abound  in  references  throughout  the 
body  of  their  works,  to  the  civil  law  and  the  early  civilians.  The  latter  is 
essentially  the  groundwork  of  the  treatises  of  Roccus,  and  yet  both  Straccha 
and  Santerna  are  rudely  termed,  by  Bynkershoeck,  semi-barbarous  writers, 
though  they  were  familiar  not  only  with  the  Roman  law,  but  with  the 
Roman  classics.  Emerigon  and  Valin  make  free  use  of  the  works  of  these 
authors,  as  they  do  also  of  the  commercial  discourses  of  Casaregis,  who  ia, 
without  contradiction,  as  VcUin  says,  (Com.  sur.  Ord.  pref.)  the  best  of  all 
the  writers  whom  he  had  enumerated,  and  he  had  already  mentioned 
Cleirac,  Straccha,  Stypmannus,  Loccenius,  Kuricke,  Peckius,  Vinnius, 
and  Weysten.  Casaregis  has  also  received  the  highest  and  warmest 
eulogy  from  the  learned  and  eloquent  author  of  the  article  No.  15,  in  the 
North  American  Retnew,  vol.  vii.  ^3. 
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treatises  on  insurance  was  superseded,  and  their  fame 

and  lustre  eclipsed. 
•348  *Valin's  copious  commentary  upon  that  part 

of  the  ordinance  of  Louis  XlV.,  which  relates  tq 
insurance,  is  deserving  of  great  attention,  and  it  has  uni- 
formly and  every  where  received  the  tribute  of  the 
highest  respect,  for  the  good  sense,  sound  learning,  and 
weight  of  character,  which  are  attached  to  his  luminous 
reflections.  Pothier's  essay  on  insurance  is  a  concise, 
perspicuous,  accurate,  and  admirable  elementary  digest 
of  the  principles  of  insurance,  and  it  contains  the  funda- 
mental doctrines  and  universal  law  of  the  contract.  But 
the  treatise  of  Emerigon  very  far  surpasses  all  preceding 
works,  in  the  extent,  value,  and  practical  application  of 
his  principles.  It  is  the  most  didactic,  learned,  and 
finished  production  extant  on  the  subject.  He  pro- 
fessedly carried  his  researches  into  the  antiquities  of  the 
maritime  law,  and  illustrated  the  ordinances  by  what  he 
terms  the  jurisprudence  of  the  tribunals ;  and  he  dis- 
cussed all  incidental  questions,  so  as  to  bring  within  the 
compass  of  his  work  a  great  portion  of  international  and 
commercial  law,  connected  with  the  doctrines  of  in- 
surance. In  the  language  of  Lord  Tenterden,  no  subject 
in  Emerigon  is  discussed  without  being  exhausted,  and 
the  eulogy  is  as  just  as  it  is  splendid.  Emerigon  was  a 
practical  man,  who  united  exact  knowledge  of  the  details 
of  business  with  manly  sense  and  consummate  erudition. 
He  was  a  practising  lawyer  at  Marseilles,  for  perhaps 
forty  years,  and  the  purity  of  his  private  life  corresponded 
with  the  excellence  of  his  public  character.  Valin  ac- 
knowledges that  he  owed  some  of  the  best  parts  of  his 
work  to  the  genius  and  industry  of  that  eminent  civilian, 
who  gratuitously  pressed  upon  him,  with  a  cordiality  and 
disinterestedness  almost  without  example,  a  rich, col-* 
lection  of  materials,  consisting  of  decisions  and  authori- 
ties, suitable  to  illustrate  and  adorn  the  jurisprudence  of 
the  commentary.     It  would  be  difficult  to  peruse  the 
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testimony  which  Valin  has  so  frankly  borne  to  the  moral 
as  well  as  literary  and  professional  accomplishments  of 
Emerigon,  without  being  sensibly  touched  with  the  ge- 
nerosity of  the  friendship  of  those  illustrious  men. 

•Since"  the  renovation  of  the  marine  ordinance  *349 
of  Louis  XIV.,  in  the  shape  of  the  commercial 
code  of  France  of  1807,  there  has  arisen  a  host  of  com- 
mentators, such  as  the  Baron  Locre,  Pardessus,  Laporte, 
Delvincourt,  Toullier,  and  Boulay  Paty,  of  various  and 
unequal  merit.  Toullier,  though  already  quite  volumi- 
nous, has  not  as  yet  touched  on  the  commercial  code. 
On  the  law  of  insurance,  I  would  select  and  recommend 
Boulay  Paty,  as  the  latest  and  best  writer.  He  has  ex- 
plained and  illustrated  every  part  of  the  code,  but  devo- 
ted nearly  half  of  his  voluminous  work  to  the  single  head 
of  insurance,  and  he  has  treated  the  subject  very  much 
in  the  style  of  Emerigon.  He  has  trodden  in  his  foot- 
steps, adopted  his  copious  learning,  applied  his  prin- 
ciples with  just  discrimination,  and  given  us  a  complete 
treatise  on  every  branch  of  insurance,  according  to  the 
order,  and  under  the  correction  of  the  new  code. 

The  first  notice  of  the  contract  of  insurance  that  ap- 
pears in  the  English  reports,  is  a  case  cited  in  Coke's 
Reports,*  and  decided  in  the  31st  of  Elizabeth  ;  and  the 
commercial  spirit  of  that  age  gave  birth  to  the  statute  of 
43d  Elizabeth,  passed  to  give  facility  to  the  contract. 
But  the  law  of  insurance  received  very  little  study  and 
cultivation  for  ages  afterwards ;  and  Mr.  Park  informs 
us  that  there  were  not  forty  cases  upon  matters  of  in- 
surance prior  to  the  year  1756,  and  even  those  cases 
were  generally  loose  nisi  prins  notes,  containing  very  httle 
information  or  claim  to  authority.  From  that  time 
forward,  the  decisions  of  the  English  courts  on  insurance 
assumed  new  spirit  and  vigour,  and  they  deserve  to  be 


»  6  Coke's  Rrp.  47.  h. 

Vol.  m.  47 
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Studied  with  the  utmost  application.  When  Sir  William 
BlacTvStone  published  the  second  volume  of  his  Commen- 
taries, LokI  Mansfield  had  presided  in  the  Court  of 
King's  Bench  for  nearly  ten  j^ears,  and  in  that  short 
space  of  time  the  learning  relating  to  marine  insurance 

had  been  so  rapidly  and  so  extensively  cultivated, 
*350     that  he  concluded  that  if  the  principles  *settled 

were  well  and  judiciously  collected,  the}''  would 
form  a  very  complete  title  in  the  code  of  commercial  ju- 
risprudence. Mr.  Park  (now  a  judge  of  the  Court  of 
King's  Bench)  took  the  suggestion,  and  published  his 
System  of  the  Law  of  Marine  Insurances  in  1786,  and  he 
had  the  advantage  of  the  labours  of  the  whole  period  of 
Lord  Mansfield's  judicial  life ;  and  the  decisions  are  col- 
lected and  digested  with  great  copiousness,  erudition, 
and  accuracy.  He  extracted  all  that  was  valuable  from 
the  compilations  of  Malynes,  Molloy,  Magens,  Beawes, 
and  Weskett ;  and  he  had  the  good  sense  and  hberality 
to  enrich  his  work  with  the  materials  of  those  vast  and 
venerable  repositories  of  commercial  learning,  the  Le 
Guidon^  the  foreign  ordinances,  and  the  writings  of  Roc- 
cus,  Bynkershoeck,  Vahn,  Pothier,  and  Emerigon. 

About  the  time  that  Park  pubhshed  his  treatise,  the 
Elements  of  the  Law  relating  to  Insurances^  by  Mr.  Miller,  a 
Scotch  advocate,  appeared  at  Edinburgh.  He  evidently 
compiled  his  work  without  any  knowledge  of  the  con- 
temporary publication  of  Mr.  Park ;  and  though  the  Eng- 
lish cases  are  not  so  extensively  cited  and  examined  by 
him,  he  supplied  the  deficiency  by  a  digest  of  cases  in 
Scotland  ;  and  lie  appears  to  have  been  equally  familiar 
with  the  continental  civilians,  and  to  have  discussed  the 
principles  of  insurance  with  uncommon  judgment  and 
freedom  of  inquiry.  Since  the  publication  of  Miller's 
treatise,  no  work  appeared  in  Scotland  on  the  stibject  of 
insurance,  until  Mr.  Bell  took  a  concise  view  of  that,  as 
well  as  of  other  maritime  contracts,  in  his  verv  valuable 
Commentaries;  and  he  states,  that  since  the  period  of 
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1787,  the  mercantile  law  of  Scotland  has  been  making 
rapid  strides  towards  maturity. 

The  treatise  of  Park  had  passed  through  five  editions, 
when  Mr.  Marshall publL^hed,  in  1S02,  his  Treatise  07i  the^ 
Laio  of  Insurance.  It  contains  a  free  and  liberal  dis- 
cussion of  principles,  and  it  is  more  didactic  and  ele- 
mentary in  its  instruction  than  the  work  of  his 
predecessor,  but  it  abounds  *with  citations  of  the  *3ol 
same  cases  at  Westminster,  and  a  reference  to  the 
same  learned  authors  in  France  and  Italy.  Mr.  Park  is 
entitled  to  the  superior  and  lasting  merit  of  being  the 
artist  who  first  reduced  the  English  law  of  insurance  to 
the  beauty  and  order  of  a  regular  science,  and  shed  ypon 
it  the  rays  of  foreign  genius  and  learning.  The  Ameri- 
can edition  of  Marshall,  by  Mr.  Condy,  is  greatly  to  be 
preferred  to  any  other  edition  ;  and  even  diat  improved 
work  is  now  in  a  considerable  degree  superseded  by  Mr. 
Phillips'  Treatise  on  the  Law  of  Imurance^  the  first  volume 
of  which  was  pubUshcd  at  Boston  in  1823,  and  the 
second  in  1834.  This  author  has  very  diligently  collected 
and  ingrafted  into  his  work,  not  only  the  English  cases, 
but  the  substance  of  all  the  American  cases  and  decisions 
on  insurance,  which  had  been  accumulating  for  a  great 
number  of  years.  In  that  view  it  is  an  original  work  of 
much  labour,  discrimination,  and  judgment,  and  of  indis- 
pensable utility  to  the  profession  in  this  country.* 

The  treatise  of  Mr.  Benecke,  on  the  Princ'qdes  of  In- 
demnity in  Marine  Insurance^  ^^^y  be  considered  as  an 


*  In  1828  a  new  Treatise  on  the  Law  relating  to  Insurance,  Vy  David 
Hughes,  Esq.  of  the  inner  temple,  was  published  at  London.  It  goes  over 
the  same  ground  already  fully  and  sufficiently  occupied  by  his  two  eminent 
predecessors,  Park  and  Marshall ;  and  with  very  scanty  reference  to  any 
foreign  authorities,  it  cites  all  the  modern  English  cases.  It  is  a  plain, 
methodical,  and  correct  treatise,  and  must  be  valuable  to  an  English 
lawyer,  so  far  as  it  has  incorporated  into  the  work  the  st^stanee  of  the  recent 
decisions  not  to  be  found  in  the  former  works.  Beyond  that  information,  the 
treatise  is  entirely  superfluous. 
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original  work  of  superior  merit,  written  by  a  business 
man,  on  the  most  useful  and  practical  part  of  the  law  of 
insurance.  It  contains  great  research,  clear  anal3^sis, 
strong  reasoning,  and  an  accurate  application  of  princi- 
ples, and  was  intended  for  the  use  of  the  merchant  and 
ship-owner,  as  well  as  of  the  practising  lawyer.  The 
work  was  the  result  of  many  years'  study,  researches,-and 
experience ;  and  the  public  expectation  of  its  value, 

from  the  well  known  character  and  ability  of 
•362     *the  author,  had  been  highly  raised,  a  long  time 

before  the  publication.* 


•  'Hie  Treatise  of  Mr.  Benecke  was  published  in  1824,  and  yet  in  Jacob- 
sen's  work  on  the  Laws  of  the  Sea,  published  at  Altona,  in  1814,  he  speaks 
of  this  treatise,  by  its  title,  as  being  in  preparation  by  a  master  hand. 


LECTURE    XLIX. 


OF     MARITIME     LOANS. 


The  contracts  of  hottomnj  and  respondentia  are  mari- 
time loans  of  a  very  high  and  privileged  nature,  and 
they  are  always  upheld  by  the  Admiralty  with  a  strong 
hand,  when  entered  into  hoiiafide,  and  without  any  sus- 
picion of  fraud.  The  principle  on  which  they  are 
founded  and  supported  is  of  great  antiquity,  and  pene- 
trates so  deeply  into  it,  that  Emferigon  says  its  origin 
cannot  be  traced.  It  was  borrowed  by  the  Romans  from 
the  laws  of  the  ancjient  Rhodiqns,  and  it  is  deeply  radi- 
cated in  the  general  maritime  law  of  Europe,  from  which 
it  has  been  transplanted  into  the  law  of  this  country. 
The  object  of  h3rpothecation  bonds  is  to  procure  the  ne- 
cessary supplies  for  ships  which  happen  to  be  in  distress 
in  foreign  ports,  where  the  master  and  owners  are  with- 
out credit,  and  in  cases  in  which,  if  assistance  could  not 
be  procured  by  means  of  such  instruments,  the  vessels 
and  their  cargoes  must  be  left  to  perish.  The  autho- 
rity of  the  master  to  hypothecate  the  ship  and  freight,  and 
even  the  cargo,  in  a  case  of  necessity,  is  indisputable.* 
The  vital  principle  of  a  bottomry  bond  is,  that  it  be  taken 
in  a  case  of  unprovided  necessity,  where  the  owner  has 
no  resources  or  credit  for  obtaining  necessary  supplies. 


•  3  Roh.  Adm,  Rep.  267.  2  Hagg.  Adm.  Rep.  57.  Case  of  the  Duke  of 
Bedford,  ihid.  294.  Vide  supra^  p.  173.  Sea  stores,  particularly  for  the  sub- 
sistence of  passengers,  are  objects  of  a  bottomry  bond.  2  Hagg.  Adm.  Rep. 
301. 
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If  tlie  lender  knew  that  the  owner  had  an  empowered 
consignee  or  agent  in  the  port,  willing  to  supply  his 

wants,  the  taking  the  bond  is  a  fraud ;  but  if  fairly 
*354     taken  under  an  imorance  of  the  fact,  the  *courts 

of  admiralt}'"  are  disposed  to  uphold  such-  bonds, 
as  necessary  for  the  support  of  commerce  in  its  extre- 
mities .of  distress.*  And  if  the  lender  of  money  on 
a  bottomry  or  respondentia  bond,  be  willing  to  stake  the 
money  upon  the  safe  arrival  of  the  ship  or  cargo,  and  to 
take  upon  himself,  like  an  insurer,  the  risk  of  sea  perils, 
it  is  lawful,  reasonable,  and  just,  that  he  should  be  autho- 
rized to  demand  and  receive  can  extraordinary  interest  to 
be  agreed  on,  and  which  the  lender  shall  deem  com- 
mensurate to  the  hazard  he  runs.^ 

A  bottomry  hoiid  is  a  loan  upon  the  ship  and  freight, 
and  is  in  the  nature  of  a  mortgage,  by  which  the  ship- 
owner, or  the  master  on  his  behalf,  pledges  the  ship  as  a 
security  for  tlie  money  borrowed,  and  it  covers  the  whole 
freight  of  the  voyage,  from  the  port  of  departure  to  the 
port  of  destination.  A  resiiondentia  bond  is  a  loan  upon 
the  pledge  of  the  cargo,  though  an  hypothecation  of  both 
ship  and  cargo  may  be  made  in  one  instrument ;  and, 
generally,  it  is  only  a  personal  obligation  on  the  borrower, 
and  is  not  a  specific  lien  on  the  goods,  unless  there  be  an 
express  stipulation  to  that  effect  in  the  bond  ;  and  it 


»  The  Nelson,  1  Hogg.  Adm.  Rep.  169. 

*»  Dig.  22.  2.  De  nautico  fcBnore,  Code,  4.  33.  Ibid.  Bynk.  Q.  J.  Prw, 
lib.  3.  c.  16.  p.  506.  509.  Emerigon,  h.  t.  ch.  1.  sec.  1.,  has  collected  all  that 
the  Roman  law  has  said  on  the  subject.  The  speeches  of  Demosthenes 
against  Zenothemis,  Apaturlus,  Phonnio,  Lacritiis,  and  Dionysodorus,  relate 
to  \\\B  fanus  nauticum  of  the  Roman  law,  or  the  bottomry  contract  of  the 
modern  commercial  nations.  See,  in  the  American  Jurist,  No.  6.  p.  248., 
an  account  of  maritime  loans  in  ancient  Athens,  taken  from  the  treatise  on 
the  PvMic  Economy  of  Athens,  by  the  learned  Augustus  Boekh,  Greek  Lec- 
turer and  Professor  at  the  University  of  Berlin.  The  g^oods  were  generally, 
and  sometimes  the  vessel  was  pledged  for  tlie  security  of  the  loan  with 
maritime  interest.  See,  also,  Lord  Stowell,  in  the  case  of  The  Alexander, 
1  Dodson'8  Adm.  Rep.  278.  The  Augusta,  ibid.  283.  The  Hero,  2  Und.  139. 
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amounts,  at  most,  to  an  equitable  lien  on  the  salvage, 
in  case  of  loss.*  The  condition  of  the  loan  is 
*the  safe  ai'rival  of  the  subject  hypothecated,  and  *355 
the  entire  principal  as  well  as  interest  is  at  the 
risk  of  the  lender  during  the  voyage. .  The  money  is 
loaned  to  the  borrower,  upon  condition  that  if  the  subject 
pledged  be  lost,  by  a  peril  of  the  sea,  the  lender  shall 
not  be  repaid,  except  to  the  extent  of  what  remains ;  and 
if  the  subject  arrives  safe,  •  or  if  it  shall  not  have  been 
injured,  except  by  its  own  defect,  or  the  fault  of  the 
master  or  mariners,  the  borrower  must  return  the  sum 
borrowed,  together  with  the  maritime  interest  agreed  on, 
and  for  the  repayment,  the  person  of  the  borrower  is 
bound,  as  well  as  the  property  pledged.  This  is  the 
definition  of  the  contract  given  by  Pothier  ;**  and  it  was 
taken  from  the  Roman  laws,  and  has  been  adopted  by 
Emerigon,  and  he  says  the  definition  is  given  in  nearly 
the  same  terms  by  all  the  maritime  jurists.*' 

Money  may  also  be  lawfully  loaned  at  any  rate  of 
interest,  upon  the  mere  hazard  of  a  specific  voyage,  to 
be  mentioned  in  the  contract,  without  any  security  either 
upon  the  ship  or  cargo.  But  this  last  species  of  maritime 
loan,  depending  upon  the  event  of  the  voj^age,  has  a 
tendency  to  introduce  wagering  and  usurious  contracts, 
and  it  has  been  restrained  in  England,  by  the  statute  of 
19  Geo.  II.  c.  37.,  as  to  East  India  voyages.  If  the 
borrower  has  no  effects  on  board,  or,  having  some,  he 
borrows  much  beyond  their  value,  it  will  afford  a  strong 
ground  to  suspect  fraud,  and  that  the  voyage  will  have 


*  2  Blacks.  Cam.  459.  Busk  v.  Fe.iron,  4  East's  Rep.  319.  According  to 
Emerigon,  vol.  ii.  476.  56L,  tlie  respondentia  Icnderhas  alien  on  the  cargo 
of  the  borrower  on  board ;  and  if  the  loan  be  for  the  outward  and  homeward 
voyage,  the  lien  affeqtsthe  return  cargo,  being  the  proceeds  of  the  outwaril 
cargo.  But  this  is  not  the  English  law.  Respondentia  loans  have  been  dis- 
cussed in  England  since  the  statute  of  19  Geo.  II.  c.  37. 

^  Control  a  la  grosse,  n.  1. 

«  Emerigon,  Traiti  dts  Controls  alagrossc,  ch.  1.  sec.  2.  2  Hagg.  Adm. 
Rep.  53.  57.  S.  P. 
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an  unfortunate  end.*  Such  loans  were  entirely  sup- 
pressed in  France,  by  the  marine  ordinance  of  1681. 
They  were  considered  to  be  wagers,  in  the  form  of 
bottomry  contracts ;  and  it  was  declared  that,  in  case 

of  loss,  the  borrower  upon  goods  should  not  be 
*356     discharged  without  proving  *that  he  had  goods 

on  board  at  the  time  of  the  loss,  on  his  own 
account,  to  the  amount  of  the  sum  lent.**  The  same 
prohibition  was  continued  in  the  commercial  code,  and 
the  loan  on  bottomry,  or  at  respondentia,  is  valid  to  the 
extent  only  of  the  value  of  the  subject  matter  on  which 
the  loan  is  effected.*^  Sergeant  ^Marshall  says,**  that  there 
is  no  common  law  decision  that  sanctions  such  a  loan^ 
and  he  considers  it  to  be  a  gambling  contract.  The 
weight  of  authority  is,  however,  in  favour  of  the  validity 
of  these  maritime  loans  where  nothing  is  hypothecated.^ 
The  lender  runs  the  risk  of  the  vovao:e,  and  receives 
extraordinary  interest  by  way  of  compensation.  The 
contract  is  not  usurious,  for  the  principal  loaned  is  put 
at  risk.^ 

^  The  general  rule  is,  that  the  power  of  the  master  to 
take  up  money  upon  bottomry  or  respondentia,  exists 
only  after  the  vo5''age  has  commenced,  and  is  to  be 
exercised  in  some  foreign  port  where  the  owner  does 
not  reside.^     But  it  is  not  indispensable  to  the  vaUdity 


»  Casaregis,  dis.  62.  ii.7.     Guidarij  cli.  19.  sec.  10. 

*»  Ord,  de  la  Mar.  tit.  Des  contrats  a  grosse  aventure,  art.  14.     Ihid.  art.  3. 

*  Code  de  Commerce^  art.  317. 

*  Candy's  Marshall,  vol.  ii.  745. 

«  2  Blacks.  Com,  459.    MoUoy,  b.  2.  ch.  10.  sec.  13. 

*■  Soome  V.  Gleeii,  1  Sid.  Rep.  27.  Tlie  New-  York  Revised  StatuteSy  vol.  i. 
662.,  declare  void  all  wager  contracts,  except  contracts  on  bottomry  or 
respondentia.  See  supra,  lee.  49.  It  is  essential  that  the  principal  and 
interest  should  both  be  put  at  risk,  if  the  interest  reserved  be  more  than 
legal  interest,  in  order  to  constitute  a  bottomry  contract.  Jennings  v. 
Insurance  Company  of  Pennsylvania,  4  Bimiey's  Rep.  244. 

6  Candy's  Marshall,  vol.  ii.  741.  b.  c.  Reade  v.  Commercial  Ins.  Co., 
3  Johns.  Rep.  360.  1  Emcrigon,  tom.  ii.  424.  436.  Code  de  Commerce, 
art.  321.    Lister  v.  Baxter,  Str.  Rep.  695. 
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■  of  an  hypothecation  bond,  that  the  ship  or  cargo  should 
be  in  a  foreign  port.  The  law  does  not  look  to  the  mere 
locality  of  the  transaction.  If  forced  into  a  port  of  the 
same  country  in  which  the  owner  resides,  the  master 
may  hypothecate  the  ship  and  cargo,  in  a  case  of  extreme 
necessity,  and  when  he  had  no  opportunity  or  means, 
or  it  was  extremely  difficult,  to  communicate  with  the 
owners.  Occasions  may  arise  in  which  the  different 
♦ports  of  the  same  country  may  be  as  much  sepa-  •357 
rated  and  cut  off  from  all  communication  with 
each  other,  as  if  they  were  situated  in  distant  parts  of 
the  globe.* 

There  is  great  analogy  between  the  contracts  of  bot* 
tomiy  and  insurance.  They  are  frequently  governed  by 
the  same  principles,  though  each  of  them  has  a  character 
peculiar  to  itself.  They  contribute  in  different  propor- 
tions to  the  facility  and  security  of  maritime  commerce ; 
but  the  immense  capitals  jiow  engaged  in  every  branch 
of  commerce,  and  the  extension  of  marine  insurance, 
has  very  essentially  abridged  the  practice  of  such  loans. 
The  master  cannot  hypothecate  for  a  pre-existing  debt, 
and  the  necessity  of  the  loan  must  be  shown  to  have 
existed  at  the  time  it  was  made,  and  that  the  master 
had  no  other  means  of  raising  the  money  at  marine  '^ 
interest;  and  when  that  fact  is  established,  the  mis- 
application of  it  by  the  master,  without  the  knowledge 
and  assent  of  the  lender,  will  not  affect  its  validity.** 
The  marine  interest  depends  entirely  upon  the  risk,  and 
therefore  if  the  proposed  voyage  be  abandoned  before 
the  risk  has  attached,  the  contract  is  turned  into  a  simple 
and  absolute  loan  at  ordinary  legal  interest.  So,  if  the 
borrower  had  not  goods  on  board  the  ship  to  the  value 
of  the  sum  borrowed,  the  contract,  in  case  of  loss,  is 


*  La  Ysabcl,  1  Dod son's  Rep.  273. 

^  The  Jane,  1  Dodson's  lifp.  461.     Emcrigoriy  torn.  ii.  434.    Hurry  v. 
The  Ship  John,  1  Wash.  Cir.  Rep.  203. 
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reduced  in  proportion  to  the  diminished  value,  and  the 
borrower  is  bound  at  all  events  to  return  the  surplus  of 
the  sum  borrowed  with  the  ordinary  interest.  The 
maritime  interest  is  in  a  ratio  to  the  maritime  risk,  or 
value  of  the  goods  shipped.*  After  the  voyage  has  com- 
menced, and  the  loan  has  been  for  a  moment  at  hazard, 
though  the  vessel  be  shortly  forced  back,  by  the  perils 

of  the  sea,  into  the  port  of  departure,  and  the 
*358     voyage  broken  up,  the  lender  is  entitled  to  •his 

principal,  with  the  marine  interest,  for  the  whole 
had  been  put  at  hazard.^  The  same  principle  of  neces- 
sity, which  upholds  a  bottomry  bond,  entitles  a  bond 
of  a  later  date,  fairly  given  at  a  foreign  port,  under  a 
pressure  of  necessity,  to  priority  of  payment  over  one 
of  a  former  date  ;  notwithstanding  this  is  contrary  to  the 
usual  rule  in  other  cases  of  security.*^  The  equity  of  it 
consists  in  this,  that  the  last  loan  furnished  the  means 
of  preserving  the  ship,  and  without  it  the  former  lenders 
would  entirely  have  lost  their  security,  and  therefore  it 
supersedes  a  prior  mortgage  as  well  as  any  other  prior 
hen.**  The  bottomry  bond  is  also  to  be  paid  before  any 
prior  insurance,®  and  it  supersedes  a  previous  mortgage 
of  the  ship.^  The  bottomry  bond  cannot  be  made  to 
cover  advances  made  upon  the  personal  security  of  the 
borrower,  and  not  upon  the  exclusive  securitj''  of  the 
ship ;  but  taking  bills  of  exchange  at  the  same  time,  by 
way  of  collateral  security,  does  not  exclude  the  bottomry 
bond,  nor  diminish  its  solidity.^ 


•  »  Emerigon,  Traitides  Conirats  a  la  grossCj  ch.  6.  sec.  1.  Franklin  Ins. 
Company  ».  Lord,  4  Mason's  Rep.  248. 

»»  Boulay  Pattj,  Cours  de  Droit  Com.  torn.  iii.  74—76.  107—169. 

e  The  Rhadamantlie,  1  Dodson's  Rep.  204.  The  Betsey,  ibid.  289. 
The  Jerusalem,  2  GaUlsori's  Rep.  350.     Code  de  Conniwrcc,  art.  323. 

^  The  Sloop  Mary,  1  Puiue's  Rep.  671. 

*  Boulay  Paly,  toin.  iii.  228.  232. 

f  The  Duke  of  Bedford,  2  Jlasr<r.  Adm.  Rep.  294. 

«  The  Augusta,  1  DodsorCs  Rep.  283.    The  Jane,  ibid.  461. 
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The  perils  which  the  lender  on  bottomry  runs,  are 
usually  specified  in  the  bond ;  and,  according  to  the 
forms  in  common  use,  they  are  essentially  the  same  as 
those   against  which  the   underwriter,  in   a  policy  of 
insurance,  Undertakes  to  indemnify.    By  the  French  law, 
the  lender'  can  insure  the  money  lent,  for  he  runs  the 
risk  of  it.     ke  can  insure  the  principal,  though  not  his 
maritime  interest.*     The  respondentia  bonds  in  Phila- 
delphia, are  said  to  be  peculiar.     The  lender  is  entitled 
to  the  benefits  of  salvage,  and  is  liable  for  general 
♦and  particular  average.     They  extend  to  perils     *359 
by  fire,  enemies,  men  of  war,  or  any  other  casual- 
ties.^    There  i^-^not,  in  respect  to  the  contract,  any  con- 
structive total  loss.     Nothing  but  an  utter  annihilation  of 
the  subject  hypothecated,  will  discharge  the  borrower 
on  bottomry.^     The  property  saved,  whatever  it  may  be 
in  amount,  continues  subject  to  the  hypothecation.     The 
lender  can  look  only  to  what  is  saved ;  and  if  that  be  not 
equal  to  the  value  of  the  loan,  the  lender  must  bear  the 
loss  of  the  residue,  and  he  cannot  recover  the  deficiency 
of  the  borrower.     By  the  general  marine  law,  the  lender 
on  bottomry  is  entitled  to  be  paid  out  of  the  effects  saved, 
so  far  as  those  effects  go,  if  the  voyage  be  disastrous.** 

The  position  laid  down  by  Lord  Mansfield,  and  after- 
wards by  Lord  Kenyon,^  that  the  lender  on  bottomry  or 


«  Guidon,  ch.  18.  sec.  2.  note,  by  Cleirac.     Roccus,  De  Navihus,  n.  51. 
Vfdin,  torn.  ii.  12.    Appleton  v.  Crowninshicld,  3  Mass.  Hep.  443.     Code  de 

Commerce,  art.  347.  i>     i     ioq 

^  Inauraiice  Company  of  Pennsylvania  r.  Duval,  8  Serg.  5r  Ratdt,  138. 
By  the  Code  dc  Commerce,  art.  330.,  the  lender,  on  l)ottoinry,  and  at  respon- 
dentia, is  also  chargeable  for  general  and  for  particular  average, 
c  Thompson  v.  Royal  Exchange  Assurance  Company,  1  MauU  5r  Sclu}.  30. 
^  Parker,  J.,  and  Sevvall,  J.,  in  Appleton  v.  Crowninshicld,  3  Mass.  Rep. 
443.  Wihner  v.  Smilax,  2  Prtrrs'  Adm.  Rep.  295.  note.  Valines  Com. 
tom.  ii.  12.  Code  de  Commerce,  art.  327.  Magens  on  Insurance,  vol.  n. 
52.  56.  196—198.  430.     Emerigon,  lorn.  ii.  544.  547.    1  Phillips  on  In- 

surance,  301.  r  i?  l 

'  Jovcp  V.  Williamson,  and  Walpole  v.  Ewer.     Park  on  Insurance,  6th 

edit.  563.  565.    In  the  former  case.  Lord  Mansfield  declared  it  to  be  a  clear 
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respondentia  was  not  liable  to  contribute,  in  case  of  a  ge- 
neral  average,  has  been  much  and  justly  questioned 
m  the  elementary  works.''     It  is  contrary  to  the  mari- 
time law  of  France,  and  of  other  parts  of  Euroj^e, 
•360     and  in  Louisiana  we  have  a  decision  ^against  it.** 
The  new  French  law,  contrarj^  to  the  ordinance 
of  1G81,  charges  the  lender  with  simple  average,  on  par- 
tial losses,  unless  there  be  a  positive  stipulation  to  the 
contrary ;  but  such  a  stipulation,  to  exempt  him  from 
gross  or  general  average,  would  be  void,  and  contrary  to 
^  natural  equity/     The  reasoning  of  Emerigon  is  conclu- 
sive in  favour  of  the  right  of  maldng  the  lender  charge- 
able  with  his  equitable  proportion  of  an  average  contri- 
bution.    If  he  owes  the  preservation  of  his  money  lent, 
to  the  sacrifice  made  by  others  for  the  preservation  of  the 
ship  and  cargo,  why  should  he  not  contribute  towards  a 
jettison,  ransom,  or  composition,  made  for  the  common 
safety?    If  no  such  sacrifice  had  been  made,  he  would 
have  lost  his  entire  loan,  by  the  rapacity  of  pirates,  or 
the  violence  of  the  storm. 

If  the  ship  or  cargo  be  lost,  not  by  the  perils  of  the  sea, 
but  by  the  default  of  the  borrower  or  master,  the  hypo- 
thecation bond  is  forfeited,  and  must  be  paid.  If  the 
ship  be  lost  on  the  voyage,  and  the  cargo  forwarded  by 
another  ship,  in  that  case  the  borrowers  must  pay  the 
debt,  for  such  is  the  spirit  of  the  contract.**  The  lender, 
who  is,  in  effect,  an  insurer,  does  not,  as  in  ordinary 


point,  that  by  the  law  of  England  there  was  neither  average  nor  salvage 
upon  a  bottomry  bond.     This  must  be  understood  witli  the  exception  in 
the  statute  of  19  Geo.  II.  c.  37.,  whi^h  on  East  India  risks  allows  the  benefit 
of  salvage  to  tlie  lender  on  bottomry  or  at  respondentia. 
•  See  Condy'a  MarshaU,  vol.  ii.  7ri(),  7(31.     1  PfUIU^s  on  Insurance,  301, 

«»  Chandler  v.  Gamier,  18  Martin,  599. 

c  Ord.  de  la  Mar.  h.  t.  art.  16.     Code,  art.  330.     Emerigon,  TraUi  des 
Controls  ala grosse,  ch.  7.  sec.  1. 
^  Ins.  Company  o^  Pcnn.  v,  Duval,  10  Serg.  ^  Rawle,  138. 
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cases  of  insurance,  assume  the  risk  of  barratry,  or  loss 
by  the  fraud  or  misconduct  of  the  borrower  or  his 
agents.*  And  the  doctrine  of  seaworthiness,  deviation, 
and  the  necessity  of  diligence  and  correct  conduct  on  the 
part  of  the  borrower,  are  equally  applicable  to  this  con- 
tract, as  to  that  of  insurance.  The  lender  is  not  to  bear 
losses  proceeding  from  the  want  of  seaworthiness,  or 
from  unjustifiable  deviation,  or  from  the  fault  of  the 
borrower,  or  the  inherent  infirmity  of  the  cargo.  Nor 
does  he  run  the  risk  of  the  goods  shipped  on  board 
another  ship  without  necessity.'* 

♦These  maritime  loans  may  be  safely  eflfected  *361 
in  a  fair  and  proper  case,  as  we  have  already 
seen,  at  the  port  of  destination,  as  well  as  at  any  other 
foreign  port.^  So,  the  consignee  of  the  cargo,  and  even 
the  agent  of  the  owner  of  the  ship,  under  special  cir- 
cumstances, may  take  a  bottomry  bond,  by  way  of  secu- 
rity for  advances  made  by  him.^  The  owner  himself 
may  also  execute  a  bottomry  bond  abroad,  and  it  will  be 
enforced  in  our  American  Admiralty  Courts,  which  have 
undoubted  jurisdiction  over  such  contracts,  though  exe- 
cuted on  land  and  under  seal.® 

It  has  been  made  a  question,  whether  a  loan  on  bot- 
tomry or  respondentia  be  good,  if  the  ship  or  goods  be 
already  at  sea  when  it  is  effected,  inasmuch  as  the 
motives  tothe  loan  are  supposed  to  have  ceased  after  the 
ship's  departure.     VaUn  is  in  favour  of  the  validity  of 


^RocaiSf  De  NavibuSy  n.  51.  Western  v.  Wildy,  Skinner,  152.  Ord.  de  la 
Mar.  tit.  Contrats  a  la  grosse,  art.  12.  Emerigony  torn.  ii.  509 — 512.  Code 
de  Commerce,  art.  326. 

o  Condtfs  Marslmll,  vol.  ii.  753 — ^758.  Boulay  Paly,  torn.  iii.  158 — 164. 
171—176.     i&id.  192. 

e  3  Johns,  Rep.  352. 

^  The  Alexander,  1  Dodson,  278.     The  Hero,  2  iljid.  139. 

*  The  Sloop  Mary,  1  Paints  Rep.  671.  Menetone  v.  Gibbons,  3  Term 
Rep.  267.  The  bottomry  bond  may  be  given  by  the  owner,  without  the 
concurrence  of  tlie  master,  or  by  the  master,  according  to  circumstances. 
The  Duke  of  Bedford,  2  Hagg.  Adm.  Rep.  294. 
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the  loan,  and  he  considers  that  the  presumption  is,  either 
that  the  money  has  been  u|efully  emploj^ed  in  the  things 
put  at  risk,  or  in  paying  what  was  due  on  that  account ; 
and  this  reasoning  is  deemed  solid  by  Marshall,  notwith- 
standing it  stands  opposed  to  the  high  authority  of  Eme- 
rigon.'  It  has,  likewise,  been  recently  sanctioned  by 
the  dqcision  of  the  Supreme  Court  of  the  United  States, 
w^io  have  adjudged  that  it  is  not  necessary  that  a  re- 
spondentia loan  should  be  made  before  the  departure  of 
the  ship  on  the  vo5^age,  and  that  it  may  be  made  after 
the  goods  are  at  risk.  Nor  is  it  necessary  that  the  money 
should  be  employed  in  the  outfit  of  the  vessel,  or  invested 
in  the  goods  on  which  the  risk  is  run.  It  is  sufficient 
that  the  risk  of  the  voyage  be  substantially  and  really 
taken,  and  the  advance  made  in  good  faith  for  a 
*362  maritime  premium.  The  *lender  is  not  presumed 
to  lend  upon  the  faith  of  any  particular  appropria- 
tion of  the  money ;  and  if  it  were  otherwise,  his  security 
could  not  be  avoided  by  any  misapplication  of  the  fund, 
where  the  risk  v/as  Ibnafidc  run  upon  other  goods.  The 
loan  may  be  made,  and  the  risk  taken,  upon  the  usual 
footing  of  policies  of  insurance,  lost  or  not  lost,  and  pre- 
cisely as  the  ship  was  then  in  port ;  and  if,  before  the 
hypothecation  be  given,  the  property  be  actually  lost  by 
any  of  the  perils  enumerated  in  it,  the  loss  must  be 
borne  by  the  lender.^ 

After  the  risk  has  ceased,;  by  the  safe  arrival  of  the 
ship,  marine  interest  ceases,  and  gives  place  to  the 
ordinary  legal  interest,  on  the  aggregate  amount  of  the 
debt  due,  consisting  of  the  money  lent  with  maritime 
premium.  This  is  understood  to  be  the  rule  in  the 
French  law.  The  ordinary  interest  begins  upon  the 
accumulated  sum  when  the  marine  interest  ceases ;  and 


•  Valines  Com.  toni.  1.  'S(')C).     Emcrisron,  toiii.  ii.  484.     CowUfs  Marshall, 
vol.  ii.  747.  a. 

^  Conard  v.  Atlantic  Insurance  Company,  1  Peters'  V.  S.  Rep.  386. 


Lee.  XUX.]  OF  PERSONAL  PROPERTY.  362 

Boulay  Paly  follows  the  authority  of  Emerigon,  and  of 
the  French  judicial  decisions,  in  support  of  this  rule,  and 
in  opposition  to  the  doctrine  of  Pothier  and  Pardessus, 
who  insist,  that  no  interest  whatever  accrues  bet\vcen  the 
cessation  of  the  maritime  interest,  and  the  judicial  de- 
mand of  the  debt.* 

*The  French  code^  prohibits  all  loans,  in  the  *363 
nature  of  bottomry  or  respondentia,  upon  sea- 
men's wages  or  voyages.  A  sailor  is  not  generally  in  a 
situation  to  expect  any  great  profit,  which  would  justify 
a  loan  upon  maritime  interest,  and  wages  are  too  slender 
a  basis  for  a  maritime  loan,  and  the  provision  is  dictated 
bj''  sound  policy.  The  English  and  American  Courts  of 
Admiralty  have  a  broad  equity  jurisdiction  over  such 
contracts.  The  bottomry  bond  may  be  good  in  part, 
and  bad  in  part ;  and  if  the  premium  has  been  unduly 
enhanced  from  a  knowledge  of  the  master's  necessities, 
the  court  of  admiralty,  which  acts  ex  (tquo  et  bono,  may 
moderate  it,  or  refuse  to  ratify  it.*=  But  if  marine  interest 
has  not  been  stipulated,  no  court  can  supply  the  omission, 
and  it'will  be  taken  to  be  a  contract  upon  ordinary  in- 


■  Emerigon,  torn.  ii.  414.  PothUrj  Traiti  du  Prct.  a  la  grossc  aventurey  No. 
51.  M.  Pardessus,  Caurs  de  Droit  Com.  torn.  iii.  n.  917.  Boulay  Paty,  torn, 
iii.  80 — 89.  Marshall  on  Insurance ,  vol.  ii.  752.  lays  down  the  rule  according 
to  the  opinion  of  Pothier,  who  holds  that  the  ordinary  interest,  after  the  risk 
has  ceased,  commences  only  on  the  principal  sum  lent,  and  not  on  the  joint 
principal  and  maritime  interest,  for  that  would  be  compound  interest.  There 
are  no  English  decisions  on  the  point,  and  if  tlie  French  law  is  to  govern, 
it  is  decidedly  against  the  opinion  of  Pothier.  There  is  ground  for  tlic 
conclusion,  that  when  the  risk  has  been  run,  and  the  peril  ceases,  tlic  loan, 
witli  the  extraordinary  premium,  becomes  an  absolute  debt,  which  ought 
to  carry  interest  if  the  payment  be  delayed.  The  French  law  declares, 
and  it  is  also  the  doctrine  of  Casaregis,  that  a  bottomry  contract,  if  made 
payable  to  order,  or  bearer,  is  negotiable  like  a  bill  of  exchange,  and  is  to  be 
dealt  with  and  protested  in  like  manner.  Casaregis,  disc.  55.  Boulay 
Paty,  torn.  iii.  97.     Codn  de  Commerce,  art.  313. 

•*  Code  de  Commerce,  art.  319. 

«  1  Dodson,  277.  283.  Tlie  Ship  Packet,  3  Mason,  255.  1  Hagg.  Adm. 
Rep.  176.  326,  327.     The  Cognac,  2  ibid.  377. 
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tercst ;  for  no  new  obligation  can  be  inferred  or  reasoned 
out,  by  a  commentary  on  the  contract  itself.* 


•  Pothieff  Traiti  du  Pret.  a  la  grosscy  n.  19.  See,  for  further  information 
on  tlie  subject  of  maritime  loans,  Emerigon's  Essay  on  Maritime  LoavSf 
which  is  the  most  complete  treatise  extant  on  the  subject.  The  substance 
of  it  has  been  ably  incorporated  into  the  work  of  M.  Bovlay  Paly,  on  a 
Course  of  Maritime  Commercial  Law,  and  it  has  been  closely  and  accu- 
rately translated,  by  John  E.  Hall,  Esq.,  of  Baltimore. 


LECTURE   L. 


OP     INSURANCE     OF     LIVES,     AND     AGAINST     FIRE. 

(1.)   Of  Insurance  of  Lives. 

These  insurances  are  liberal  contracts,  and  while 
they  create  an  advantageous  investment  of  capital,  they 
operate  benevolently  towards  the  public.  Their  usual 
purpose  is  to  provide  a  fund  for  creditors,  or  for  family 
connexions  in  case  of  death.  The  insurer,  in  considera- 
tion of  a  sum  in  gross,  or  of  periodical  payments,  under- 
takes to  pay  a  certain  sum,  or  an  annuity,  depending 
upon  the  death  of  a  person  whose  life  is  insured.  The 
insurance  is  either  for  the  whole  term  of  life,  or  for  a 
limited  period.  Such  is  the  nature  of  these  contracts, 
that  they  are  well  calculated  to  relieve  the  more  helpless 
members  of  a  family  from  a  precarious  dependence, 
resting  upon  the  life  of  a  single  person  ;  and  they  very 
naturally  engage  the  attention  and  influence  the  judg- 
ment of  those  thinking  men,  who  have  been  accustomed 
to  reflect  deeply  upon  the  past,  and  to  form  just  antici- 
pations of  the  future. 

The  practice  in  Europe,  of  life  assurances,  is  in  a 
great  degree  confined  to  England,  and  it  has  within  the 
last  fifteen  years  been  introduced  into  the  United  States.* 
It  is  now  slowly,  but  gradually,  attracting  the  public  at- 
tention and  confidence  in  our  principal  cities.     Accord- 


*  The  Massachusetts  UospUal  Life  Insurance  Company  was  incorporated 
in  1818. 

Vol.  III.  49 


365  OF  PERSONAL  PROPERTY.  [PartV. 

ing  to  a  maxim  of  the  civil  law,  the  life  of  a  freeman  ■ 
was  above  all  valuation :  liberum  corpus  (Bstimor 
•366     tionem  non  recipit,  and  the  nautical  *legislation  of 
some  parts  of  Europe,  on  this  subject,  has  been 
founded  upon  the  principle,  that  it  was  unfit  and  im- 
proper to  allow  insurances  on  human  life.     They  have 
been  tolerated  in  Naples,  Florence,   and  by  the  ordi- 
nances of  Wisbuy,  but  they  were  condemned  in  the  Le 
Guidon,  as  contrary  to  good  morals,  and  as  being  the 
source  of  infinite  abuse.     So,  insurances  for  life  were 
expressly  forbidden  by  the  ordinance  of  Lewis  XIV. ; 
and  the  prohibition  was  made  to  rest  on  the  reason  given 
in  the  civil  law.     The  ordinances  of  Amsterdam,  Rot- 
terdam, and  Middleburg,  adopted  the  same  rule,  which, 
.though  true  in  some  respects,  was  in  this  case  very 
absurdly  applied.'     The  new  French  code  has  omitted 
any  express  provision  on  the  subject,  though  Boulay 
Paty  thinks  that  a  prohibition  is  covertly  but  essentially 
contained  in  art.  334  of  the  code,  and  he  inveighs  vehe- 
mently against  policies   upon    human  life,    as    being 
gambling  contracts  of  the  most  pernicious  kind.**    Most 
of  the  commentators  on  the  new  code,  as  Delvincourt,* 
Locre,**  De  Laporte,  and  Estrangin,  concur  in  the  same 
opinion.    Pardessus,®  on  the  other  hand,  is  in  favour  of 
the  legality  of  such  insurance ;  and  this  must  have  been 


»  Le  Guidon f  ch.  16.  art.  5.  Ord.  of  Wisbuy ^  art.  66.  Ord*  dela  Mar. tit. 
Assurances,  art.  10.  VaUn,  torn.  ii.  54.  Poihiery  h.  t.  n.  27.  Emerigom, 
torn.  i.  198. 

^  Cours  de  Droit  Com.  torn.  iii.  366.  368.  496 — 506.  IsUb  canditiones  sunt 
pUfUB  tristissimi  eventuSj  et  possunt  invitare  ad  delinquendum.  Grival,  dec 
57.  n.  58.  Boulay  Paty  says,  that  these  life  assurances  ought  to  be  left  to 
their  English  neighbours.  The  English  are  willing  they  should  be  so  left, 
and  exult  in  the  distinction,  for  Sergeant  Marshall,  in  his  TVeatise  on  hi' 
suranu,  toI.  ii.  7^8.,  suggests  that  the  prohibition  of  insurance  on  lives  in 
France  and  Italy  proceeds  from  motives  of  policy,  founded  on  a  startling 
sense  of  the  great  infirmity  of  their  public  morals,  which  would  expose  to 
hazard  lives  so  insured. 

<  Inst,  de  Droit  Com.  Francois,  torn.  ii.  345. 

*  Esprit  du  Code  de  Commerce,  torn.  iv.  75. 

•  Tom.  ii.  303. 
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the  opinion  of  the  French  government,  for  a  royal 
♦ordinance   of  1820  established  a  company  for     •367 
the  purpose  of  insuring  lives. 

There  are  now  two  chartered  life,  assurance  compa- 
nies established  in  France,  and  though  the  terms  of  insu- 
rance are  moderate,  and  the  companies  extremely  re- 
spectable, they  have  met  with  very  little  encouragement, 
and  this  grave  species  of  insurance  does  not  seem  to  be 
congenial  to  the  taste  and  habits  of  either  the  French  or 
ItaUans.  In  the  Netherlands,  life  assurance  societies 
are  established  with  reasonable  anticipations  of  success. 
An  ordinance  of  the  government  gives  them  a  monopoly, 
by  excluding  all  foreign  companies  from  interfering  with 
the  business  on  their  native  soil.  The  same  exclusion 
exists  in  Denmark,  while  the  life  assurance  institutions 
in  that  kingdom  are  said  to  do  nothing.  They  are  more 
likely  to  flourish  in  Germany  than  in  any  other  part  of 
continental  Europe,  judging  from  the  experiment  already 
made,  and  the  character  and  dispositions  of  the  people.' 

The  life  assurance  companies  in  England  commenced 
with  the  Amicable  Society,  in  the  beginmng  of  the  last 
century ;  and  in  1827,  there  were,  in  the  united  kingdom, 
forty-four  life  assurance  companies,  all  maintaining  a 
zealous  and  dangerous  competition.  The  companies 
used  formerly  to  select  and  take  only  lives  of  health  and 
vigour,  but  now,  it  is  said  to  be  the  practice,  to  accept  all 
lives  proposed,  where  no  positive  disease  is  manifested. 
So,  residence  in  any  part  of  Europe  is  universally  admit- 
ted, and  the  companies  are  very  much  exposed  to  frauds, 
and  the  consequent  diminution  of  credit  and  confidence, 
by  the  assurance  of  bad  lives,  and  sinking  the  average 
duration  of  lives  insured  much  below  the  average  dura- 


»  Eilnburgh  Rvthir,  vol.  xlv.  4^^? — 100.  In  18'28,  a  lifn  insurance  com- 
pany was  ostablislicd  at  Goiha,  in  Germiiny,  and  has  been  attended  with 
great  success. 
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tion  of  human  life»*^  There  is  no  doubt  a  good  deal  of 
intrinsic  difficulty  in  the  subject,  and  it  requires  no  ordi- 
nary degree  of  science,  skill,  and  experience,  to  form 
just  and  accurate  rates  of  insurance,  or  tables  of 
*368  annuities  on  *scales  measuring  trul}'^  the  probabi- 
lities and  value  of  lifC)  in  its  various  stages  of 
existence,  in  different  climates,  in  different  employments, 
and  in  the  vicissitudes  of  action  to  which  it  is  subject. 

(1.)  The  party  insuring  must  have  an  interest  in  the 
life  insured.  The  English  statute  of  14  Geo.  III.  against 
wager  policies,  included  in  the  prohibition  insurances 
on  lives,  when  the  person  insuring  had  no  interest  in 
the  life,  and  it  prohibited  the  recovery  under  the  policj'' 
of  a  greater  sum  than  the  amount  or  value  of  the  interest 
of  the  insured  in  the  life.  A  bona  fide  creditor  has  an  in- 
surable interest  in  his  debtor's  life  to  the  extent  of  his 
3ebt,  for  there  is  a  probability,  more  or  less  remote,  that 
the  debtor  would  pay  the  debt  if  he  lived.**  The  insu- 
rance is  frequently  made  a  part  of  the  creditor's  security 
in  loans  of  money.  A  person  may  insure  his  own  life 
for  the  benefit  of  heirs  or  creditors,  or  he  may  insure  the 
life  of  another  in  which  he  may  be  interested,  and  assign 
the  policy  to  those  who  have  an  interest  in  the  life.  The 
poUcy  is  good  for  the  creditor  as  a  collateral  security, 
though  he  may  have  other  security,  and  being  substan- 
tially a  contract  of  indemnity  against  the  loss  of  the  debt, 
it  ceases,  as  to  the  creditor,  with  the  extinguishment  of 
the  debt.*^  If  it  be  assigned  by  way  of  security,  it  is  not, 
in  that  case,  extinguished  by  the  payment  of  the  debt, 
but  the  reversionary  interest  in  the  insured  becomes  the 
means  of  credit  to  him  on  other  occasions.  The  insurable 
interest  in  the  life  of  another  person,  must  be  a  direct 
and  definite  pecuniary  interest,  and  a  person  has  not 


•  Edinburgh  Review,  vol.  xlv.  498.  500. 

^  Anderson  v,  Edie,  Park  on  Insurance,  6th  edition^  575. 

«  Goodsall  p.  Boldero,  9  East's  Rep.  72. 
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such  an  interest  in  the  life  of  his  wife  or  child,  merely  in 
the  character  of  husband  or  parent.*  But  if  a  child  be 
supported  by  its  father,  who  is  dependent  on  some  fund 
terminable  by  his  death,  the  child  has  an  insura- 
ble interest  *in  the  father's  life.**  So,  a  trustee  •369 
who  has  a  legal,  though  not  the  beneficial  interest 
in  the  life  of  another,  may  insure  it.*^  The  necessity  of 
an  interest  in  the  hfe  insured,  in  order  to  support  the 
policy,  prevails  generally  in  this  country,  because  wager 
contracts  are  almost  universally  held  to  be  unlawfvil, 
either  in  consequence  of  some  statute  provision,  or  upon 
principles  of  the  common  law.*^ 

(2.)  We  have  seen  that  the  terms  and  conditiom  of  the 
English  policies  are  more  relaxed  now  than  formerly, 
but  this  is  not  the  case  with  .the  American  policies 
upon  lives.  They  contain  a  condition,  when  relating  to 
the  Uves  of  persons  in  the  northern  states,  that  the  policy 
is  to  be  void  if  the  Insured  should  die  upon  the  high  seas, 
or  the  great  lakes ;  or  shall,  without  the  previous  consent 
of  the  company,  pass  beyond  the  settled  limits  of  the 
United  States  and  of  the  British  provinces  of  the  two 
Canadas,  Nova-Scotia,  and  New-Brunswick ;  or  south 
of  the  states  of  Virginia  and  Kentucky ;  and  they  aQ  con- 
tain the  Kke  condition  if  the  assured  enter  into  the  mihtary 
or  na\al  service  ;  or  in  case  he  should  die  by  suicide, 
or  in  a  duel,  or  by  the  hands  of  justice.  The  life  insu- 
rance would  be  avoided  upon  the  general  poUcy  of  the 
law,  on  the  execution  of  the  assured  for  felony,  without 
the  insertion  of  this  last  condition.®     The  basis  of  the 


*  Halford  v.  Kymer,  10  Bamw.  8f  Cress,  724. 
k  Lord  V.  Dall,  12  Mass,  Rep.  115. 

*  Tidswell  v.  Ankcrstein,  Peahens  Cases,  151. 

*  Vide  supra,  p.  275.  The  bona  fide  assignee  of  a  life  policy  ttiay  sue  in 
the  name  of  the  assignor,  and  equity  will  compel  the  assignor  to  permit  the 
assignee  to  use  his  name.     Ashlt-y  p.  Ashley,  3  Simons,  149. 

*  Amicable  Asa.  Society  v.  Bolland,2  Dow  5f  Clark,  1.  Holland  v.  Diiney, 
3  Russell,  351.    4  Bligk.  194.  N.  S. 
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insurance  is  a  declaration  in  writing  of  the  person  making 
the  insurance,  as  to  the  birth-place,  age,  residence,  and 
employment  of  the  party  insured,  with  a  description  of 
the  diseases  or  infirmity  (if  any)  with  which  he  has  been 
afflicted.  This  declaration  not  being  spread  out  at  large 
upon  the  pohcy,  is  not  strictly  a  warranty,  and  it  is  suf- 
ficient if  it  be  given  in  good  faith,  and  be  true  in  sub- 
stance. Whatever  averment  or  representation  is  inserted 
in  the  pohcy  becomes  a  warranty,  and  must  be 
♦370  strictly  true.  But  if  there  be  no  warranty, "or  ♦re- 
presentation, or  fraud,  the  insurer  runs  the  risk 
of  the  goodness  of  the  life  ;*  and  even  a  warranty  that 
the  person  is  in  good  health  is  not  falsified  by  the  fact 
that  he  was  at  the  time  subject  to  great  inconvenience, 
and  a  partial  palsy,  in  consequence  of  an  old  wound  not 
dangerous  to  hfe  ;  or  that  he  was  troubled  with  spasms 
and  cramps  from  fits  of  the  gout.  This  has  been  held 
to  be  a  reasonably  good  state  of  health  within  the  war- 
ranty. The  seeds  of  death  are  in  every  human  consti- 
tution, and  it  is  only  requisite  that  there  be  not  at  the 
time  any  existing  disorder  tending  to  shorten  Hfe.^ 

(3.)  The  Hfe  in  the  given  case  may  be  insured  for  the 
term  of  natural  life,  as  is  usual,  or  it  may  be  insured  for 
a  definite  period.*^  In  the  case  of  a  policy  of  the  latter 
kind,  if  the  party  receives  a  mortal  wound  within  the 
period,  and  dies  after  it  has  expired,  the  underwriter  is 
discharged.**  All  concealment  or  suppression  of  material 
facts  avoids  the  policy.  The  same  good  faith  is  as  re- 
quisite in  this  as  in  all  other  pohcies ;   and  whether  the 


»  Stackpool  c.  Simon,  at  N.  P.  2  Marshall  on  Insurance^  772. 

^Rosmv.  Bradshaw,  1  Blacks,  Rep.  312.  Watson  v.  Mainwaring,  4  Taun- 
Ion,  763.    Willis  v.  Poole,  at  N.  P.  2  Marshall  on  Insuranrv,  771 . 

«  It  is  said  to  be  now  usual  in  the  English  policies  on  lives  to  state  the  day 
of  the  commencement  and  of  the  termination  thereof,  and  to  declare  tlial 
both  are  inclusive.     Ellis  on  the  Law  of  Fire  and  L\fe  Insuranc€f  136. 

*  Willes,  J.,  1  Term  Rep.  260. 
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supression  arises  from  fraud  or  accident  is  quite  imma- 
terial,  if  the  fact  be  material  to  the  risk,  and  that  is  a 
question  for  a  jury.* 

II.   Of  Insurance  agaimt  Fire. 

By  this  insurance,  the  underwriter,  in  consideration  of 
the  premium,  undertakes  to  indemnify  the  insured 
against  all  losses  in  his  houses,  buildings,  fiirniture,  ships 
in  port,  or  merchandise,  by  means  of  accidental  fire 
happening  within  a  prescribed  period.  The  premium 
is  usually  paid  in  advance,  and  the  contract  effected  by 
the  parties  without  the  intervention  of  a  broker.^ 

It  has  been  made  a  question  by  some  persons  whether 
the  negligence  and  frauds  which  the  insurance  of  proper- 
ty from  fire  has  led  to,  did  not  counterbalance  all  the  ad- 
vantages and  relief  which  such  insurances  have  afforded 
in  cases  of  extreme  distress.  But  the  public  judgment 
in  England,  and  in  this  country,  has  long  since  decided 


•  Lindenau  v.  Dcshorouirh,  8  Barnw.  S(  Cress.  5^6.    Morn5on  r.  Mii.»pratt, 
12  B.  Moore,  231.     4  Biiiirhavi,  (31.  S.  C. 

•»  The  offices  of  Fire  Insurance  Companies  usually  annex  to  their  po- 
licies the  various  classes  of  hazards  and  rates  of  annual  premiums.  The 
lowest  rate  of  premium  is  for  buildings  exposed  to  the  least  degree  of  ha- 
zard, as  buildings  of  brick  or  stone  covered  with  tile,  slate,  or  metal,  the 
window  shutters  of  solid  iron,  gutters  and  cornices  of  brick,  stone,  or  me- 
tal, and  party  walls  above  the  roof.  The  rate  of  premium  rises  in  propor- 
tion to  the  increase  of  hazard,  and  is  highest  in  buildings  entirely  of  wood. 
The  rate  of  premium  depends  likewise  upon  the  fact,  by  whom  and  by 
what  trade,  or  for  what  purpose  the  building  is  occupied,  and  whether  as  a 
private  dwelling  or  how  otherwise,  and  its  situation  with  respect  to  conti- 
guous buildings,  and  their  construction,  materials,  and  use.  Goods  are  also 
classed,  in  respect  to  the  rates  of  premium,  into  such  as  are  not  hazardous, 
hazardous f  extra  hazardous ,  and  such  as  compose  cases  of  extraordinary 
risk,  and  are  the  subject  of  special  agreement.  In  England  it  is  some- 
times part  of  the  contract  of  insurance,  that  the  insurer  is  not  to  be  liable 
for  loss  arising  from  ignition  occasioned  by  natural  heating  of  the  articles 
insured,  or  by  the  misapplication  of  fire  heat  under  process  of  manufacture. 
EUis  on  Fire  and  Life  Insurance,  25.  Mr.  Ellis  infers,  from  the  case  of 
Austen  v.  Drewe,  6  Taunton,  436.,  that  damage  by  heat  alone,  without 
ignition,  is  not  covered  by  the  ordinary  fire  policy,  even  though  there  be 
no  express  provision  against  a  damage  of  that  kind. 


370  OF  PERSONAL  PROPERTY.  [Part  V. 

that  question  with  perfect  satisfaction  ;*  and 
•371  insurance  companies  against  fire  have  *multipUed 
exceedingly,  and  extended  therir  dealings  to  every 
part  of  the  country,  and  excited  and  deserved  public 
confidence,  by  reason  of  the  solidity  of  their  capital,  and 
the  skill,  prudence,  and  integrity  of  their  operations.** 
We  will  consider,  1,  the  interest ;  2,  the  terms  and 


*  A  late  English  traveller,  Mr.  Elliott,  says  that  nearly  all  the  houses  in 
Berlin,  the  capital  of  Prussia,  arc  insured  against  fire. 

^  The  great  conflagration  in  the  city  of  New- York,  on  the  night  of  the  16th 
and  morning  of  the  17th  Dec,  1835,  was  unexampled  in  tliis  country  since 
fire  inisurance  was  in  practice,  in  the  rapidity  and  violence  ofits  ravages,  and 
in  the  amount  of  property  destroyed.  It,  of  course,  absorbed  the  capital  of 
many  of  the  most  solidly  established  Fire  Insurance  Companies,  and  render- 
ed them  insolvent.  This  was  an  extraordinary  case,  and  without  precedent, 
and  was  not  within  the  reach  of  ordinary  calculation.  Fire  insurance  in 
England  commenced  about  a  century  and  a  half  ago,  and  is  carried  on 
by  Joint  Stock  Companies  with  large  capital,  though  there  are  others 
called  Contribution  Societies,  in  which  every  person  insured  becomes  a  mem- 
ber or  proprietor,  and  participates  in  the  profit  and  loss  of  the  concern. 
Mcculloch's  Diet,  of  Comm.  art.  Insurance.  A  Mutiud  ^ssuranc« association  of 
this  kind  existed  in  New-York,  for  many  years  after  the  peace  of  1763, 
and  before  incorporated  companies  witli  capital  stock  came  in  fashion. 
The  New-York  Contributionship  Fire  Company  was  incorporated  in  April, 
1822,  on  that  basis.*  There  are  others  of  tliat  kind  existing  now  in  some  of 
the  States.  And  since  the  public  confidence  in  the  Incorporated  Insurance 
Companies  with  comparatively  small  capitals  became  impaired  by  reason 
of  losses  by  the  great  fire  in  New-York,  a  voluntary  private  association  of  that 
kind,  under  the  title  of  the  Alliance  Mutual  Assurance,  was  instituted,  Decem- 
ber 23d,  1835.  Formerly  the  English  Fire  Insurance  Companies  were  at 
liberty  to  insure  property  in  New-York,  by  means  of  an  agency  established 
here.  This  was  dee^ned,  by  our  citizens,  as  tlie  safest  source,  owing  to  their 
wreat  capitals,  to  apply  to  for  indemnity  against  fire.  But  a  different  policy 
prevailed  and  finally  gained  the  ascendency  with  our  Legislature.  Aprohi- 
bitorj'  act  applicable  to  such  cases,  was  defeated  in  April,  1807,  and  again 
in  March,  1809,  by  the  objections  of  the  Council  of  Revision.  But  on 
the  18th  of  March,  1814,  the  prohibition  passed  into  a  law.  The  Council 
^  of  Revision  at  that  time  abandoned  their  former  ground,  though  the  indivi- 
dual member  who  brought  forward  the  objections  on  the  two  former  occa- 
sions, persevered  in  raising  the  same  objection.  The  prohibition  was  ori- 
ginally confined  to  all  foreign  insurances  against  fire.  But  by  the  act  of 
May  1st,  1829,  ch.  336.,  the  prohibition  was  extended  to  marine  insurance 
and  bottomry ;  and  this  is  still  the  existing  law  in  New- York.  See  i?e- 
vised  Statutes,  vol.  i.  714.  vol.  iii.  557, 
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construction  of  the  policy;   3,  the  adjustment  of  the 
loss. 

(1.)  Oftlie  Interest  in  the  Policy. 

If  policies  were  without  interest,  they  would  be  pecu- 
liarly hazardous,  by  reason  of  the  temptation  which  they 
would  hold  out  to  the  commission  of  arson,  and  they 
would  fall  within  the  general  prohibition,  by  statute,  of 
wager  policies.*  According  to  Lord  King  and  Lord 
Hardwicke,**  an  insurance  against  fire,  without  an 
interest  by  the  insured  in  the  property  lost,  at  the  time 
of  insuring  and  at  the  time  of  the  loss,  was  void  even  at 
common  law.  A  creditor  may  have  a  policy  on  the 
house  and  goods  of  his  debtor,  upon  which  he  has  a  lien 
or  mortgage  security,  for  that  gives  him  a  sufficient  in- 
terest. So,  a  trustee,  or  agent,  or  factor,  who  has  the 
custody  of  goods  for  sale  on  commission,  may  insure 
them,  and  a  honafide  equitable  interest  may  be  insured.-* 
In  the  case  of  De  Forest  v.  Fulton  Fire  Insurance  Compa- 
ny,^  the  court  carried  this  question  of  constructive 
interest  to  a  still  greater  extent,  and  it  was  decided,  that 
a  commission  merchant,  consignee,  or  factor,  having 
goods  of  the  consignor  or  principal  in  his  possession,  has 
an  insurable  interest  therein,  not  merely  to  the  extent  of 
his  commissions,  but  to  the  full  value  of  the  goods, 
without  reference  to  his  lien.  He  was  to  be 
•deemed  owner  as  to  all  the  world,  except  his    •372 


•  Vide  supra^  p.  278. 

•»  Lynch  r,  Dalzell,  3  Bro.  P.  C.  497.  Saddler^s  Company  r.  Badcock,  2 
Atk.  554.  • 

e  Lucena  v.  Crawford,  3  Bos.  8f  Pull.  75.  95.  98.  5  ibid.  289.  S.  C.  2 
Marshall  an  Insurance,  789.  Locke  v.  Nortli  American  Ins.  Company,  13 
Mass.  Rap.  67.  An  equity  of  redemption  is  an  insurable  interest.  Strong 
V.  Manufacturers'  Ins.  Company,  10  Pick.AO.  A  mortgagor  and  mortgagee 
may  each  insure  the  same  building,  so  as  to  recover  their  respective  inte- 
rests therein,  without  disclosing  the  qualified  nature  of  the  interest,  except 
the  same  be  required.  Traders'  Insurance  Company  v.  Robert,  9  IVenddl, 
404. 

d  1  HaU's  N.  Y.  Rep.  84. 
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principal,  for  the  purpose  of  an  insurable  interest. 
But  it  is  usually  made  a  condition  in  our  American 
policies,  that  the  nature  of  the  property  be  disclosed,  and 
goods  held  in  trust,  or  on  commission,  must  be  insured 
as  such,  or  they  will  not  be  covered  by  the  policy."  A 
person  having  an  interest  in  the  rent  of  buildings,  may 
insure  the  rent  from  loss  by  fire  within  the  prescribed 
period,  and  the  claim  would  be  for  the  loss  of  so  much 
rent  as  would  have  arisen  between  the  time  of  the  fire 
and  the  end  of  the  given  period,  if  the  peril  had  not 
intervened.^  And  as  in  the  case  of  marine  insurance,  if 
the  policy  be  for  whom  it  may  concern^  it  will  cover  any 
interest  existing  at  its  date.*^ 

(2.)  Of  the  TetTns  and  Construction  of  the  Policy. 

A  policy  against  fire  is  strictly  a  policy  on  time,  and  the 
commencement  and  termination  of  the  risk  are  stated 
with  precision.  The  English  policies  (and  I  presume 
the  American  also)  contain  the  exception  of  damage  by 
fire  happening  by  "  invasion,  foreign  enemy,  or  any  mili- 
tary or  usurped  power  whatsoever."  It  is  sometimes 
added,  "  or  by  riot,  or  civil  commotion,"  for  the  words 
"  usurped  power"  mean  invasion  from  abroad,  or  an 
internal  rebellion,  and  not  the  power  of  a  common 
mob.** 


•  If  there  be  no  such  condition  in  the  policy,  and  there  be  no  questions 
put,  the  assured  is  not  bound  to  disclose  the  nature  of  his  title.  Strong  v. 
Manufacturers'  Insurance  Company,  10  Pick.  Rep.  40. 

''  If  the  policy  be  on  a  house  which  is  rented  to  a  tenant,  and  it  be  de- 
stroyed by  fire,  Mr.  Bell  considers  "  to  be  adifBcultand  unsettled  question, 
whether  the  policy  would  cover  the  rent  lost,  as  being  part  of  the  owner's 
loss,  when  the  policy  was  silent  as  to  rent  eo  nomine.  See  1  Bell's 
Com.  on  tfie  Laics  of  Scotland,  G27.  But  I  apprehend  that  with  us  such  con- 
sequential damajrcH  would  not  be  estimated,  and  that  the  claim  of  tJie  as- 
sured would  be  confined  to  the  direct  loss  of  tlie  building. 

c  Jefferson  Insurance  Company  ads,  Cotheal,  N.  Y.  Sup.  Court  of  Com. 
Pleas,  March,  1829. 

*  Drinkwater  ».  London  Assurance  Company,  2  HVs.  363.  Fire  by 
lightning    is   usually  declared  to  bn  a  loss  within  a  fire  policy.     But 
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The  insured  is  bound  in  good  faith  to  disclose 
to  the  insurer  *every  fact  material  to  the  risk,  *373 
and  within  his  knowledge,  and  which,  if  stated, 
would  influence  the  mind  of  the  insurer  in  making  or 
dechning  the  contract.*  The  strictness  and  nicetj''  re- 
quired in  the  contract  of  marine  insurance,  do  not,  it  has 
been  said,  so  strongly  apply  to  insurances  against  fire,  for 
the  risk  is  generally  assumed  upon  actual  examination  of 
the  subject  by  skilful  agents  on  the  part  of  the  insurance 
offices.**  Reasonable  grounds  of  apprehension  of  loss 
from  existing  facts  known  to  the  insured,  and  denoting 
impending  danger,  must  be  stated  to  the  insurer,' or  the 
policy  will  be  void,  even  though  there  was  no  intentional 
fraud  in  the  case.''  If  there  be  a  representation  of  facts, 
it  is  sufficient  if  the  same  be  fairly  made  and  substan- 
tially true  ;  and  if  the  representation  be  referred  to  in 
general  terms  in  the  policy,  and  not  spread  out  at  large 
on  the  face  of  the  instrument,  it  is  still  only  a  represen- 
tation, and  does  not  amount  to  the  technical  warranty.'* 
When  the  policy  contains  a  v^arranty,  appearing  upon  the 
face  of  it,  although  written  in  the  margin  or  transversely, 
it  is  construed  with  severity,  and  must  be  strictly  com- 
plied with.®     And  yet  where  a  policy  contained  a  clause 


books  of  accounts^  written  securities,  or  evidences  of  debt,  title  deeds, 
writings,  money  or  bullion  are  not  deemed  objects  of  insurance,  and  they 
are  usually  specially  excepted.  Nor  are.  jewels,  plate,  medals,  paintings, 
statuary,  sculptures,  and  curiosities,  included  in  a  policy  of  insurance,  un- 
less specified. 

•  Columbian  Insurance  Company  v.  Lawrence,  2  Peters^  Sup.  Court  Rep. 
25.     Curry  ».  Com.  Ins.  Company,  10  Pick.  Rep.  5135. 

^  Jolly  V.  Baltimore  Equitable  Society,  1  Ilarr.  8f  GUI,  295.  But  Ch.  J. 
Savage,  in  Fowler  v.  ^tna  Ins.  Company,  6  Cott?en,  G73.,  held  differently, 
and  he  saw  no  reason  for  a  difference  on  this  point  between  marine  and 
fire  insurance  policies. 

<•  Bufe  r.  Turner,  6  Taunton,  338. 

^  Jefferson  Insurance  Company  ads.  Cotheal,  Supreme  Court  of  Coffimon 
Pleas,  N.  Y.,  March,  1829.  Delonguemerci  v.  Tradesmen's  Insurance 
Company,  ibid.    2  HaWs  N.  Y,  Rep.  589. 

•  Worsley  v.  Wood,  6  Term  Rep.  710.  Fowler  v.  /Etntt.  Fire  Ins. 
Company,  6  Cowen,  673.  S.  C.  7  Wendell,  270.  EUis  on  Fire  Insurance,  29, 30. 


\ 
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prohibiting  the  use  of  the  building  for  storing  therein  goods 
denominated  in  the  memorandum  anne^Ced  to  the  policy 
as.  hazardous;    the  keeping  of  such  goods  as  oil,  or 
v'  spiritous  liquors,  by  a  grocer,  in  ordinary  quantities,  for 

his  ordinary  retail,  was  held  not  to  be,  under  the  circum- 
stances, a  storing  of  them  within  the  policy.*  A  repre- 
sentation that  ground  contiguous  to  the  building  insured 

is  vacant,  does  not  amount  to  a  warranty,  that  it 
•374    shall  *continue  vacant  during  the  continuance  of 

the  risk,  or  prevent  the  insured  from  erecting  a 
building  upon  it,  provided  he  had  not  already  formed 
and  concealed  that  intention,  and  that  the  erection 
was  not,  in  point  of  fact,  in  any  way  the  cause  of  the 
loss.^  So,  if  it  was  represented  at  the  time  of  the 
insurance,  that  the  building  was  connected  with  another 
building  on  one  side  only,  and  before  tlie  loss  happened, 
it  became  connected  on  two  sides,  this  docs  not  avoid  the 
policy,  unless,  in  point  of  fact,  the  risk  thereby  becomes 
increased.*^  The  assured  may  exercise  the  ordinary  and 
necessary  acts  of  ownership  over  his  buildings,  and  make 
the  requisite  repairs,  without  prejudice  to  his  policy. 
A  contrary  rule  would  be  so  inconvenient  as,  in  a  great 
degree,  to  destroy  this  species  of  insurance.  But  if  a  loss 
accrues  by  means  of  gross  negligence  or  misconduct  of 
the  workmen  ;  or  if  the  alterations  in  the  building  mate- 
rially enhance  the  risk,  and  are  not  necessary  to  the 
enjoyment  of  it,  or  were  not  the  exercise  of  ordinary  acts 
of  ownership,  the  insurers  will  be  released  from  their 
contract.*^ 

The  English  statute  of  9th  May,  1828,  has  prudently 


»  Langdon  t?.  New- York  Equitable  Insurance  Company,  1  HaUy  226. 

b  Stebbinsr.  Globe  Ins.  Company,  2  HaWsN.  Y.  Rep.  632. 

«  Stetson  T.  Mass.  Fire  Ins.  Company,  4  Mass.  Rep.  330. 

^  Stetson  V.  Mass.  Fire  Insurance  Compaiiyj  4  Mass.  Rep.  330.  Jolly  t?. 
Baltimore  Equitable  Society,  1  Harr.  4'  OUlj  295.  Curry  v.  Common- 
wealth  Ins,  Company,  10  Pick.  Rep.  535. 
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protected  the  insurer  from  the  impositions  to  which  he  is 
naturally  exposed,  by  die  practice  of  covering  under  one 
policy  extended  and  cumulated  subjects  of  risk.  The 
statute  requires  that  detached  buildings,  or  goods  therein, 
occasioning  a  plurality  of  risks,  be  valued  and  insured 
separately  ;  and  all  insurances  against  fire,  made  upon 
two  or  more  separate  subjects  or  parq^ls  of  risk  collec- 
tively, in  one  sum,  are  declp^red  void.  It  is  a  condition  of 
the  policy,  in  most  cases,  that  if  there  be  any  other  insu- 
rance already  made  against  loss  by  fire  on  the 
property,  and  not  notified  to  the  insurers,  *the  *375 
policy  is  to  be  deemed  void  ;  and  if  there  be  any 
other  insurance  on  the  property  afterwards  made,  the 
insurers  are  to  have  notice  of  it  with  reasonable  diligence, 
and'  the  same  is  to  be  duly  acknowledged  in  writing,  or 
that  omission  wiU  also  render  the  policy  void. 

Fire  policies  usually  contain  a  prohibition  against  the 
assignment  of  them,  without  the  previous  consent  of  the 
company.  But  without  this  clause,  they  are  assignable 
in  equity,  like  any  other  chose  in  action,  though  to  render 
the  assignment  of  any  value  to  the  assignee,  an  interest 
in  the  subject  matter  of  the  insurance  must  be  assigned 
also.*  This  restriction  upon  assignments  of  the  policy 
applies  only  to  transfers  before  a  loss  happens,  and  it 
applies  only  to  voluntary  sales,  and  not  to  sales  on  exe- 
cution.'* In  some  cases,  the  statute  creating  a  fire  insu- 
rance company,  authorizes  assignments  of  policies  to  the 
purchaser  of  the  subject  insured,  and  authorizes  the 


*  Marshall  on  Jnsurancey  800.  The  assignment  of  a  policy  vsiihovt  notice 
to  ike  office,  will  not,  under  the  English  bankrupt  system,  prevent  the  interest 
in  the  policy  from  passing  by  a  subsequent  assignment  in  bankruptcy,  on 
the  ground  that  the  policy,  without  the  notice,  remained  under  the  disposing 
power  of  the  bankrupt  as  reputed  owner.  Ex  parte  Colville,  1  Montagues 
Rep.  110.  If  buildings  insured  be  mortgaged,  the  policy  is  ipso  facto  as- 
signed to  the  mortgagee.     Farmers*  Bank  v.  M .  A.  Society,  4  Leigh,  69. 

^  Brichta  v,  Fayette  Fire  Ins.  Co.,  2  HaWs  N,  F.  Rep.  372.  Strong  r. 
Man.  Ins.  Co.,  10  Pick,  Rep.  40. 
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assignee  to  sue  in  his  own  name,  provided  notice  be 
given  of  the  assignment  before  a  loss  happens,  so  as  to 
allow  the  company,  at  their  election,  to  return  a  ratable 
proportion  of  the  premium,  and  be  exonerated  from  the 
risk. 

(3.)  Of  the  Adjustment  of  the  Loss. 

Settlements  of  losses  by  fire  are  made  on  the  principle 
of  a  particular  average,  and  the  estimated  loss  is  paid 
without  abandonment  of  what  has  been  saved.*  Damages 
and  reasonable  charges  on  removing,  at  a  fire,  articles 
insured,  are  covered  by  the  policy.  So  there  ma}^  be  a 
general  average  for  a  sacrifice  made  by  the  insured 
for  the  common  good,  in  a  case  of  necessity.  It  is  ana- 
logous to  the  law  of  contribution  by  co-securities.**  "  If  a 
tenant  erects  a  buildirg  on  a  lot  held  under  a  lease, 
♦376  with  liberty  to  renew  or  remove  the  building  ♦at 
the  end  of  the  lease,  and  the  building  be  destroyed 
by  fire  a  few  days  before  the  end  of  the  lease  ;  though 
the  building  as  it  stood  was  worth  more  than  the  sum 
insured,  and  if  removed,  it  would  have  been  worth  much 
less,  yet  the  courts  look  only  to  tbe  actual  value  of  the 
building  as  it  stood  when  lost,  and  they  do  not  enter 
into  the  consideration  of  these  incidental  and  collateral 
circumstances,  in  fixing  on  the  true  standard  of  indem- 
nity.^ 

It  is  usually  stipulated  in  the  policy,  that  in  case  of 


*  As  loss  by  fire  is  not  generally  a  total  loss,  the  valuation  in  the 
policy,  says  Mr.  Bell,  {Cor^.  vx>\.  i.  6*27.)  is  rather  the  fixing  of  a  maximum 
beyond  which  the  underwriters  are  not  to  be  liable,  than  a  conclusive  as- 
certainment of  the  value.  In  France,  valued  policies  against  fire  arc 
rejected,  and  in  Wallace  ».  Insurance  Co.,  4  Miller's  Louis.  Rep.  289.,  the 
policy  and  even  the  legality  of  valued  policies  on  fire  seemed  to  be  ques- 
tioned. With  us  policies  against  fire  arc  taken  to  be  open  ones,  unless 
otherwise  expressed.  They  are  not  invariably  open  policies.  Laurent  r. 
Chatham  Fire  Ins.  Co.,  1  HaWs  N.  Y.  Rep.  41.  Alchorne  v.  Saville,  6  /.  B. 
Moore,  199. 

^  Welles  r.  Boston  Ins.  Co.,  6  Pick.  Rep.  182. 

«  Laurent  p.  Chatham  Fire  Ins.  Co.,  1  HalVt  N.  Y.  Rep.  41. 
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any  prior  or  subsequent  insurance  on  the  same  property, 
and  of  which  due  notice  has  been  given,  and  a  loss 
occurs,  the  assured  is  not  to  recover  beyond  such 
ratable  proportion  of  the  damages  as  the  amount  insured 
by  the  policy  shall  bear  to  the  whole  amount  insured, 
without  reference  to  tlie  dates  of  the  different  policies. 
The  loss  is  to  be  certified  upon  oath,  and  the  certificate 
of  a  magistrate,  notary,  or  clergyman,  is.  made  necessary 
to  be  procured  in  favour  of  the  truth  and  fairness  of  the 
statement  of  the  loss,  and  the  strict  and  Hteral  compli- 
ance with  the  terms  of  these  conditions  is  held  indispen- 
sable to  a  right  of  recovery.''  If  it  be  part  of  the  contract 
that  the  insurer  is  to  be  liable  only  to  the  extent  of  the 
sum  insured,  and  after  payment  for  a  partial  loss  a  total 
loss  ensues,  the 'insurer  is  liable  only  for  the  difference 
between  the  sum  already  paid  and  the  sum  insured.** 
The  contract  is  confined  to  the  parties,  and,  as  a  general 
rule,  no  equity  attaches  upon  the  proceeds  of  policies  in 
favour  of  third  persons,  without  some  contract  or  trust  to 
that  effect.  If  the  subject  of  the  insurance  be  burnt 
during  the  continuance  of  the  policy,  the  benefit  of  the 
pohcy  goes  to  the  personal  representatives  of  the  insured, 
unless  by  some  act  of  the  party  entitled  to  the  proceeds, 
they  become  clothed*  with  the  character  of  real  estate.* 


*  Worsley  r.  Wood,  6  Term  Rep,  710.  Rowmege  r.  Mechanics'  Fire  Ins. 
Co.,  1  Green's  N.  J.  Rep.  110. 

^  Curry  r.  Commonwealth  Ins.  Co.,  10  Pick.  Rep.  535. 

*  Mildmay  v.  Folgham,  3  Veacify  472.  Lord  King,  in  Lynch  v  Dalzel], 
4  Bro.  P.  C.  432.  Edit.  Tomlins.  Norris  r.  Harrison,  2  Madd.  Ck.  Rep.  268. 
EUis  on  the  Law  of  Fire  and  Life  Insurance,  81.  Fire  policies  usually  con- 
tain a  provision  for  a  renewal  on  payment  of  j.he  premium  ;  and  some  of  the 
London  policies  of  insurance  against  fire  for  one  year  or  longer,  are  under- 
stood to  operate  for  fifteen  days  beyond  the  time  of  the  expiration  of  their 
policies.  This  is  the  case  with  the  Sun  Fire,  and  Royal  Exchange,  and 
PhcBnix  Insurance  Companies.     Hughes  on  Insurance^  508. 
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OF  THE  LAW  CONCERNING  REAL  PROPERTY. 


LECTURE  LL 


OP    THE    FOUNDATION   OF    TITLE    TO   LAND. 

In  passing  from  the  subject  of  personal  to  that  of  real 
property,  the  student  will  immediately  perceive  that  the 
latter  is  governed  by  rules  of  a  distinct  and  peculiar 
character.  The  law  concerning  real  property  forms  a 
technical  and  very  artificial  system  ;  and  though  it  has 
felt  the  influence  of  the  free  and  commercial  spirit  of 
modem  ages,  it  is  still  very  much  under  the  control  of 
principles  derived  from  the  feudal  policy.  We  have  either 
never  introduced  into  the  jurisprudence  of  this  country, 
or  we  have,  in  the  course  of  improvements  upon  our 
municipal  law,  abolished  all  the  essential  badges  of  the 
law  of  feuds  ;  but  the  deep  traces  of  that  policy  art  visi- 
ble in  every  part  of  the  doctrine  of  real  estates,  and  the 
technical  lansriaiye,  and  many  of  the  technical  rules  and 
fictions  of  that  system,  are  still  retained. 

(1.)  It  is  a  fundamental  principle  in  the  Enghsh  law, 
derived  from  the  maxims  of  the  feudal  tenures,  that 
the  king  was  the  original  proprietor  of  all  the  land  in 
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the  kingdom,  and  the  true  and  only  source  of 
•378     title.*     In  this  country  we  have  *adopted  the 

same  principle,  and  applied  it  to  our  republican 
governments ;  and  it  is  a  settled  and  fundamental  doc- 
trine witJi  us,  that  all  valid  individual  title  to  land  within 
the  United  States,  is  derived  from  the  grant  of  our  own 
local  governments,  or  from  that  of  the  United  States,  or 
from  the  crown,  or  royal  chartered  governments  esta- 
blished here  prior  to  the  revolution.  This  was  the  doctrine 
declared  in  New- York,  in  the  case  of  Jackson  v.  Ingra- 
ham,^  and  it  was  held  to  be  a  settled  rule,  that  the  courts 
could  not  take  notice  of  any  title  to  land  not  derived 
from  our  own  state  or  colonial  governmeht,  and  duly 
verified  by  patent.  This  was  also  a  fundamental  prin- 
ciple in  the  coloni'dl  jurisprudence.  Even  with  respect 
to  the  Indian  reservation  lands,  of  which  they  still 
retain  the  occupancy,  the  vaUdity  of  a  patent  has  not 
hitherto  been  permitted  to  be  drawn  in  question  in  a  suit 
between  citizens  of  the  state,  under  the  pretext  that  the 
Indian  right  and  title,  as  original  lords  of  the  soil,  had 


»  2  Blacks,  Cam.  51.  53.  86. 105. 

»» 4  Johns.  Rep.  163.  Jackson  r.  Waters,  12  iiid,  365.  S.  P.  By 
the  N.  Y.  Revised  StaluteSj  vol.  i.  718.  sec.  ].,  the  people  are  declared  to 
possess  the  original  and  ultimate  property  in  and  to  all  lands  within  the 
jurisdiction  of  the  state.  It  was  declared  by  statute  in  Connecticut,  in 
1718,  that  no  title  to  lands  was  valid,  unless  derived  from  the  Governor  and 
Company  of  tlie  colony.  Revised  Slatulcs  of  ConnectictUy  1784,  p.  113.  In  the 
elaborately  discussed  case  of  De  Armas  r.  Mayor,  &c.,  of  New-Orleans, 
5  MUler^s  Louis.  Rep.  132.,  it  was  admitted  to  have  been  uniformly  tlie  practice 
of  all  the  European  nations  having  colonial  establishments  and  dominion 
in  America,  to  consider  the  unappropriated  lands  occupied  by  savage  tribes, 
and  obtained  from  them  by  conquest  or  purchase,  to  be  crown  lands,  and 
capable  of  a  valid  alienation,  by  sale  or  gift,  by  the  sovereign,  and  by  him 
only.  No  valid  title  could  be  acquired  without  letters  patent  from  the  King. 
See  Ibid.  p.  188.  195—197.  206.  213.  216.  But  it  is  said  tliat  purchaaeg 
made  at  Indian  treaties,  under  the  competent  sanction  of  the  government 
of  the  United  States,  vesta  valid  title  in  the  purchaser,  without  any  patent. 
Baldwin,  J.,  iii  Mitchel  v.  United  States,  9  Peters'  V.  S.  Rep.  748. 756, 
757.  This  opinion  is,  however,  so  contrary  to  the  previous  authorities  on 
the*Bubject,  tliat  I  should  apprehend  it  would  be  proper  for  further  con- 
sideration. 


» 
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not  been  extinguished.*  It  was  also  declared  in  Fletcher 
V.  Peckj^  to  be  the  opinion  of  the  Supreme  Court  of  the 
United  States,  that  die  nature  of  the  Indian  title  to  lands 
lying  within  the  territorial  limits  of  a  state,  though  en- 
titled to  be  respected  by  all  courts  until  it  be  legitimately 
extinguished,  was  not  such  as  to  be  absolutely  repugnant 
to  a  seisin  in  fee  on  the  part  of  the  government  within 
whose  jurisdiction  the  lands  are  situated.*^ 

*(2.)  The  history  and  grounds  of  the  claims  of  'STQ 
the  European  governments,  and  of  the  United 
States,  to  the  lands  on  this  continent,  and  to  dominion 
over  the  Indian  tribes,  have  been  since  more  largely  and  * 
fully  considered.  In  discussing  the  rights  and  conse- 
quences attached  by. the  international  law  of  Europe  to 
prior  discovery,  it  was  stated  in  Johnson  v.  M^Intosh,^  as 
an  historical  fact,  that  on  the  discovery  of  this  continent 
by  the  nations  of  Europe,  the  discovery  was  considered 
to  have  given  to  the  government  by  whose  subjects  or 
authority  it  was  made,  a  title  to  the  country,  and  the  sole 
right  of  acquiring  the  soil  from  the  natives,  as  against  all 
other  European  powers.  Each  nation  claimed  the  right 
to  regulate  for  itself,  in  exclusion  of  all  others,  the  rela- 
tion which  was  to  subsist  between  the  discoverer  and  the 
Indians.  That  relation  necessarily  impaired,  to  a  con- 
siderable degree,  the  rights  of  the  original  inhabitants, 
and  an  ascendency  was  asserted  in  consequence  of  the 


»  Jackson  v.  Hudson,  3  Johns.  Rep.  375. 

•»  6  CrandCs  Rep.  87. 

«  This  was  the  language  of  a  majority  of  the  court  in  the  case  of  Fletcher 
t>.  Peck.  It  was  a  mere  naked  declaration,  without  any  discussion  or 
reasoning  by  the  court  in  support  of  it ;  but  Judge  Johnson,  in  the  separate 
opinion  which  he  delivered,  did  not  concur  in  the.  doctrine.  He  held  that 
the  Indian  nations  were  absolute  proprietors  of  the  soil,  and  that  practically, 
and  in  cases  unaffected  by  particular  treaties,  the  restrictions  upon  the  right 
of  soil  in  the  Indians  amounted  only  to  an  exclusionof  all  competitors  from 
the  market,  and  a  pre-emptive  right  to  acquire  a  fee  simple  by  purchajje 
when  the  proprietors  should  be  pleased  to  sell. 

<>  8  Wheal,  Rep.  543. 
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superior  genius  of  the  Europeans,  founded  on  civilization 
and  Christianity,  and  of  their  superiority  in  the  means, 
and  in  the  art  of  war.  The  European  nations  which  re- 
spectively estabUshed  colonies  in  America,  assumed  the 
ultimate  dominion  to  be  in  themselves,  and  claimed  the 
exclusive  right  to  grant  a  title  to  the  soil,  subject  only  to 
the  Indian  right  of  occupancy.  The  natives  w'ere  ad- 
mitted to  be  the  rightful  occupants  of  the  soil,  with  a 
legal  as  well  as  just  claim  to  retain  possession  of  it,  and  to 
use  it  according  to  their  own  discretion,  though  not  to  dis- 
pose of  the  soil  at  their  own  will,  except  to  the  government 

claiming  the  right  of  pre-emption.  The  practice  of 
*380     Spain,*  France,  Holland,  and  England,  *proved 

the  very  general  recognition  of  the  claim  and  title 
to  American  territories  given  bj^  discoverJ^  The  United 
States  adopted  the  same  principle,  and  their  exclusive  right 
to  extinguish  the  Indian  title  bj''  purchase  or  conquest,  and 
to  grant  the  soil,  and  exercise  such  a  degree  of  sovereignty 
as  circumstances  required,  has  never  been  judicially 
questioned.**  The  rights  of  the  British  government  within 
the  limits  of  the  British  colonies,  passed  to  the  United 


»  By  the  laws  of  Spain,  particular  portions  of  tlie  soil  of  Louisiana  were 
allotted  to  the  Indians,  and  care  was  taken  to  make  the  acquisitions  valua- 
ble, by  preventing  the  intrusion  of  white  settlers.  The  Laws  of  the  Indies 
directed,  that  when  the  Indians  gave  up  their  lands  to  the  whites,  others 
should  be  assigned  to  them,  and  the  lands  allotted  to  the  Indian  tribes  by 
the  Spanish  officers,  in  pursuance  of  the  laws  of  the  Indies,  were  given  to 
them^n  complete  ownership,  equally  as  if  they  were  held  under  a  complete 
grant.  But  as  the  Indians  were  considered  in  a  state  of  pupilage,  the  au- 
thority of  the  public  officers,  who  were  constituted  their  guardians,  was 
necessary  to  a  valid  alienation  of  their  proj)crty.  Recap,  de  las  Indias,  cited 
b^  Porter,  J.,  in  18  Martinis  Rep.  357 — 359.,  who  s]>eak8  most  liberally  of 
the  humane  policy  and  justice  of  the  Spanish  laws  in  relation  to  the  Indian 
tribes. 

*»  As  early  as  1782  the  American  minister,  Mr.  Jay,  told  the  Spanish 
minister,  Count  d'Aranda,  that  our  right  to  the  territories  of  the  Indian  na- 
tions comprehended  within  the  colonial  chartered  limits,  was  a  question  to 
be  discussed  and  settled  between  us  and  the  Indians;  that  we  claimed  the 
right  of  preemption  with  respect  to  them,  and  the  sovereignty  with  respect 
to  all  other  nations.    Life  and  JVritings  of  John  Jay,  vol.  ii.  474. 
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States  by  the  force  and  effect  of  the  act  of  independence, 
and  the  uniform  assertion  of  those  rights  by  the  cro\^'n, 
•  by  the  colonial  governments,  by  the  individual  states, 
and  by  the  Union,  is,  no  doubt,  incompatibly  with  an 
absolute  title  in  the  Indians.  That  title  has  been  obliged 
to  yield  to  the  combined  influence  which  military,  intel- 
lectual, and  moral  power  gave  to  the  claim  of  the  Euro- 
pean emigrants. 

(3.)  This  assumed  but  qualified  dominion  over  the 
Indian  tribes,  regarding  them  as  enjoying  no  higher  title 
to  the  soil  than  that  founded  on  simple  occupancy,  and 
to  be  incompetent  to  transfer  their  title  to  any  other 
power  than  the  government  which  claims  the  jurisdiction 
of  their  territory  by  right  of  discovery,  arose,  in  a  great 
degree,  from  the  necessity  of  the  case.  To  leave  the 
Indians  in  possession  of  the  country  was  to  leave  tlie 
country  a  wilderness,  and  to  govern  them  as  a  distinct 
people,  or  to  mix  with  them,  and  admit  them  to  an 
inter-community  of  privileges,  was  impossible  under  the 
circumstances  of  their  relative  condition.  The  peculiar 
character  and  habits  of  the  Indian  nations,  ren- 
dered them  incapable  *of  sustaining  any  other  *381 
relation  with  the  whites  than  that  of  dependence 
and  pupilage.  There  was  no  other  way  of  dealing  with 
them  than  that  of  keeping  them  separate,  subordinate, 
and  dependent,  with  a  guardian  care  thrown  around  ^ 
them  for  their  protection.*  The  rule  that  the  Indian 
title  was  subordinate  to  the  absolute,  ultimate  title  of 
the  government  of  the  European  colonists,  and  that  the 
Indians  were  to  be  considered  as  occupants,  and  entitled 
to  protection  in  peace  in  that  character  only,  and  in- 
capable of  transferring  their  right  to  others,  was  the  best 


*  It  was  shown  in  the  case  of  Mitchel  v.  United  Slates,  9  Peters'  U.  S, 
Rep.  740.,  that  it  was  part  of  the  governor's  oath  in  the  Spanish  colonies, 
as  prescribed  by  the  laws  of  the  Indies,  thai  he  should  take  care  of  the  vxlfiire, 
increascj  and  protection  of  the  Indians. 


i 
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one  that  could  be  adopted  with  Safety.  The  weak  and 
helpless  condition  in  which  we  found  the  Indians,  and 
the  immeasurable  superiority  of  their  civilized  neighbours, 
would  n(jf:  adniit  of  the  application  of  any  more  liberal 
and  equal  doctrine  to  the  case  of  Indian  lands  and  con- 
tracts. It  was  founded  on  the  pretension  of  converting 
the  discovery  of  the  country  into  a  conquest,  and  it  is 
now  too  late  to  dra^fv  into  discussion  the  vahdity  of  that 
pretension,  or  the  restrictions  which  it  imposes.  It  is 
established  by  numerous  compacts,  treaties,  laws,  and 
ordinances,  and  founded  on  immemorial  usage.  The 
country  has  been  colonized  and  setded,  and  is  now  held 
by  that  tide.  It  is  the  law  of  the  land^  and  no  court  of 
justice  can  permit  the  right  to  be  disturbed  by  speculative 
reasonings  on  abstract  rights. 

This  is  the  view  of  the  subject  which  was  taken  by 
the  Supreme  Court  in  the  elaborate  opinion  to  which  I 
have  referred.  The  same  court  has  since  been  repeatedly 
called  upon  to  discuss  and  decide  great  questions  con- 
cerning Indian  rights  and  tide  ;  and  the  subject  has  of 
late  become  exceedingly  grave  and  momentous,  affecting 
the  faith  and  character,  if  not  the  tranquiUity  and  safety, 
of  the  government  of  the  United  States. 

In  the  case  of  CheroJcee  Nation  v.  State  of  Georgia^^ 
it  was  held  by  a  majority  of  the  court,  that  the  Cherokee 
nation  of  Indians,  dwelling  within  the  jurisdic- 
♦382  tional  limits  of  *the  United  States,  was  not  a 
foreign  state  in  the  sense  in  which  the  term  is 
used  in  the  constitution,  nor  entitled  as  such  to  proceed 
in  that  court  against  the  state  of  Georgia.  But  it  was 
admitted  that  the  Cherokees  were  a  statCy  or  distinct 
political  society,  capable  of  managing  its  own  affairs, 
and  governing  itself,  and  that  they  had  uniformly  been 
treated  as  such  since  tlie  settlement  of  our  country. 


»  January  term,  1831,  5  PtUrs'  U.  S,  Rep,  1. 
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The  numerous  treaties  made  with  them  by  the  United 
States,  recognise  them  as  a  people  capable  of  main- 
taining the  relations  of  peace  and  war,  and  responsible 
in  their  political  capacity.  Their  relation  to  the  United 
States  was  nevertheless  peculiar.  They  were  domestic 
dependent  nations,  and  their  relation  to  us  resembled 
that  of  a  ward  to  his  guardian ;  and  they  had  an  un- 
questionable right  to  the  lands  they  occupied,  until  that 
right  should  be  extinguished  by  a  voluntary  cession  to 
our  government.  The  subject  was  again  brought  forward, 
and  the  great  points  which  it  involved  reasoned  upon  and 
judicially  determined,  in  the  case  of  Worcester  v.  State  of 
Georgia,^  and  which  was  another  case  arising  out  of  the 
operation  of  the  laws  of  Georgia. 

The  legislature  of  that  state,  in  the  years  1828,  1829, 
and  1830,  passed  several  penal  statutes,  in  reference  to 
the  Cherokee  nation  and  territory.  The  purport  and  efiect 
of  those  laws  was  to  demolish  the  Cherokee  government 
and  institutions,  and  annihilate  their  political  existence 
as  a  nation ;  and  to  divide  their  territory  among  the 
adjoining  counties  in  Georgia,  and  extend  the  civil  and 
criminal  law  of  the  state  over  the  Indian  territory. 
Those  laws  dealt  with  them  as  if  they  were  alike  des- 
titute of  civil  and  political  privileges,  and  were  mere 
tenants  at  sufferance,  without  any  interest  in  the  soil  on 
which  they  dwelt,  and  which  had  been  uninterruptedly 
claimed  and  enjoyed  by  them  and  their  ancestors  as  a 
nation  from  time  immemorial.  Their  lands  had  been 
guarantied  to  them  as  a  nation,  and  the  protection  of  the 
United  States  pledged  to  them  in  their  national  capacity, 
and  their  existence,  competence,  and  rights,  as  a 
distinct  political  *society,  recognised,  by  treaties  *383 
made  with  tliem  in  the  years  1785,  1791,  1798, 
1805,  1806,  1816,  1817,  and  1819,  by  the  government 


»  6  PUcrs'  U.  S.  Rep.  515. 
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of  the  United  States,  under  all  the  forms  and  solemnities 
of  treaty  compacts.  The  statutes  of  Georgia  neverthe- 
less prohibited  the  Cherokees,  under  highly  penal  sanc- 
tions, from  the  exercise,  within  the  territory  they  so 
occupied,  of  any  political  power  whatever,  legislative, 
executive,  or  judicial.  They  were  declared  not  to  be 
competent  witnesses  in  any  court  of  the  state,  to  which 
a  white  person  might  be  a  party,  unless  such  white 
person  resided  in  the  Cherokee  nation ;  and  they  were 
also  declared  to  be  incompetent  to  contract  with  any 
white  person.  Their  territory  was  divided  into  sections, 
and  directed  to  be  surveyed  and  subdivided  into  districts, 
and  disposed  of  by  lottery  among  the  citizens  of  Georgia. 
Their  gold  mines  were  taken  possession  of  by  force,  and 
the  use  of  them  by  the  Indians  prohibited.  They  were, 
however,  declared  to  be  protected  in  the  possession  of 
their  improvements,  until  the  legislature  should  enact  to  the 
contrary,  or  the  Indians  should  voluntarily  abandon  them-' 


•  In  the  session  of  1831-2,  the  legislature  of  Alabama  also  extended  the 
civil  and  criminal  jurisdiction  of  that  state  over  all  the  IndiaiT  territory 
within  its  limits,  and  dealt  with  the  Indians  (Creeks  and  Cherokees)  as 
being  under  the  absolute  control  of  the  state.  So,  also,  in  the  session  of 
1833,  the  legislature  of  Tennessee  extended  the  laws  and  jurisdiction  of  the 
state  over  the  tract  of  country  within  the  boundary  limits  of  the  state  in  the 
occupancy  of  the  Cherokees.  But  the  extension,  though  in  violation  of  the 
treaties  existing  between  the  United  States  and  the  Cherokees,  was  made 
with  mild  and  reasonable  qualifications,  in  respect  to  the  Cherokees,  com- 
pared with  similar  acts  in  some  other  states.  It  secures  them  in  the  enjoy- 
ment of  tlieir  improvements  and  personal  property,  and  allowed  them  to 
enjoy  their  native  usages,  and  prevented  entr}'  upon  or  occupancy  of  any 
of  the  lands  in  tli^r  territory,  by  white  men,  and  exempted  the  Cherokee 
Indians  from  any  criminal  jurisdiction  under  the  act  for  offences  committed 
by  them  within  their  territory,  except  for  murder,  rape,  and  larceny.  It 
was  in  the  spirit  of  the  act  of  the  legislature  of  New-York,  of  I2th  April, 
182*2,  asserting  exclusive  criminal  jurisdiction  over  all  crimes  and  offences 
committed  witliin  the  Indian  Reservations  in  the  state,  by  and  between 
Indians.  The  Tennessee  act  was  founded  on  the  necessity  of  the  case, 
owing  to  the  very  reduced  population  of  the  Cherokees  within  the  state  of 
Tennessee,  and  the  too  great  imbecility  of  their  organization  and  authority 
to  preserve  order,  and  protect  themselves  from  atrocious  crimes.  The 
criminal  jurisdiction  of  New-York  was  xdndicated  on  that  ground  in 
Goodell  V.  Jackson,  20  Johns.  Rep.  716. ;  and  on  the  same  ground  the  acfc 


> 
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^  The  Supreme  Court  of  the  United  States,  in  the  case 
of  WorcestcTy  reviewed  the  whole  ground  of  controversy, 
relative  to  the  character  and  validity  of  Indian  rights 
.within  the  territorial  dominions  of  the  United  States,  and 
especially  in  reference  to  the  Cherokee  nation  within 
the  territorial  limits  of  Georgia.    They  declared  that  the 
right  given  by  European  discovery  was  the  exclusive 
right  to  purchase,  but  this  right  was  not  ibunded  on  a 
denial  of  the  right  of  the  Indian  possessor  to  sell.   Though 
the  right  to  the  soil  was  claimed  to  be  in  the  European 
governments,  as  a  necessary  consequence  of  the  right  of 
discovery  and  assumption  of  territorial  jurisdiction,  yet 
that  right  was  only  deemed  such  in  reference  to  the 
whites;  and  in  respect  to  the  Indians,  it  was  always 
understood  to  amount  only  to  the  exclusive  right  of  pur- 
chasing such  lands  as  the  natives  were  willing  to  sell. 
The  royal  gr^ints  and  charters  asserted  a  title  to  the 
country  against  Europeans  only,  and  they  were 
considered  as  blank  *paper,  so  far  as  the  rights     •384 
of  the  natives  were  concerned.     The  English,  the 
French,  and  the  Spaniards,  were  equal  competitors  for 
the  friendship  and  the  aid  of  tlie  Indian  nationjs.     The 
crown  of  England  never  attempted  to  interfere  with  the 
national  affairs  of  the  Indians,  further  than  to  keep  out 
the  agents  of  foreign  powers,  who  might  seduce  them 
into  foreign  alliances.     The  English  government  pur- 
chased the  alliance  and  dependence  of  the  Indian  nations 
by  subsidies,  and  purchased  their  lands  when  they  were 
willing  to  sell,  at  a  price  they  were  willing  to  take,  but 
they  never  coerced  a  surrender  of  them.     The  English 


of  Tennessee  was  vindicated  in  their  Supreme  Court,  in  the  case  of  The 
State  V.  Foreman,  a  Cherokee  lndian,October,  ]835.  But  even  that  decision, 
ably  as  it  was  supported,  was  resisted,  with  equal  ability,  by  Judge  Peck, 
one  of  the  members  of  the  court,  on  tlie  srround  of  subsisting  treaties  between 
the  United  States  and  the  Cherokces,  recognising  their  national  and  self- 
governing  authority,  and  which  treaties  did  not  exist  in  the  case  in*New- 
York. 

Vol.  m.  52 
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crown  considered  them  as  nations  competent  to  maintain 
the  relations  of  peace  and  war,  and  of  governing  them- 
selves under  her  protection.  The  United  States,  who 
succeeded  to  the  rights  of  the  British  crown  in  respect 
to  the  Indians,  did  the  same,  and  no  more  ;  and  the 
protection  stipulated  to  be  afforded  to  the  Indians,  and 
claimed  by  them,  was  understood  by  all  parties,  as  only 
binding  the  Indians  to  the  United  States  as  dependent 
allies.  A  weak  power  does  not  surrender  its  inde- 
pendence and  right  to  self-government  by  associating 
with  a  stronger,  and  taMng  its  protection.  This  is  the 
settled  doctrine  of  the  law  of  nations,  and  the  court 
concluded  and  adjudged,  that  the  Cherokee  nation  was 
a  distinct  community,  occupying  its  own  territory,  with 
boundaries  accurately  described,  in  which  the  laws  of 
Georgia  cannot  rightfully  have  any  force,  and  into  which 
the  citizens  of  Georgia  have  no  right  to  enter,  but  with 
the  assent  of  the  Cherokees  themselves,  or  in  conformity 
with  treaties,  and  with  the  acts  of  Congress.  The  court 
accordingly  considered  the  acts  of  Georgia  which  have 
been  mentioned,  to  be  repugnant  to  the  constitution, 
treaties,  and  laws  of  the  United  States,  and  conse- 
quently that  they  were,  in  judgment  of  law,  null  and 
void. 

The  decision  of  the  Supreme  Court  of  the  United 
States  was  not  the  promulgation  of  any  new  doctrine,  for 
the  several  local  governments,  before  and  since  our  revo- 
lution, never  regarded  the  Indian  nations  within 
•386  their  territorial  domains  *as  subjects,  or  member* 
of  the  body  politic,  and  amenable  individually  to 
their  jurisdiction.  They  treated  the  Indians  within  their 
respective  territories  as  free  and  independent  tribes, 
governed  by  their  own  laws  and,  usages,  under  their 
own  chiefs,  and  competent  to  act  in  a  national  character, 
and  exercise  self-government,  and  while  residing  within 
their  own  territories,  owing  no  allegiance  to  the  munici- 
pal laws  of  the  whites.     The  judicial  decisions  in  New- 
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York  and  Tennessee,  in  1810  and  1823,  correspond  with 
those  more  recently  pronounced  in  the  Supreme  Court 
of  the  Union,  and  they  explicitly  recognised  this  histo- 
rical fact  and  declared  this  doctrine.*  The  original 
Indian  nations  were  regarded  and  dealt  with  as  proprie- 
tors of  the  soil  which  they  claimed  and  occupied,  but 
without  the  power  of  alienation,  except  to  the  govern- 
ments which  protected  them,  and  had  thrown  over  them, 
and  beyond  them,  their  assumed  patented  domains. 
Those  governments  asserted  and  enforced  the  exclusive 
right  to  extinguish  Indian  titles  to  lands,  enclosed  within 
the  exterior  lines  of  their  jurisdictions,  by  fair  purchase^ 
under  the  sanction  of  treaties  ;  and  they  held  all  indivi- 
dual purchases  from  the  Indians,  whether  made  with  them 
individually,  or  collectively  as  tribes,  to  be  absolutely 
null  and  void.  The  only  power  that  could  lawfully 
acquire  the  Indian  title  was  the  state,  and  a  government 
grant  was  the  only  lawful  source  of  title  admitted  in  the 
courts  of  justice.  The  colonial  and  state  governments, 
and  the  government  of  the  United  States,  uniformly  dealt 
upon  these  principles  with  the  Indian  nations 
dwelling  *within  their  territorial  limits.  The  •386 
Indian  tribes  placed  themselves  under  the  protec- 
tion of  the  whites,  and  they  were  cherished  as  dependent 


■  Jackson  v.  Wood,  7  Johns.  Rep.  295.  Goodell  v.  Smith,  20  ibid.  693. 
Holland  v.  Pack,  Peck's  Tenn.  Rep.  151.  In  1830,  the  Supreme  Court  of 
Tennessee  stated  that  the  act  of  North  Carolina  of  1783,  (and  which  was 
part  of  the  statute  law  of  Tennessee,)  admitted  that  the  Cherokees  were  an 
independent  people  and  not  citizens  of  tliat  state  ;  that  they  were  governed 
by  their  own  laws,  and  not  subject  to  the  legislature  of  North  Carolina. 
The  court  declared  that  grants  from  that  state  of  Indian  lands  were  valid  as 
between  the  state  and  the  grantees,  but  that  they  were  subject  to  the 
Indian  right  and  title  of  exclusive  occupancy  and  enjoyment.  Blair  &, 
Johnson  v.  Pathkiller,  2  Yerger,  407.  The  legislature  of  Pigw-York,  so 
late  as  1813,  by  statute,  authorized  the  governor  "  to  hold  a  treaty  or  treaties 
on  the  part  of  the  people  of  this  state,  teith  the  Oneida  nation  of  Indians,  or  any 
other  of  the  Indian  nations  or  tribes  within  this  statet  for  the  purpose  of  extin- 
guishing their  claim  to  such  part  of  their  lands,  lying  within  this  state,  as 
he  may  deem  proper,  for  such  sums  and  annuities  as  may  be  mutually 
agreed  upon  by  the  parties."    Laws  of  New-York^  36th  sess.  ch.  130. 
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allies,  but  subject  to  such  restraints  and  qualified  con- 
trol in  their  national  capacity,  as  was  considered  by  the 
whites  to  be  indispensable  to  their  own  safety,  and 
requisite  to  the  due  discharge  of  the  duty  of  tliat  protec- 
tion.* 

(4.)  There  has  been  considerable  diversity  of  opinion, 
and  much  ingenious  speculation,  on  the  claim  of  right  to 
this  country  by  the  Europeans,  founded  on  the  title  by 
discovery.  We  have  seen  that  with  respect  to  the 
English  colonists  in  America,  the  claim  was  modified, 
and  much  of  its  extravagance  destroyed,  by  conceding 
to  the  native  tribes  their  pohtical  rights  and  privileges, 
as  dependent  allies,  and  their  qualified  title  to  the  soil. 
As  far  as  Indian  rights  and  territories  were  defined  and 
acknowledged  by  the  whites  by  treaty,  there  was  no 
question  in  the  case,  for  the  v/hites  were  bound  by  the 
moral  and  national  obligations  of  contract  and  good  faith. 
And  as  far  as  Indian  nations  had  formed  themselves 
into  regular,  organized  governments,  within  reasonable 
and  definite  limits  necessary  for  the  hunter  state,  there 
would  seem  also  to  be  no  ground  to  deny  the  absolute 
nature  of  their  territorial  and  political  rights.  But  be- 
yond these  points  our  colonial  ancestors  were  not  willing 
to  go.     They  seem  to  have  deemed  it  to  be  unreasonable, 


»  In  Mitchel  r.  United  States,  9  Peters'  U.  S.  Rep.  711.  745,  746.,  the 
Supreme  Court  once  more  declared  the  same  general  doctrine,  tliat  lands 
in  possession  of  friendly  Indians  were  always,  under  the  colonial  govern- 
ments, considered  as  being  owned  by  the  tribe  or  nation,  as  their  comm^on 
property,  by  a  perpetual  right  of  possession  ;  that  the  ultimate  fee  was  in 
the  crown  or  its  grantees  subject  to  this  right  of  possession,  alid  could  be 
granted  by  the  crown  upon  that  condition  ;  that  individuals  could  not  pur- 
chase Indian  lands  without  license,  or  under  rules  prescribed  by  law  ;  that 
possession  was  considered  with  reference  to  Indian  habits  and  modes  of 
life,  and  the  hunting  grounds  of  the  tribes  were  as  much  in  their  actual  oc- 
cupation as  the  cleared  fields  of  the  whites,  and  this  was  the  tenure  of  In- 
dian lands  by  the  laws  of  all  the  colonies.  Grants  and  sales  by  the  Indiana 
at  Indian  treaties,  under  the  sanction  of  the  local  governments,  gave  a  valid 
title.  The  doctrine  was  in  that  case  applied  to  grants  of  lands  in  Florida, 
from  the  Creek  and  Seminole  Indians,  under  the  sanction  of  the  Spanish 
authorities. 
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and  a  perversion  of  the  duties  and  design  of  the  human 
race,  to  bar  the  Europeans,  with  their  implements  of 
husbandry  and  the  arts,  with  their  laws,  their  learning, 
their  liberty,  and  their  religion,  from  all  entrance  into 
this  mighty  continent,  lest  they  might  trespass  upon  some 
part  of  the  interminable  forests,  deserts,  and  hunting 
grounds  of  an  uncivilized,  erratic,  and  savage  race  of 
men.  Nor  could  they  be  brought  to  entertain  much 
respect  for  the  loose  and  attenuated  claim  of  such  occu- 
pants, to  the  exclusive  use  of  a  country  evidently  fitted 
and  intended  by  Providence  to  be  subdued  and  culti- 
vated, and  to  become  the  residence  of  civilized  nations. 

It  was  part  of  the  original  destiny  and  duty  of  .  ^ 

the  human  •race  to  svhdtie  the  earth  aiid  till  the    •387  t 

ground  from  whence  they  were  taken.  The  white 
race  of  men,  as  Governor  Pownall  observed,  have  been 
"  land-workers  from  the  beginning ;"  and  if  unsettled 
and  sparsely  scattered  tribes  of  hunters  and  fishermen 
show  no  disposition  to  emerge  from  the  savage  to  the 
agriculturad  and  civilized  state  of  man,  their  right  to  keep 
some  of  the  fairest  portions  of  the  earth  a  mere  wilder- 
ness, filled  with  wild  beasts,  for  the  sake  of  hunting,  be- 
comes utterly  inconsistent  with  the  civilization  and  moral 
improvement  of  mankind.  Vattel  did  not  place  much 
value  on  the  territorial  rights  of  erratic  races  of  people, 
who  sparsely  inhabited  immense  regions,  and  suffered 
them  to  remain  a  wilderness,  because  their  occupation 
was  war,  and  their  subsistence  drawn  chiefly  from  the 
forest.  He  observed  that  the  cultivation  of  the  soil  was 
an  obligation  imposed  by  nature  upon  mankind,  and  that 
the  human  race  could  not  well  subsist,  or  greatly  multi- 
ply, if  rude  tribes,  which  had  not  advanced  from  the 
hunter  state,  were  entitled  to  claim  and  retain  all  the 
boundless  regions  through  which  they  might  wander. 
If  such  a  people  will  usurp  more  territory  than  they  can 
subdue  and  cultivate,  they  have  no  right  to  complain,  if 
a  nation  of  cuhivators  puts  in  a  claim  for  a  part,  and 
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confines  the  natives  within  nairower  limits.  He  alluded 
to  the  establishment  of  the  French  and  English  colonies 
in  North  America,  as  being,  in  his  opinion,  entirely  law- 
ful, and  he  extolled  the  moderation  of  William  Penn, 
and  of  the  first  settlers  in  New-England,  who  are  under- 
stood to  have  fairly  purchased  of  the  natives,  from  time 
to  time,  the  lands  they  wished  to  colonize-* 

The  original  English  emigrants  came  to  this  country 
with  no  slight  confidence  in  the  solidity  of  such  doctrines, 
and  in  their  right  to  possess,  subdue,  and  cultivate  the 
American  wilderness,  as  being,  by  the  law  of  nature  and 

the  gift  of  Providence,  open  and  common  to  the 
•388«  first  occupants  in  the  ♦character  of  cultivators  of 

the  earth.  The  great  patent  of  New-England, 
which  was  the  foundation  of  the  subsequent  titles  and 
subordinate  charters  in  that  country,  and  the  opinions  of 
grave  and  learned  men,  tended  to  confirm  that  confidence. 
According  to  Chalmers,  .the  practice  of  the  European 
world  had  constituted  a  law  of  nations,  ^  which  sternly 
disregarded  the  possession  of  the  aborigines,  because 

they  had  not  been  admitted  into  the  society  of 
•389    nations.^     But  whatever  *loose  opinions  might 


*  Droit  des  GenSy  c.  1.  sec.  81. 209. 

^  Chalmers*  Political  Annals,  676.  The  Puritans  circulated  a  paper  in 
England,  immediately  preceding  their  projected  emigration  to  Massachu- 
setts Bay ,  entitled,  Getural  Considerations  for  tJui  Plantation  of  Neus-EnglaTid, 
(^Matltefs  Magnalia,  vol.  i.  65.  edit  1820.)  It  was  published  at  large  in 
Hutchinson^s  State  Papers,  (Boston,  1769.  p.  27.)  and  it  declared,  tliat "  the 
Tvhole  eartli  was  the  Lord's  garden,  and  he  had  given  it  to  the  sons  of  Adam, 
to  be  tilled  and  improved  by  them.  Why  then  should  any  stand  starving 
(br  places  of  habitation,  and  in  the  mean  time  suffer  whole  countries,  as 
profitable  for  the  use  of  man,  to  lie  waste  witliout  any  improvement"  In 
answer  to  tlie  objection,  that  they  had  no  warrant  for  taking  land  a  long  time 
possessed  by  other  sons  of  Adam,  it  was  stated  that  what  *'  was  common  to 
all  was  proper  to  none.  This  savage  people  rulcth  over  many  lands  with- 
out title  or  property,  for  they  enclose  no  ground,  neither  have  they  cattle  to 
maintain  it.  There  was  more  than  enough  for  them  and  us.  By  a  mira- 
culous plague,  a  great  part  of  the  country  was  left  void  of  inhabitants. 
Finally,  they  would  come  in  with  good  leave  of  the  natives."  We  may 
also  refer  to  an  able  paper,  written  by  the  Rev.  Mr.  Bulkley,  of  Colchester, 
?h  Connecticut,  in  1724,  entitled,  "  An  inquiry  into  the  right  of  the  Abori- 
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have  been  entertained,  or  latitudinary  doctrines  incul- 
cated, in  favour  of  the  abstract  right  to  possess  and 


:  V  •■?  ',•?■ 


ginal  Natives  to  the  Lands  in  America,  and  the  Titles  derived  from  them." 
{Massachusetts  Hist.  Collections,  vol.  iv.  159.)    In  that  treatise,  the  learned 
author  confines  Indian  titles,  which  have  any  solidity  or  value,  to  those 
particular  parcels  of  land  which  they  had  suhducd  and  improved,  and  in- 
sists that  the  English  had  an  undoubted  right  to  enter,  and  appropriate  for 
agricultural  purposes,  all  the  residue  of  the  wa^te  and  unimproved  lands  in 
the  country,  as  being  common,  and  open  to  the  first  bona  fide  occupants. 
He  contended,  that  in  a  state  of  nature,  the  only  title  to  property  was  the 
labour  by  which  the  same  was  appropriated  and  cultivated,  and  that  die 
Indian  tribes  were  still  in  that  imperfect  state  of  civil  policy  which  borders 
upon  a  state  of  nature,  and  the  extensive   tracts  of  country  which  tliey 
claimed  as  national  property,  was  not  subject  to  any  regulation,  or  defined 
as  property,  and  lay  neglected  in  that  common  state  wherein  nature  had 
left  it.     Cotton  Mather,  also,  in  his  Magnalia  Christi  Americana,  (vol.  i.  72.) 
considered  it  as  an  instance  of  the  most  imaginable  civiHty,  that  the  English 
purchased  several  tracts  of  land  of  the  natives,  notwithstanding  the  patent 
which  they  had  for  the  country.    The  great  patent  of  New-England,  granted 
by  King  James,  in  1620,  to  the  council  at  PlymoutJi,  in  England,  (and 
w^hich  was  by  the  patent  incorporated  by  the  name  of  "  the  council  esta- 
blished at  Plymouth,  in  the  county  of  Devon,  for  the  planting,  ruling,  and 
governing  of  New-England,  in  America,")  recited,  that  the  king's  subjects 
had  "  taken  actual  possession  of  the  continent  mentioned  in  the  patent,  in 
the  name  and  to  the  use  of  the  king,  as  sovereign  lord  thereof ; — that  there 
were  no  other  subjects  of  any  Christian  king  or  state,  by  any  authority 
from  their  sovereign  lords  or  princes,  actually  in  possession  of  any  of  the 
lands  between  the  degrees  of  forty  and  forty-eight ; — that  the  country  being 
depopulated  by  pestilence  and  devastation,  the  appointed  time  had  come 
in  which  Almighty  God  had  thought  fit  and  determined  that  those  large 
and  goodly  territories,  deserted  as  it  were  by  their  natural  inhabitants, 
should  be  possessed  and  enjoyed  by  such  of  his  subjects  as  should  be  con- 
ducted thither ; — that  the  settlement  would  tend  to  the  reducing  and  con- 
version of  such  savages  as  remained  wandering  in  desolation  and  distress, 
to  civil  society  and  the  Christian  religion,  and  to  the  enlargement  of  the 
king's  dominions."    The  grant  was  of  all  the  continent  between  the  fortieth 
and   forty-eighth  degrees   of  north  latitude,  and  "  in  length  by  all  the 
breadth  aforesaid  throughout  the  main  land  from  sea  to  sea,  provided  the 
same,  or  any  part,  be  not  actually  possessed  or  inhabited  by  any  other 
Christian  prince  or  state,"  and  to  be  called  by  the  name  of*  New-England 
in  America."    The  grant  was  to  forty  corporators,  consisting  of  noblemen, 
knights,  and  gentlemen  of  high  distinction  ;  and  their  successors  were  to 
be  supplied  from  time  to  time  by  the  choice  of  the  company.     The  whole 
territory  was  granted  to  the  corporation  to  be  held  of  the  crown  in  fre^  and 
common  socage,  and  with  absolute  power  of  legislation  and  government 
over  the  whole  country,  and  with  a  complete  monopoly  of  its  trade.     Sub- 
sequent grants  of  the  soil  in  Massachusetts  and  Maine  issued  from  this 
company.     Sec  the  patent  at  large  in  Hazard's  State  Papers,  vol.  i.  103., 
Hnd  in  Bailie's  Historical  Memoir,  vol.  i.  160. 
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colonize  America,  it  is  certain  that  in  point  of  fact  the 
colonists  were  not  satisfied,  or  did  not  deem  it  expe- 
dient, to  settle  the  country  without  the  consent  of  the 
aborigines,  procured  by  fair  purchase,  under  the  sanc- 
tion of  the  civil  authorities.  The  pretensiolis  of  the 
patent  of  King  James  were  not  relied  on,  and  the  prior 
Indian  right  to  the  soil  of  the  country  was  generally,  if 
not  uniformly  recognised  and  respected  by  the  New- 
England  Puritans.*  They  always  negotiated  with  the 
Indian  nations  as  distinct  and  independent  powers ;  and 

neither  the  right  of  pre-emption,  which  was 
•390     ♦uniformly  claimed  and  exercised,  nor  the  state 

of  dependence  and  pupilage  under  which  the 
Indian  tribes  within  their  territorial  limits  were  ne- 
cessarily placed,  were  carried  so  far  as  to  destroy  the 
existence  of  the  Indians  as  self-governing  communities.** 


*  The  excellent  Roger  Williams,  the  earliest  and  clearest  asserter  of  the 
rig^hts  and  sanctity  of  conscience  in  matters  of  religion,  wrote  an  essay,  in 
which  he  maintained  that  an  English  patent  could  not  invalidate  the  rights 
of  the  native  inhabitants  of  tliis  country ;  and  it  was  at  first  condemned  by 
the  government  in  Massachusetts,  in  1634,  as  sounding  like  treason  against 
the  cherished  charter  of  the  colony.     Bancroft's  History,  vol.  i.  400. 

•>  When  the  Puritans  of  New-England  first  settled  at  Plymouth,  and 
made  treaties  with  the  Indians,  those  treaties  bore  the  language  of  depen- 
dence  and  submission  ;  and  the  English  accepted  of  the  acknowledgments 
of  the  sachems  that  they  were  dependent,  and  allies,  and  loyal  subjects  of 
King  James.  (Morton's  Ncto-Eugland  Memorial,,  64.  ,€7.  286.  Baylie*s 
Historical  Memoir,  vol.  i.  66.  82.)  But  when  war  was  about  commencing 
with  King  Philip,  in  1675,  he  insisted  that  all  former  agreements  with 
Plymouth  were,  as  he  truly  apprehended  they  were,  agreements  of  amity 
and  not  of  subjection,  and  the  Indians  regarded  themselves  as  allies,  and 
not  as  subjects  of  England.  Those '  Indian  stipulations  were  regarded  by 
Massachusetts  as  amounting  only  to  a  state  of  qualified  dependence.  The 
Indians  in  Connecticut  were  always  treated  as  friends  and  allies,  and  as  a 
free  people,  though  regarded  in  some  degree  as  wards  of  the  colony.  The 
great  object  of  the  regulations  in  the  Revised  Statutes  of  Connecticut,  of 
1672  and  1702,  was  to  protect,  civilize,  and  christianize  the  Indians,  and  this 
protection  is  continued  down  to  this  day.  (Baylie's  Hist.  Memoir,  vol.  ii.  part 
3.  23.  TrumbvWs  Hist,  of  Connecticut,  vol.  i.  342.  Rsvised  Statutes  ofCoiu 
iMcCicue,1821,p.279.Dote.  7H</.p.303.  Chalmers*  Political  Annals,  d9S.)  Ab 
further  evidence  of  the  truth  of  the  historical  deductions  mentioned  in  the 
text,^  we  may  refer  to  the  king's  proclamation  of  the  7th  of  Oetober,  1763, 
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The  manner  in  which  the  people  of  tliis  country,  through 
all  periods  of  their  colonial  history,  treated  and  dealt 
with  the  Indians,  is  a  subject  of  deep  interest,  and  well 
worthy  of  the  thorough  and  a.ccurate  examination  of 
every  person  conversant  with  our  laws  and  history,  and 
whose  bosom  glows  with  a  generous  warmth  for  the 
honour  and  welfare  of  his  countrv. " 

(5.)  The  settlement  of  that  part  of  America  now  com- 
posing the  United  States,  has  been  attended  with  as  little 
violence  and  aggression,  on  the  part  of  the  Avhites,  in  a 
national  point  of  view,  as  were  compatible  with  the  fact 
of  the  entrv  of  a  race  of  civilized  men  into  the 
territory  of  savages,  and  with  *the  power  and  the  ♦391 
determination  to  reclaim  and  occupy  it.  The 
colony  of  iSIassachusetts,  in  1633,  prohibited  the  pur- 
chase of  lands  from  the  natives,  without  license  from 
the  government;  and  the  colony  of  Plymouth,  in  1643, 
passed  a  similar  law.  Very  strong  and  authentic  evi- 
dence of  the  distinguished  moderation  and  equity  of  the 
New-England  governments  towards  the  Indians,  is  to  be 
found  in  the  letter  of  Governor  Winslow,  of  the  Plymouth 
colony,  of  the  1st  May,  1676,  in  which  he  states,  that 
before  King  Philip's  war,  the  English  did  not  possess 
one  foot  of  land  in  that  colony  but  what  was  fairly 
obtained,  .by  honest  purchnse,  from  the  Indian  pro- 
prietors, and  with  the  knowledge  and  allowance  of  the 


after  the  treaty  of  Paris,  found'^d  on*.the  immense  acquisition  of  territory 
by  England,  under  that  treaty.  It  declared,  "that  the  several  nations  or 
tribes  of  Indians  with  whom  we  were  connected,  and  who  live  under  our 
protection,  should  not  be  molested  or  disturbed  in  the  possession  of  such 
parts  of  our  dominions  and  territories,  as,  not  having  been  ceded  or  pur- 
chaspd  by  us,  are  reserved  to  them,  or  any  of  them,  as  their  hunting  grounds.** 
"  And  all  the  lands  and  territories  lying  to  the  uestward  of  the  sources  of  the 
rivers  uhich  fall  into  ilie  Atlantic  ocean  from  the  west  or  north^wcsty  were  de- 
clared to  be  reserved  under  tiic  king's  sovereignty,  protection,  and  domi- 
nion, for  the  use  of  the  said  Indians;  and  all  piu-chascs,  or  scttlementa,  or 
taking  possfssion  of  any  of  the  lands  so  reserved,  without  the  king's  special 
leave  and  license  first  obtained,  were  strictly  forbidden."  Dudiftcy^i  Ann. 
7?/^.  for  17.;r>,p.  208. 

Voh.  HI.  53 
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general  court.*  The  New-England  annals  abound  with 
proofs  of  a  just  dealing  with  the  Indians  in  respect  to 
their  lands.  The  people  of  all  the  New-England  colonies 
settled  their  towns  upon  the  basis  of  a  title  procured 
by  fair  purchase  from  the  Indians,  with  the  consent  of 
government,  except  in  the  few  instances  of  lands  acquired 
by  conquest,  after  a  war  deemed  to  have  been  just  and 
necessary."  Instances  are  to  be  met  with  in  the  early 
annals  of  New-England,  of  regular  and  exemplary  pun- 
ishment  of  white  persons,  for  acts  of  injustice  and  violence 
towards  the  Indians.'  The  Massachusetts  Legislature, 
in  1633,  threw  the  protection  of  its  government  over  the 

Indians  in  the  enjoyment  of  their  improved  lands, 
•392     hunting  grounds,  and  fishing  places,  'by  declaring 

that  they  should  have  rehef  in  any  of  the  courts 

as  the  English  have.** 

The  government  of  the  colony  of  New-York  has  a 
claim  equally  fair  with  that  of  any  part  of  America,  to 
apohcy  uniformly  just,  temperate,  and  pacific,  towards 
the  Indians  within  the  limits  of  its  jurisdiction.  While 
the  Dutch  held  and  governed  the  colony,  the  Indian  tides 
were  always  respected,  and  extinguished  by  fair  means, 
and  with  the  consent  of  the  natives.  This  policy  was 
continued  by  their  conquerors,  and  on  the  first  settlement 
of  the  Enghsh  at  New-York,  in  1665,  it  was  ordained, 
that  no  purchase  of  lands  from  the  Indians  shoulcj  be 
valid  without  the  governor's  license,  and  the  execution 


•  Hazard's  Collections  of  State  Papers,  vol.  ii.  531-634.     Holmes'  Ameri- 
can Annals,  vol.  i.  383.     Huhbard^s  Narrative. 

b  Holmes'  Annals,  vol.  i.  1G6-169.  220.  231.  note  4.  233.  245.  248.  2o9. 
312.  317.  Winthrop's  History,  vol.  i.  259.  Hazard's  State  Papers,  vol.  u. 
passim.  Massachusetts  Historical  Collections,  passim.  TrumhuWs  Hist,  of 
Connecticut,  vol.  i.  113-117.  Sulliran's  Hist.  District  of  Maine,  143-149. 
Dtti^ht's  Travels,  vol.  i.  1G7.  Baylie's  Hist.  Memoir,  vol.  i.  287.  SlatuUs 
of  Connecticut,  passed  in  1702, 1717,  and  1722. 

e  Wintkrop's  Hist,  of  New-England,  vol.  i.  34.  267.  269.     Baylie't  HiH. 
MBmoir,  vol.  i.  245—248.     Morton's  New-England  Memorial,  207. 

*  Holmu'  Annali,  vol.  i.  217,  218. 
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of  the  purchase  in  his  presence  ;  and  this  salutary  check 
to  fraud  and  injustice  was  essentially  continued.*  Regu- 
lations of  that  kind  have  been  the  invariable  American 
policy.  The  king,  bj'  proclamation,  soon  after  the  peace 
of  1763,  prohibited  purchases  of  Indian  laVids,  unless  at 
a  public  assembly  of  the  Indians,  and  in  the  name  of 
the  crown,  and  under  the  superintendence  of  his  colonial 
authorities.  A  prohibition  of  individual  purchases  of 
Indian  lands,  without  the  consent  of  government,  has 
since  been  made  a  constitutional  provision  in  New-York, 
Virginia,  and  North  Carolina.  The  colonists  of  New- York 
settled  in  the  neighbourhood  of  the  most  formidable 
Indian  confederacy  known  to  the  countrj",  *and  •3^3 
came  in  contact  with  their  possessions.  But  the 
six  nations  of  Indians,  of  which  the  Mohawks  were  the 
head,  placed  themselves  and  their  lands  under  the  pro- 
tection of  the  government  of  New-York,  from  the  earliest 
periods  of  the  colony  administration.**  They  were  con- 
sidered and  treated  as  separate  but  dependent  nations, 
and  the  friendship  v/hich  subsisted  between  them  and  the 
Dutch,  and  their  successors,  the  English,  was  cemented 
by  treaties,  alliances,  and  kind  offices.  It  continued 
unshaken  from  the  first  settlement  of  the  Dutch  on  the 
shores  of  the  Hudson  and  the  Mohawk,  do#n  to  the 
period  of  the  American  war;  and  the  fidelity  of  that 
friendship  is  shown  by  the  most  honourable  and  the  most 


»  Smith's  Hist,  of  Nr-ir-York,  vol.  i.  39.  Duke  of  York's  Laws,  in  the 
CoUeriions  of  the  Neio-York  Historical  SodfUj,  vol.  i.  WootTs  Skcich  of 
the  First  Settlement  of  Long  Island,  12.  22,  23.  Collections  of  the  Ncto-York 
Hist.  Society,  vol.  i.  171.  211.  224.  227.  239.  A.s  evidence  of  the  just  and 
friendly  disposition  of  the  Dutch  towards  the  Indians,  we  have  the  interest- 
ing Aict,  that  the  Mincsink  valley,  on  the  Delaware,  was  settled  hy  Dutch 
emiji^rants  as  early  as  1044;  and  being  an  industrious,  quiet,  and  pious 
people,  and  having  purchased  the  lands  from  the  Indians,  they  lived  in 
uninterrupted  j»eacc  and  friendslii})  with  them  for  upwards  of  one  hundred 
years.     Prestan's  Notices  of  Mincsink,  published  J  S29. 

•»  Colden^s  History  of  the  Fire  Nations,  passim.  Governor  PovmaVs 
Administration  of  Oie  Colonies,  268 — 274.  Journals  of  the  Confrderation 
Congress,  vol.  i.  May  1,  1782. 
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undoubted  attestations.*  And  when  we  consider  the 
long  and  distressing  wars  in  which  the  six  nations  W'ere 
involved,  on  our  account,  with  the  Canadian  French, 
and  the  artful  means  which  were  used,  from  time  to  time, 
to  detach  them  from  our  alliance,  it  must  be  granted, 
that  the  faith  of  treaties  has  no  where,  and  at  no  time, 
been  better  observed,  or  maintained  with  a  more  intrepid 
spirit,  than  by  those  generous  barbarians.^ 


•  The  speech  of  the  Indian  Good  Peter  to  the  commissioners  at  Fort 
Schuylcr>  in  1788,  is  strong  proof  of  the  fact.  He  said,  that  "  when  the 
white  men  iirst  cume  into  the  country,  they  were  few  and  feeble,  and  the 
five  nations  numerous  and  "powerful.  Tlio  Indians  were  friendly  to  the 
white  men,  and  permitted  them  to  settle  in  the  comitry,  and  protected 
them  from  their  enemies."  Coll^cti<ms  of  titc  New-York  Historical  Soctety, 
vol.  iii.  3*26. 

^  ColderCs  History  qfUie  Five  Nations  of  Canada y  dependent  on  the  Province 
qf  New- York f  vo\.  \.  i^i.  ci  passim.  Chalmers^  Political  Annals j  576.  The 
confederacy  of  ihe  five  nations  ^^aiid  which  was  known  as  the  confederacy 
of  the  six  nations  after  the  Tuscaioras  were  aduiiltcd  into  the  union)  might 
nfibrd  the  subject  of  an  historical  sketch,  in  tlie  hands  of  a  master,  replete 
with  the  deepest  interest  and  curiosity.  It  was  di^tiil;Iuislu■d,  l"rom  the 
time  of  the  first  discovery  of  the  Hudson  down  to  the  Asar  of  J75(),  for  its 
power,  policy,  and  martial  spirit.  At  the  close  of  the  seventeenth  century, 
that  confederay  wa.s  computed  to  contain  10,000  fighting  men.  {Barkers 
Account  oftfie  European  Settlements  in  Amcricu^  vol.  ii.  1  !);>.)  But  this  was 
a  very  e.xajrgeraled  computation,  for,  in  1677,  an  intelligent  traveller, 
{ff^entworth  Grcchalph,)  who  visited  the  five  nations,  computed  tlie  whole 
number  of  fighting  men  at  2150.  In  1747  they  were  supposed  not  to 
exceed  150Crr  The  great  influence  of  Sir  VV'iiliam  Johnson  is  said  to  have 
collected  only  1000  Indians  for  so  exciting  an  expedition  as  that  against 
Montreal,  in  1760.  {Douglass^  Summary  of  tite  British  Settlements  in  North 
America  J  vol.  i.  185>  186.  Annual  Register  for  1760.  Chulmtrs'  Political 
Annals  J  609.)  The  five  nations,  during  the  time  of  their  ascendency  and 
glory,  extended  their  dominion  on  every  side,  and  levied  tribute  on  distant 
tribes.  They  blockaded  Quebec  for  several  months,  about  the  year  1660, 
with  700  warriors.  {Proud' s  History  of  Pcnnsyltaniaj  vol.  ii.  294.  Haickins' 
Quebec,  305.)  The  Mohawks  were  the  terror  and  scourge  of  all  the  New- 
England  Indians,  and  tliose  dwelling  west  of  Connecticut  river  paid  tiiem 
tribute.  (TrutniuWs  History  of  Connecticut,  vol.  i.)  They  extended  tlieir 
conquests  down  the  Hudson  to  Manhattan  Island,  and  subdued  the  Canarse 
Indians  on  the  west  end  of  Long  Island.  ( Hood's  Sketch  of  the  First  Settlement 
of  Long  Island,  1824.  p.  24.)  Charlevoix  {Trards  in  Canada,  vol.  i.  152. 
167.  171.)  speaks  in  .strong  terms  of  tlic  power  and  fierceness  of  the 
Iroquois,  who,  as  early  as  1720,  hud  almost  extirj^ated  the  Algouquins. 
the  Hurons,  and  other  tribes  of  Canadian  savages.  Governor  Colden  was 
well  acquainted  with  their  history,  and  by  means  of  his  ofilce  of  Surveyor 
General  of  the  Province  of  Now-York,  he  had  access  to  tlie  most  autlientic 
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In  New-Jersey,  the  proprietaries  very  early  secured 
all  their  titles  by  Indian  purchases ;  and  all  purchases 


sources  of  information.     He  wrote  tlic  first  part  of  his  History  of  the  Five 
Nations  as  early  as  17*27,  and  he  says,  that  they  carried  their  arms  to  the 
Carolinas  and  the  banks  of  the  jMississij)})!,  and  entirely  destroyed  many 
Indian  nations.     TJic  Chevalier  Tonli  accoinjianied  M.  De  la  Salle  in  hifl 
expedition  and  discoveries  on  the  great  lakes  and  the  Mississippi,  in 
1678 — 1684,  and  was  appointed  Governor  of  Fort  St.  Louis,  on  the  west 
side  of  the  Mississippi ;  and  he  mentions  the  remarkable  fact,  that  in  1684 
about  500  Iroquois  warriors  came  and  attacked  his  fort,  being  jealous  of  the 
new  establishment.    (Account  of  De  la  Salle's  discoveries,  by  M.  Tonti, 
inserted  in  the  Collections  of  tlie  Netc-York  Historical  Society,  vol.  ii.  286.) 
In  J  684,  Lord  Howard,  Governor  of  Virginia,  was  under  the  necessity  of 
meeting  the  chiefs  of  the  five  nations  at  Albany,  in  order,  by  negotiation, 
to  check  their  excursions  to  the  south.   {Coldcii's  History ,  vol.  i.  44 — 53.) 
In  the  Indian  war  in  Virginia,  which  terminated  in  1677,  all  the  Indian 
tribes  on  the  cast  side  of  the  Allej^huny  ridge  became  tributaries  of  the 
province,  but  protected  by  the  wiiiics  in  their  persons  and  property.     The 
five  nations  k<?pt  supc^rior  to  any  such  sul)jcction,  and  though  their  head 
quarters,  or  great  council  jdace,  was  at  Onondaga,  in  the  western  part  of 
New- York,  thoy  Continued  their  hostile  marches  along  the  frontiers  of 
Virginia.     A  treaty  was  at  length  made  witli  them,  in  1722,  by  which  they 
stipulated  not  to  cross  the  Potomac,  or  pass  to  the  eastward  of  the  great 
mountains;  and  the  tributary  Indians  of  Virginia  agreed,  on  their  part,  not 
to  pass  the  same  to  the  north  or  west ;  and  hy  a  colony  statute,  any  tributary . 
Induins  violating  the  treaty  were  to  be  transported  and  sold  as  slaves.  (4  Ran- 
dolph's Rep.  623.)    But  the  ambitious  spirit  and  daring  enterprise  of  the 
si.x  nations  contiimed  to  a  much  later  period.     An  intelligent  old  Mohawk 
Indian  communicated  the  fact  to  General  Schuyler^  that  in  his  early  life  he 
was  one  of  a  j)arty  of  Mohawks  who  left  their  castles  on  an  expedition 
against  thejChickasaws,  in  Carolina.     The  expedition  was  disastrous,  and 
the  Chickasaws  destro3'ed  them  by  an  attack  in  ambush,  and  only  two,  of 
which  he  was  one,  escaped.     His  companion  fled  to  St.  Augustine,  but  he 
returned  home  by  land,  and  supplied  himself  on  his  long  journey,  with  food, 
by  his  bow  and  arrow.     He  cautiously  avoided  all  Indian  settlements,  and 
did  not  see  the  face  of  a  human  being  from  the  time  he  fled, from  the  battle, 
in  Carolina,  until  he   reached  the  Mohawk  castles.      This  Anecdote  I 
received,  in  the  year  1603,  from  General  Schuyler,  who  appeared  to  place 
implicit  confidence  in  its  accuracy ;  and  no  person  was  more  competent 
to  afford  precise  information  on  every  subject  connected  with  our  colonial 
history,  and  Indian  affairs,  than  that  very  intelligent  and  accomplished  rnan. 
The  Six  Nations  of  Indians  within  the  State  of  New-York,  by  their  paucity 
of  numbers  and  insignificance,  (with  the  exception  perhaps  of  tlie  Senccas,) 
have  at  last  ceased  to  exist  in  a  distinct  national  capacity  as  tribes,  exer- 
cising self-government,  with  a  sulHcient  competency  to  protect  themselves. 
Upon  this  fact  the  laws  of  New- York  (Act  of  April  12,  1822,  ch.  204., 
Revised  Statutes,  vol.  ii.  697.)  have  asserted  the  sole  and  exclusive  jurisdic- 
tion of  the  courts  of  the  state  over  all  crimes  and  offences  committed  on  the 
Indian  Reservations,  as  well  as  elsewhere. 
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to  be  made,  •without  the  consent  of  the  government, 
were,  by  a  law,  in  16S2,  declared  to  be  void.  In 
west  New-Jersey,  in  1676,  the  liberality  of  the  Quaker 
influence  went  so  far  as  to  provide  by  law,  that  in  all 
trials  where  Indians,  being  natives  of  the  province,  were 
concerned,  the  jury  Was  to  consist  of  six  persons  of  the 
neighbourhood  and  six  Indians.*  In  1758,  the  Indians, 
at  a  treaty  at  Easton,  released,  for  a  valuable  considera- 
tion, all  claims  to  lands  in  New-Jersev,^  and  the  lerisla- 
ture  of  Pennsylvania,  in  1783,  asserted  it  to  have  been 

their  uniform  practice,  to  extinguish  Indian  titles 
•396     by  fair  purchase.     ♦Tlie  justice  and  equity  of  the 

original  Indian  purchases  by  William  Penn,  the 
founder  of  Pennsylvania,  particularly  at  his  memorable 
treaty  of  1682,  were  known  and  celebrated  throughout 
Europe.^  So,  Governor  Calvert,  in  1633,  planted  Mary- 
land, after  fair  purchases  from  the  Indians;  and  in  1644, 
all  Indian  purchases,  without  the  consent  of  the  proprie- 
tary^ of  the  province,  were  declared,  by  law,  to  be  illegal 
and  void.^  There  are  also  repeated  proofs  upon  record, 
of  purchases  from  Indians,  which  coverea  a  considerable 
part  of  the  lower  country  of  Virginia ;  and  Mr.  Jeffer- 
son says,  that  tWe  upper  country  was  acquired  by  pur- 
chases made  in  the  most  unexceptionable  form.®     The 


*  Learning  8f  Spker's  Collections,  273.  400,  401.  479.  G67. 

'»  Annual  Register  for  1759, 191.  In  1831, tJie  legislature  of  New-Jersej 
passed  an  act  to  extinguish  the  title  of  the  Delaware  tribe  of  Indians  to  the 
fisheries  in  the  rivers  and  bays  of  tlie  state  by  the  payment  of  the  consi- 
deration of  $2003,  though  the  act  declared  that  the  right  was  to  beconsi- 
dercd  as  barred  by  a  volunary  abandonment  of  the  use  of  it. 

«  Waiiton,  in  \\\?,  Annals  of  Philadelphia,  in  1830,  has  given  some  curious 
details  respecting  the  localities  of  the  spot  wliere  William  Penn  held  his 
first  Indian  treaty,  a  treaty  memorable  in  diplomatic  annals  for  the  sim- 
plicity and  moral  grandeur  of  the  spectacle,  and  its  auspicious  and  perma- 
nent influence  upon  the  minds  of  the  Indians.  The  chain  of  friendship 
then  formed,  continued,  says  Proud,  {History  of  Pennsylvania,  vol.i.  212.,) 
uninterruptedly  for  more  than  seventy  years. 

<«  Chalmers'  AtiiMls,2ie. 

<=  Jefferson's  Notes  on  JHrginia,  153. 
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cases  of  unauthorized  intrusions  upon  Indian  lands  hap- 
pened in  the  early  settlement  of  Virginia  f  for  laws 
were  very  soon  made  in  Virginia  to  protect  Indians  in 
their  territorial  possessions  and  rights  from  the  frauds  of 
the  whites.^  Georgia  was  settled  under  similar  good 
auspices ;  and  Savannah,  with  a  considerable  tract  of 
land,  was  purchased  from  the  Creek  Indians,  by  Gover- 
nor Ogelthorpe,  in  1783  and  1738,  under  the  sanction  of 
solemn  treaties.  In  1763,  a  larsfe  cession  of  lands  in 
Georgia,  was  also  made  by  the  Creeks,  Cherokees,  and 
other  nations  of  Indians. 

The  historical  facts  and  documents  to  which  we  have 
referred,  relative  to  the  acquisition  of  the  Indian  lands 
in  this  country,  are  sufficient  to  vindicate  the 
justice  and  moderation  *of  our  colonial  ancestors.     ♦397 
But  wars  with  the  natives  resuhed,  almost  inevi- 
tably, from  the  intrusion  of  the  whites.     The  origin  of 
those  wars  is  not  imputable  to  any  general  spirit  of  un- 
kindness  or  injustice  on  the  part  of  the  colonial  authorities, 
though    they    sometimes   exhibited  signal  and   severe 
proofs  of  the  display  of  superior  power  and  cruel  retali- 
ation.*^    There  were  also,  at  times,  acts  of  fraud  and 


•  Chalmers  J  b.  1.  58. 

^  Abr.  Lairs  of  Virginia.  96. 

'  The  cases  I  allude  to,  in  New-England,  were  the  incursioiis  upon  the  In- 
dian settlements  on  Block  Island ;  the  extirpation  of  the  Pequots ;  the  oc- 
casional execution  of  sachems  and  other  prisoners  of  war;  the  giving  of 
rewards  or  a  bounty  for  Indian  scalps,  and  the  sale  of  captives,  including 
women  and  children,  for  slaves.  See  IVinthrop^s  History  of  New-England, 
vol.  i.  192—193.  232—237.  Ibid.  vol.  ii.  131—134.  Penfwlloics'  Indian 
Wars.  Morton^s  New-Ev^land  Memorial^  by  Davis,  app.  452—455. 
Hutchinson^ s  History  of  Massachusetts,  vol.  i.  307.  Holmes^  American  An- 
7Ui/5,  vol.  i.  181.  237 — 241.  272.  Baylie's  Historical  Memoir,  vol.  ii.  Trum- 
hvlVs  History  of  Connecticut,  vol.  i.  n2.  The  most  reprehensible  conduct 
towards  the  Indians  was  that  in  Carolina,  of  fomenting  hostilities  among  the 
tribes,  in  order  to  purchase  or  kidnap  Indian  captives,  and  sell  them  for 
slaves  in  the  West  Indies.  Mr.  Grahame,  on  the  authority  of  Archdale, 
Oldmixon,  Hewit,  and  Chalmers,  states  this  fact)  and  says  that  it  was  not 
until  after  persevering  and  vehement  remonstrances,  that  a  law  was  pro- 
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violence  committed  by  individual  colonists,  prompted  by 
cupidity  and  a  consciousness  of  superior  skill  and 
power,,  and  springing  from  a  very  blunt  sense  of,  the 
rights  of  savages.*  The  causes  of  wars  with  the  In- 
dians were  inherent  in  the  nature  of  the  case.  They 
arose  from  Indian  jealousy  of  the  presence  and  location 
of  white  people,  for  the  Indians  had  the  sagacity  to  per- 
ceive, what  the  subsequent  histoiy  of  this  country  has 
abundantly  verified,  that  the  destruction  of  their  race 
must  be  the  consequence  of  the  settlements  of  the 
English,  and  their  extension  over  the  country.**     And 


cured,  first  to  regulate,  and  then  to  extirpate  this  profligate  practice,     Gra- 
hame's  History  of  the  American  Colonies,  vol.  ii.  135. 13G.     The  Indians,  ex- 
cept free  Indians  in  amity  with  the  government,  formerly  were,  if  they  be 
not  still,  regarded  in  some  of  the  states  as  tit  subjects  for  slavery,  like  ne- 
groes,  by    applying    to  them   the    maxim  that  partus    sequilur  rentrem. 
Stroud^s  Sketch  of  tlie  Laws  relating  to  Slavery,  11,  12.     Butt  p.  Rachel,  4 
Miinf.  209.      The  State  ».  V'an  Wagenan,  1  Halsted,?74.    The  American 
Indians,  on  every  part  of  the  coasts  of  America,  were,  for  along  time  after 
the  discovery  of  Columbus,  kidnapped  and  sold  as  slaves  in  Europe  and 
the  West  Indies.     The  practice  was  as  early  as  1520,  and  continued  for 
nearly  two  centuries.  The  public  mind  was  deeply  vitiated  on  this  subject. 
The  sale  and  slavery  of  Indians  was  deemed  lawful,  and  the  exile  and 
bondage  of  captives  in  war,  of  all  conditions,  was  sanctioned  by  the  sternest 
Puritans.     1  Bancroft's  History,  41.  43.  180 — 182.     But  the  act  of  Virginia, 
in  1679,' declaring  Indian  prisoners,  taken  in  war,  to  be  slaves  to  the  soldiers 
taking  them  ;   and,  another  act,  in  1682,  declaring  that  all  Indians,  sold  by 
other  Indians  to  the  colonists  as  slaves,  should  be  slaves,  were  repealed  as 
early  as  1691.  Hudgins  v.  Wrights,  1  llcnning  Sf  Munf.  136.  Pallas  v.  Hill, 
2  Und.  149;  or,  according  to  the  case  of  Robin  v.  Hardaway,  Jr^cr«wi*5  i&y. 
109,  not  until'fi'OS,  when  Indian  slave-laws  ceased  in  Virginia. 

•  Hutckinsan^s  History,  vol.  i.  5.  283.  Holmes'  Annals,  vol.  i.  147, 148. 
I  ^The  war  with  the  Pequots  in  1637,  and  the  confederacy  of  Indian  na- 
tjons  formed  in  1675,  by  Metacom,  the  sachem  of  the  Wampanoags,  com- 
monly called  King  Philip,  would  seem  to  have  been  formed  by  the  influence 
of  these  patriotic  views  on  the  pait  of  the  Indians.  This  is  the  conclusion 
as  to  those  wars,  which  is  drawn  by  an  able  and  learned  colonial  annalist 
(Chalmers'  Political  Annals,  291.  398.)  So  the  massacre  of  the  whites  in 
Virginia,  in  1622,  arose,  says  Governor  Winthrop,  (and  he  wrote  from  con- 
temporary information  which  came  from  the  Indians,)  because  the  Indians 
saw  the  English  took  up  all  their  lands,  and  would  drive  them  out  of  the 
country.  ( fVinlhrop's  History,  by  Savage,  vol.  ii.  164.  See,  also,  BancrofVg 
History,  vol.  i.  194, 195. )  The  proud  Mohawks  more  patiently  submitted  to 
their  impending  fate ;  for  sagaciously  dreadixig  the  rapid  progress  of  the 
white  population,  they,  in  1735,  conveyed  »  very  valuable  part  of  their  ter- 
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if   wars  with    them  w^ere    never    *unjustly  provoked 
by    the  .  colonial    governments    or    people,    yet    they 
were,  no  doubt,  stimulated  on  the  part  of  the  Indians, 
by   the   consciousness  of  impending  danger,   the   sug- 
gestions of  patriotism,  and  the  influence  of  a  fierce  and 
lofty  spirit  of  national  independence.     In  all  their  wars 
with   the    whites,   the   means   and   the   power  of   the 
parties  were  extremely  unequal,   and  the  Indians  were 
sure  to  come  out  of  the  contest  with  great  loss  of  num- 
bers and  territory,  if  not  with  almost  total  extermination. 
There  was  always  much  in  tlie  Indian  character,  in  its 
earlier  and   better  state,  to  excite  admiration,  as  there 
was,  and  still  is,  in  their  sufTerings,  to  excite  sympathy. 
The   government  of  the  United  States,  since  the  pe- 
riod of  our  independence,  has  pursued  a  steady  system  . 
of  pacific,  just,  and  paternal  policy  towards  the  Indians, 
within  their  wide  spread  territories.     It  has   never  in- 
sisted upon  any  other  claim  to  the  Indian  lands,  than  the 
right  of  pre-emption,  upon  fair  terms ;  and  the  plan  of 
permanent  annuities,  wliich  the  United  States,  and  the 
state  of  New-York,  among  others,  have  adopted,  as  one 
main   ingredient  in  the  consideration  of  purchases,  has 
been  attended  with  beneficial  eflects.*     The  efforts  of 


ritory  to  the  corporation  of  Albany,  to  take  effect  upon  the.  total  dissolution  of 
their  tribf f  ^nd  tliis  deed  (lovcrnor  ('oshy  afterwards  wantonly  destroyed. 
{Smith's  History  of  Xcic-Vork,  vol.  ii.  iiO.)  The  Mohawks,  as  the  New- 
York  House  of  At»senibly  observed,  in  an  address,  in  17(»4,  {Journals  of 
the  Assembly,  vol.  ii.  7(55.,)  were  the  least  populous,  most  easily  managed, 
best  aft'ec. tod,  and  most  intelligent  of  all  the  Indians, 

*  As  evidence  of  the  extent  of  the  dealings  of  the  United  States  with  the 
Indians,  and  of  the  pecuniary  expenditures  and  annuities  granted  to  them, 
or  on  their  accourit,  under  treaty  stipulations,  we  may  refer  to  the  act  of 
Congress  of  the  3d  March,  IS'^3,  ch.  50.,  wliich  made  appropriations  toone 
million  eight  hundred  and  thirty  thousand  dollars  and  upwards,  to  the 
following  nations  and  tribes,  viz:  The  six  nations  of  Indians  in  New- York, 
the  SfHccns,  Ottatcas,  Kyandotts,  MuHsecs,  Dclaicares,  the  Chri^tinn  Indians^ 
the  Miamics,  iCel  River's  PottatrattamifSy  Pottairattamies  of  Huron, — of  the 
Prairie, — of  the  Wabash, — of  Indiana;  the.  Chippricas,  Wimiehagocs,  Mt- 
nomonics,  the  Sioux  of  Mi.^sitisij)pi;  the  Yancton  and  iiantie  Band?,  Omahas, 
Sacs  of   Mij«soiiri,   the   Sacs,   Foies,  loirnys,   Ottoes,   2lissovrias,   Kanza4, 

Vol.  ni.  o4 
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the  national  government  to  protect  the  Indians  from  wars 
with  each  other,  from  their  own  propensity  to  intempe- 
rance, from  the  frauds  and  injustice  of  the  whites, 
♦399  and  *to  impart  to  them  some  of  the  essential 
blessings  of  civilization,  have  been  steady  and 
judicious,  and  reflect  lustre  on  our  national  character.* 
This  affords  some  consolation  under  a  view  of  the  me- 
lancholy contrast  between  the  original  character  of  the 
Indians,  when  the  Europeans  first  visited  them,  and 
their  present  condition.  We  then  found  them,  a  nume- 
rous,  enterprising,  and  proud  spirited  race  ;  and  we  now 
find  them,  a  feeble  and  degraded  remnant,  rapidly  has- 
tening to  annihilation.  The  neighbourhood  of  the  whites 
seems,  hitherto,  to  have  had  an  inunoral  influence  upon 
Indian  manners  and  habits,  and  to  have  destroyed  aU 
that  was  noble  and  elevated  in  the  Indian  character. 
They  have  generally,  and  with  some  very  limited  ex- 
ceptions, been  unable  to  share  in  the  enjoj'menls,  or  to 
exist  in  the  presence  of  civilization;  and  judging  from 
their  past  history,  the  Indians  of  this  continent  appear  to 
be  destined,  at  no  very  distant  period  of  time,  to  disap- 
pear with  those  vast  forests  which  once  covered  the 
country,  and  the  existence  of  which  seems  essential  to 
their  own.** 


OsageSf  KickapooSf  KaskasiaSj  and  Peorias,  the  IVe/is,  Pianhtshavs,  Shrnvn- 
nteSj  Senecas  of  Lewistown,  Chocktaics,  Chickasaws,  Creeks,  the  Creeks  East, 
the  Creeks  West,  tJie  Cherokees,  the  Cherokees  West,  the  Quapavs,  the 
Florida  Indians,  and  the  Pawnees. 

*  In  the  ordinance  of  Congress  of  13th  July,  1787,  for  the  Government  of  the 
Territory  oftJie  United  Slates,  north-west  of  the  Ririr  Ohio,  it  was  made  a  fun- 
damental article  of  compact  between  the  original  states  and  the  people 
and  states  in  the  said  territory,  that  the  utmost  cood  faith  should  always  be 
observed  towards  the  Indians. — Their  lands  and  property  should  never  be 
taken  from  them,  without  their  consent. — In  their  property,  rights,  and 
liberty  they  never  should  he  invaded  or  disturbed,  unless  in  just  and  lawful 
warfi  authorized  by  Congress;  and  just  and  humane  laws,  should  from  time 
to  time  be  made,  for  preventing  wrongs  being  done  to  them,  and  for  preseri*- 
ing  peace  and  friendship  with  them. 

^  An  able  and  well  instructed  writer  in  the  North  American  Revieu!,  N.  S. 
Yol.  xiii.  (1826,)  art.  5.,  has  satisfactorily  shown  that  the  intentions  of  the 
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government  of  the  United  States,  in  their  treatment  of  the  Indians,  and  in 
all  their  intercourse  with  them,  have  been  uniformly  just  and  benevolent 
This  was  the  case  down  to  the  year  1829.     But  under  the  administration  of 
President  Jackson,  the  policy  and  course  of  conduct  of  the  government  of 
the  United   States,  in  resnect  to  the  Indian  tribes  on  the  east  side  of  the 
Mississippi,  and  south  of  the  Ohio   and   the  Potomac,  has    essentially 
changed.  The  protection  which  was  directed  to  be  afforded  to  the  Indians, 
under  the  act  of  Congress  of  30th  March,  180*2,  and  which  was  stipu- 
lated,  by  treaties,  to  be  granted  to  them,  has  been  withdrawn ;  and   the 
Cherokecs,  in  particular,  have  been  left  in  a  defenceless  state,  to   the 
penal  laws  of  the  state  of  Geor«:ia.     The  President,  by  his  message  to 
Congress  of  the  15th  February,  1832,  declared  his  conviction,  "  that  the 
destiny  of  the  Indians  within  the  settled  portion  of  the  United  States,  de- 
pends upon  their  entire  and  speedy  migration  to  the  country  west  of  the 
Mississippi,"  and  that  if  any  of  the  Indians  repel  the  offer  of  removal,  they 
must  remain  '^  with  such  privileges  and  disabilities  as  the  respective  states 
within  whose  jurisdiction  they  be  may  prescribe."    He  said,  again,  in 
his  message  to  Congress  of  December  7th,  1835,  that  "  the  plan  of  re- 
moving the  aboriginal  people,  who  yet  remain  >vithin  the  settled  portions 
of  the  United  States,  to  the  country  west  of  the  Mississippi,  ought  to  be 
persisted  in  till  the  object  is  accomplished,  and  prosecuted  witli  as  much 
vigour  as  a  just  regard  to  their  circumstances  will  permit,  and  as  fast  as  their 
consent  can  be  obtained.    All  preceding  experiments  for  the  improvement 
of  the  Indians  have  failed.    They  cannot  live  in  contact  with  a  civilized 
community  and  prosper."  It  would  seem  that  the  Wyandottsf  in  the  state  of 
Ohio,  have  also  lost  their  federal  protection.    When  the  treaty  between 
them  and  the  United  States  was  made,  on  the  9th  January,  1787,  they 
owned  a  very  extensive  territory,  but  which  by  subsequemt  cessions  has 
been   reduced  to  a  reserve  of  twelve  miles  square,  which  is  now  sur- 
rounded  by  a  dense   white   population,  and  with  public  roads  leading 
through  it,  and  shops  and  taverns  kept  in  it  by  the  Indians,  who  have 
become  an  industrious  and  orderly  people.     A  felony  had  been  committed 
within  the  reserve  by  a  white  man  in  stealing  an  Indian's  horse.  The  thief 
was  indicted  for  the  felony  in  one  of  the  State  Courts,  which  declared  that 
it  had  no  jurisdiction  of  tlio  case.     The  white  man  (Jonatltan  Cisna)  was 
then  indicted  in  the  Circuit  Court  of  the  United  States,  for  tlie  district  of 
Oliio,  and  the  denmrrer  to  tlie  indictment  w?is  argued  and  decided  in  July, 
1835.    Jud^e  M'Lane  held,  that  the  Courts  of  the  United  States  had  no 
jurisdiction  of  the  crime,  and  that  it  belonged  to  the  State  Courts.  >Thc 
indictment  was  founded  upon  the  4th  section  of  the  act  of  Congress  of  the 
30th  March,  1802,  regulating  trade  and  intercourse  with  the  Indian  tribes. 
The  judge  considered  that  Congress  derived  the  power  to  prevent  offences 
committed  within  the  Indian  territory,  entirely  from  the  constitutional  power 
to  regulate  commerce  with  the  Indian  tribes ;  and  that  the  power  granted  by 
the  act  of  30th  March,  1802,  had  from  circumstances,  and  from  its  inappli- 
cability,  become  inoperative.     The  exercise  of  the  power  to  regulate 
commerce  with  the  Indians,  had  become  impracticable  in  respect  to  the 
Wyandotts  on  their  reserved  territory,  and  the  incidental  power  to  punish 
crimes  committed  within  that  reserve  fell  with  the  principal  power  to  regu- 
late the  trade  with  it.    The  act  oC  1802,  as  he  held,  could  not  now  bp  en- 
forced in  that  reserve,  and  was  to  be  considered  as  in  effect  repealed  by 
subsequent  and  incompatible  events  and  provisions.     Upon  tliis  novel  doc- 
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trine,  the  court  declined  the  jurisdiction,  and  sent  tJie  case  back  to  the 
State  Courts  which  had  jurisdiction  to  punish  the  citizens  of  Ohio  forcrimes 
committed  on  the  Indian  re«<'rvation.  Wliatever  opinion  may  be  formed 
upon  these  conflicting  decisions,  every  person  must  admit  that  it  will  be 
most  unfortunate  and  most  unjust,  if  tl«e  VVayandotts  cannot  find  proicction 
any  where  against  the  felonious  depradations  of  the  whites.  They  cannot 
comprehend  our  logic,  nor  understand  our  refinements  upon  statute  obh- 

gation,  and  the  distinctions  between  federal  and  state  jurisdiction. 
*400      *The  case  of  the  southern  Indians  is  one  which  appears  to  be,  in  every 

view,  replete  witli  difficulty  and  danger;  and  especially  when  we  consi- 
der the  diifercnt  and  conflicting  views  which  have  been  taken  of  their  rights, 
by  the  supreme  executive  and  judicial  authorities  of  the  Union.  The 
condition  of  the  Indian  tribes  in  tlie  north-western  part  of  tlic  United 
States,  is  also  deplorably  wretclied.  They  have  outlived,  in  a  great 
degree,  tlie  means  of  subsistence  in  the  hunter  state,  and  the  tribes  west 
,*  of  Lake  Michigan,  and  on  the  waters  of  the  Upper  Missisdippi,  are 
unable  to  procure  the  re(pii*!ite  food  and  clothing.  They  perish  from 
diseases  incident  to  savage  life,  and  arising  from  scanty  and  unwhole- 
some food,  and  listless  indolence,  and  intemperance,  and  tlie  want  of 
every  comfort.  These  causes  operate  as  fatally  as  wasteful  wars  with 
each  other.  (Sec  observations  of  General  Lincoln,  in  Mass.  Historical 
Collections,  vol.  v.  6.,  and  of'  the  Rev.  Dr.  Kirkland,  ibid.  vol.  iv.  67. 
Governor  Clinton's  Discourse  before  the  New-York  Historical  Society,  in 
the  Collections  of  tite  New- York  Hislorical  Society,  vol.  ii.  37.  Memoir  cf 
Governor  Cas%,  of  the  Michigan  Territory,  addressed  to  the  Secretary  of  Uar^ 
in  October,  1821.  Major  Long's  Expedition  to  the  Source  of  St.  Peter's  rir^, 
in  1823,  vol.  ii.  passim.)  They  consider  their  country  lost  to  tJiem  by  en- 
croachment and  oppression,  and  they  are  irreclaimably  jealous  of  their 
white  neighbours.  The  restless  and  enterprising  population  on  their 
borders,  are  exempt,  no  doubt,  from  nmch  symj)atliy  with  Indian  suft'ei> 
kngs,  and  they  are  j)enctnited  with  perfect  contempt  of  Indian  rights.  If 
it  were  not  for  the  frontier  garrisons  and  the  troops  of  the  United  States, 
officered  by  con-ect  and  discreet  men,  there  would  probably  be  a  state  of 
constant  hostility  between  the  Indians  and  the  white  borderers  and 
hunters.  They  covet  the  Indian  hunting  grounds,  and  they  must  have 
them;  and  the  Indians  will  finally  be  compelled  by  circumstances,  an- 
noyed as  they  are  from  without,  and  with  a  constantly  and  rapidly  diminish- 
ing population,  and  with  increasing  poverty  and  misery,  to  recede  from  all 
the  habitable  parts  of  tlie  Mississippi  valley,  and  its  tributary  streams, 
until  they  become  essentially  extinguished,  or  lost  to  tlie  eye  of  tlie 
civilized  world. 

In  June,  1834,  a  bill  was  introduced  into  the  House  of  Representatives 
©f  the  Congress  of  the  United  States,  for  establishing  an  Indian  Territory^ 
west  of  the  Mississippi,  extending  from  the  Platte  river  on  the  north,  and 
the  state  of  Missouri  and  the  Arkansas  territory  on  the  east,  to  the 
Spanish  possessions  south  and  west;  and  it  was  the  favourite  policy 
of  the  government  to  persuade  all  tlie  Indian  tribes,  east  of  the  Mississippi, 
to  migrate  and  settle,  as  a  confederacy  of  tribes,  on  tliat  tciTitory.  Tlie 
bill  provided  a  government  for  the  confederacy,  to  be  established,  wlh  the 
free  consent  of  all  tlie  Indian  chiefs,  and  to  be  governed  by  Indian  chiefa, 
under  the  control  and  patronage  of  the  government  of  the  United. States; 
and  it  provided  that  the  Indian  confederacy  might  send  a  delegate  to  Con- 
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gress.     But  the  bill  met  witli  so  much  opposition  in  the  house,  that  it  waa 
laid  upon  the  table,  and  never  called  up.     An  act  of  Congress  was,  how- 
ever, passed  on  the  3()th  June,  1834,  consolidating  many  of  the  former 
provisions  in  the  laws  since  the  year  1800,  and  altering  others,  and  establish- 
ing a  new  Indian  code.     It  jirovided  tliat  the  part  of  tlie  United  States 
west  6f  the  river  Missi.isippi,  and  not  within  the  stales  of  Missouri  and 
Louisiana,  or  the  territory  of  Arkansas,  and  also  die  part  of  the  United 
States  east  of  the  Mississippi,  and   not  widiin   any  state  to  which  tiie 
Indian  title   has    not   been  extinguished,  should   be  taken  and   deemed 
to  be  the  Indian  Country.     There   was  to  be  no  trade  with  any  of  the 
Indians  therein  without  a  license  from,  and  under  the  regulations  of  the 
general  superintendent  of  the  Indian  aflaira,  or  some  agent  thereof,  and 
which  licenses  were  subject  to  recall — ^no  trader  was  to  reside,  or  attempt 
to  reside  therein,  widiout  a  license,  nor  must  any  foreigner  go  into  the 
Indian  country  without  a  pasr?port — no  barter,  except  between  Indians,  and 
no  persons,  other  than  Indians,  are  to  hunt,  trap,  take,  or  destroy  any 
poultry  or  game  within  tlie  limits  of  any  tribes  with  whom  the  United 
States  have  treaties.     No  -person  is  to  drive  or  convey  horses,  mules,  or 
cattle  to  range  or  feed  on  any  Indian  lands,  without  die  consent  of  the  tribe 
to  whom  the  lands  belong.     The   superintendent  and  agents  of  Indian 
affairs  are  authorized  to  remove  from  the  Indian  country  all  persons  found 
there  contrary  to  law,  and  the  President  of  the  United  States  may  employ 
military  force  for  that  purpose.     All  persons  making  a  settlement  on  any 
lands  belonging,  secured,  or  granted  by  treaty  with  the  United  States  to  any 
Indian  tribe,  or  surveying,  or  attempting  to  survey  tlie  same,  or  to  designate 
boundaries,  are  liable  to  a  penalty,  and  to  be  removed  by  military  force. 
All  purchases  from  any  Indian  nation  or  tribe,  must  be  by  treaty  authorized 
by  law.     It  is  made  penal  to  interfere  by  message,  talk,  or  correspondence 
with  any  Indian  nation,  tribe,  chief,  or  individual,  with  intent  to  violate  any 
treaty  or  law;  or  to  sell,  give,  or  dispose  of  to  any  Indian,  in  the  Indian 
country,  sjurituous  liquors  or  wine.  The  criminal  laws  of  the  United  States 
arc  declared  to  be  in  force  in  die  Indian  country ;  but  tliey  are  not  to  extend 
to  crimes  committed  by  one  Indian  against  the  person  or  property  of  another 
Indian.    In  the  repeal  of  most  of  the  former  statute  provisions  since  1800 
relative  to  the  Indians,  tlie  Intercourse  Act  of  March  30th,  1802,  is  excepted, 
.•50  far  as  respects  the  Indian  tribes  residing  east  of  the  Mississippi. 
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LECTURE  Ln. 


OF  INCORPOREAL  HEREDITAMENTS. 

i 

Things  real  consist  of  lands,  tenements,  and  heredita- 
ments. The  latter  is  a  word  almost  as  comprehensive 
as  property,  for  it  means,  any  thing  capable  of  being 
inherited,  he  it  corporeal,  incorporeal,  real,  personal,  or 
mixed.*  A  tenement  comprises  every  thing  which  may 
be  holden,  so  as  to  create  a  tenancy,  in  the  feudal  sense 
of  the  word,  and  no  doubt  it  includes  things  incorporate, 
though  they  do  not  lie  in  tenure.**  Corporeal  heredita- 
ments axe  confined  to  land,  which,  according  to  Lord 
Coke,*^  includes  not  only  the  ground  or  soil,  but  every 
thing  which  is  attached  to  the  earth,  whether  by  the 
course  of  nature,  as  trees,  herbage,  and  water,  or  by  the 
hand  of  man,  as  houses  and  other  buildings ;  and  which 
has  an  indefinite  extent,  upwards  as  well  as  downwards, 
so  as  to  include  every  thing  terrestrial,  under  or 
over  it.^     Incorporeal  *tenements  and  heredita-     *402 


*  Co.  Litt.G.R. 

^  Preston  on  EstaUis,  vol.  i.  8.  Co.  Litt.  J 9.  b.  20.  a.  Doe  c.  Dyball,  1 
Moare  ^  Payne  ^  3^^»0. 

«  Co.  Litt.  4.  a. 

<*  2  Blacks.  Com.  18.  There  are  exceptions  to  the  general  rule,  that  land 
includes  every  thing  above  and  below  the  surface.  Thus  a  man  may  have 
an  inheritance  in  an  upper  chamber,  though  the  lower  buildings  and  the 
soil  be  in  another,  and  it  will  pass  by  livery.  Co.  Litt.  48.  b.  In  England, 
gold  and  silver  mines  belong  to  the  crown;  and  in  grants  from  the  state,  in 
this  country, they  are  reserved;  and  it  is  usual, in  such  a  city  as  London, 
for  different  persons  to  have  several  freeholds  in  the  same  spot.  The  cellar 
may  belong  to  one  person,  and  the  upper  rooms  to  another.  Doe  r.  Burt, 
1  Term  Rep.  701 .  The  lease  of  a  cellar,  or  other  room  in  a  house,  gives 
no  interest  in  the  land;  and  if  the  house  be  destroyed,  the  lessee's  interest 
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mcnts  coraprise  certain  iDheritable  rights,  which  are 
not,  strictly  speaking,  of  a  corporeal  nature  or  land, 
although  they  arc,  by  their  own  nature,  or  by  use.  an- 
nexed to  corporeal  inheritances,  and  are  rights  issuing 
out  of  them,  or  concern  them.     They  pass  by  deed° 
without  hveiy,  because  they  are  not  tangible  rights.- 
Ihese  distinctions  were  well  known  to  the  civil  law,  mid 
are  clearly  defined  in  Justinian's  Institutes.     They  have 
their  foundation  in  the  nature  of  things,  and  very  mate- 
rial legal  consequences  flow  from  them  in  pracucal 
jurisprudence.     Res  corporalcs  sunt  qua:  s^ta.  ,iatura  tan<ri 
possum,  vcluH  fundus;  incorpomlcs  smt  qu.t  tangi  nonp^. 
sunt  et  in,  jure  cotmstunt,  sicut  usesfructm,  usm,  Ar."     4. 
freehold  nght  in  a  pew  in  a  'church,  may  be  classed 
among  incorporeal  rights,  for  the  right  only  extends  to 
the  use  of  the  pew  for  the  purpose  of  sitting  therein 
during  divme  service.     The  owner  of  the  pew  cannot 
dig  a  vault  under  it,  or  erect  any  thing  over  it,  without 
the  consent  of  the  owners  or  trustees  of  the  church  «= 
It  is  a  right  subject  to  that  of  the  trustees  or  owners  of 
the  church,  who  have  the  «glit  to  take  down,  rebuild,  or 
remove  the  church,  for  the  purpose  of  more  convenient 
worship,  without  making  any  compensation  to  the  pew- 
holders  for  the  temporary  interruption;  though  it  has 
been  held,  that  if  the  church  should  be  taken  down  un- 
necessarily, the  pewholder  was  entitled  to  be  indemni- 
fied for  the  loss  of  his  pew.     While  the  house  remain, 
the  right  to  the  pew  is  absolute,  and  the  owner  may 


io  gone      Winton  v.   Cornisl.,  5  Hammond's  Ohio  Hep.  478.    A  erant  of 
water  does  not  pass  tl.e  soil  beneath,  bu.itpas.seth  a  rigl.t  o{f..I.^   cl 

'  Bracton,\\h.  W.th.-i^.     Co.Litl.UO.a.    49.  a. 

''Just.  IuH.2. 2.  A  corporate  ri;;!.!  or  privilepe  toselectand  acquire  land  for 
a  corporate  purpose  is  declared  to  be  an  incorporeal  I.eredita™  "  xisling 
independent  of  and  ,„.,or  to,  any  ac,  of  location  or  survey.  Canal  cl! 
pany  r.  Radroad  Company.  4  GUI  if  Johnson  1 

3  iliJS:  ^^'  ^"  *'"*""'  ""''■  ''^-     """"''  '■  ■^^■°°'''  '  ^''^'-  ^'P-  J02. 
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maintain  ejectment,  case,  or  trespass,  according  to  cir- 
cumstances, if  he  be  disturbed  in  his  right.* 

The  incorporeal  hereditaments  which  subsist  by  our 
law,  are  fewer  than  those  known  and  recognised  by  the 
English  law.  "We  have  no  such  rights  as  advowsons, 
tithes,  dignities,^  and  franchises  of  the  chase ;  and 
those  titles  require  *complicated  regulations,  *403 
and  have  been  a  fruitful  source  of  discussion. 
The  most  litigious  cases  in  the  Exchequer  Reports,  are 
those  relating  to  tithes ;  and  it  is  a  great  relief  to  the 
labours  of  the  student,  and  a  greater  one  to  the  duties  of 
the  courts,  and  infinitely  more  so  to  the  agricultural  in- 
terests of  the  country,  that  the  doctrine  of  tithes  is  un- 
known to  our  law. 

The  incorporeal  rights,  which  I  shall  now  consider, 
are,  1.  Commons ;  2.  Ways,  easements,  and  aquatic 
rights ;  3.  Offices ;  4.  Franchises^;  5.  Annuities  ;  and  6. 
Rents. 


»  Howard  v.  First  Parish,  &c.,  7  Pick.  Rep.  138.  Baptist  Church  r. 
Witherell,  3  Paige's  Rep.  302.  Fisher  v.  Glover,  4  N.  Hamp.  Rep.  180. 
Price  V.  Methodist  Church,  4  Ohio  Rep.  515.  See  Pettman  v.  Bridger, 
1  Phillemore's  Eccles.  Rep.  316.,  as  to  pew  rights  under  the  ecclesiastical 
law.  * 

•*  The  law  of  dignities,  though  unknown  to  us,  iiS  of  great  importance  in 
the  English  law,  and  it  frequently  brings  into  view  deep  investigations  in 
regal  and  parliamentary  antiquities.  As  matters  for  durious  inquiry,  we 
may  particularly  select  two  great  peerage  cases  before  the  House  of  Lords, 
as  being  replete  with  antiquarian  erudition  and  research.  The  cases  I 
allude  to,  are,  (1.)  The  case  of  the  Earldom  of  Oxford,  in  the  time  of 
Charles  I.,  in  which  the  title  and  dignity  of  tliat  Earldom,  under  the  name 
of  the  noble  house  of  Le  Vere,  was  traced  up  through  successive  desclota 
and  generations  to  the  time  of  William  the  Conqueror.  The  case  at 
large,  with  the  opinions  of  the  judges,  is  reported  in  Sir  W.  Jones'  ReportSy 
96.  (2.)  The  case  of  the  Barony  of  L'Isle,  decided  a  few  years  ago,  upon 
the  claim  of  Sir  John  Shelley  Sidney,  who  traced  up  his  claim  in  a  clear 
course  of  descent  to  the  Countess  of  Shrewsbury,  in  the  time  of  Edward 
IV.  The  Barony  had  fallen  into  abeyance,  and  slept  in  the  tomb  of  the 
Countess  of  Warwick  ever  since  the  year  1421.  But  as  no  time  bars  in 
eases  of  peerage,  it  was,  upon  very  plausible  grounds,  attempted  to  be  re- 
vived in  1825.  The  case  was  reported  by  Mr.  Nicolas.  See  the  London 
Law  Magazine  for  July,  1829,  art.  3. 
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I.  The  right  of  common  is  a  right  which  one  man  has 
in  the  lands  of  another.  The  object  is,  to  pasture  his 
cattle,  or  provide  necessary  fuel  for  his  family,  or  for 
repairing  his  implements  of  husbandry.* 

This  right  was  intended,  in  early  ages,  for  the  encou- 
ragement of  agriculture,  and  existed  principally  between 
the  owner  of  a  manor  and  his  feudal  tenants.  "  By  the 
ancient  common  law,"  said  Lord  Coke,  when  commenting 
upon  the  statute  of  Merton,^  "  if  a  lord  of  a  manor  en- 
feoffed others  of  some  parcels  of  arable  land,  the  feoffees 
should  have  common  appendant,  in  the  waste  ground  of 
the  manor,  for  two  causes  :  (l.)  As  incident  to  the  feoff- 
ment, for  the  feoffee  could  not  plough  and  manure  his 
ground  without  beasts,  and  they  could  not  be  sustained 
without  pasture  ;  and,  by  consequence,  the  tenant  shall 
have  common  in  the  wastes  of  the  manor  for  his  beasts 
of  the  plough  ;  and  this  was  the  beginning  of  common 
appendant.  (2.)  The  other  reason  was,  for  maintenance 
and  advancement  of  agriculture,  which  was  much 
favoured  in  law."  The  pohcy  of  the  old  law  in  favour 
of  comm^a  of  pasture,  and  of  estovers,  as  being  condu- 
cive to  improvement  in  agriculture,  has  qntirely  changed, 
or  become  obsolete  ;  and  this  incorporeal  right  is  now 
i  found  to  be  an  encumbrance  rather  than  an  ad- 
*404  vantage.  'The  right  of  common  *is  little  known 
or  used  in  this  country,  and  probably  does  not 
exist  in  any  of  the  northern  or  western  parts  of  the  United 
States,  which  have  been  settled  since  the  revolution.  The 
Ch.  J.  of  Pennsylvania,  while  he  admitted  that  a  right  of 
common  was  an  estate  well  known  in  the  law,  declared 
that  he  knew  of  verj^  few  instances  of  rights  of  common.*^ 
But  the  right  is  still  known  and  enjoyed,  and  has  been 
frequently  a  subject  of  litigation,  in  some  parts  of  the 
state  of  New-York  ;  and  it  is  interesting  to  perceive  the 


•  Finch's  Law,  157. 

^  2  Inst,  86.    4  Co.  37.  a. 

•••  Trueteesof  the  Western  University  v.  Robinson;  12  Serg.  S^*  liuwU,  33. 
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nice  distinctions,  and  the  clear  and  accurate  sense  of 
justice,  which  arose  and  were  applied  to  this  head  of  the* 
law. 

(1.)  Of  common  of  pasture  and  of  estovers. 

Common  of  pasture  was  known  as  comyion  of  pasture 
appendant,  and  common  of  pasture  appurtenant.  The 
first,  or  common  appendant,  is  founded  on  prescription, 
and  is  regularly  annexed  to  arable  land.  It  authorized 
the  owner  or  occupier  of  arable  land  to  put  commonable 
beasts  upon  the  waste  grounds  of  the  manor,  from  the 
necessity  of  the  case,  and  to  encourage  agriculture.  The 
tenant  w^as-  limited  to  such  beasts  as  were  levant  and 
couchant  on  his  estate,  because  such  cattle  only  were 
wanting  to  plough  and  manure  his  land.  It  was  deemed 
an  incident  to  a  grant  of  land,  as  of  common  right,  and 
to  enable  the  tenant  to  use  his  plough  land.  Common 
appurtenant  may  be  annexed  to  any  kind  of  land,  and 
may  be  created  by  grant,  as  well  as  prescription.  It 
allowed  the  owner  to  put  in  othei  beasts  than  such  as 
plough  or  manure  the  land ;  and,  not  being  founded  in 
necessity,  like  the  other  right,  as  to  commonable  beasts, 
was  not  favoured  in  the  law.*  Common  of  estovers 
may  be  equally  appendant  or  appurtenant. 

The  law  concerning  common  appendant  received 
great  discussion  and  consideration,  in  Bennett  v. 
Rcevcy  in  1740.^  *It  was  admitted  to  be  the  set-  *405 
tied  law,  that  common  of  pasture  appendant 
belonged  only  to  arable  land,  and  could  not  be  severed 
from  it ;  and  that  if  the  land  be  divided  ever  so  often, 
every  little  parcel  was  entitled  to  common  appendant, 
but  only  for  commonable  cattle,  or  such  as  were  neces- 
sary to  plough  and  manure  the  tenant's  arable  land. 
The  court  of  C.  B.,  after  two  arguments,  rejected  the 
claim  of  a  tenant,  who,  by  the  process   of  subdivision, 

»  2  Blacks.  Com.  33.    3  Cridst's  Dig.  tit.  Common, 
^  WiUes' Rep.  2Syr . 
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claimed  only  a  yard  of  land,  to  a  right  of  common  for 
sixty-four  sheep.  He  was  entitled  only  to  a  right  of 
common  for  such  cattle  as  were  wanted  to  plough  and 
manure  his  yard  of  land,  and  in  this  way  the  court 
brought  his  claim  within  reasonable  limits. 

Common  06  pasture,  whether  appendant  or  appurte- 
nant, might  be  apportioned  upfon  the  alienation  of  the  land 
to  which  the  common  belonged,  because  it  was  founded 
in  necessity  and  common  right.  "  God  forbid,"  said 
Lord  Coke,*  "  that  the  law  should  not  be  so,  for  otherwise 
many  commons  in  England  would  be  avoided  and  lost." 
Thus,  in  Wilde's  case^^  he  being  seised  of  forty  acres  of 
land,  to  which  a  right  of  common  of  pasture  on  two 
hundred  adjoining  acres  for  commonable  cattle  was  ap- 
purtenant, sold  five  acres.  It  was  held,  that  the  alienee 
had  a  right  of  common  appurtenant  to  the  five  acres,  and 
that  the  alienation  of  part  of  the  land  did  not  destroy  the 
right  of  common  either  of  the  alienor  or  alienee,  but 
each  retained  a  right  of  common  proportioned  to  their 
estates.  The  warm  language  of  Coke  shows  the  deep 
conviction  of  that  age,  that  these  rights  of  common  were 
indispensable  to  the  tillage  of  the  English  tenantry.  But 
the  change  of  manners  and  property,  and  the  condition 
of  society  in  this  country,  is  so  great,  that  the  whole  of 
this  law  of  commonage  is  descending  fast  into  oblivion, 
together  with  the  memory  of  all  the  talent  and  learning 
which  were  bestowed  upon  it  by  the  ancient  law- 
yers. 
•406  ♦There  have  been  several  cases  on  this  subject 
of  the  right  of  common  of  pasture,  and  of  estovers, 
discussed  in  the  Supreme  Court  of  New-York,  and  the 
principles  to  be  deduced  from  the  ancient  decisions  were 
fully  and  accurately  considered. 


»  4  Co.  36.  »»  8  Co.  78. 
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The  first  case  I  allude  to  was  that  of  Watts  v.  Coffin^^ 
which  vas  upon  a  lease  executed  before  the  revolution- 
ary war,  in  which,  by  express  covenant,  the  grantor  had 
conveyed  to  the  lessee  in  fee  common  of  pasture,  and 
reasonable  estovers,  out  of  the  woods  of  the  manor  of 
Rensselaerwick,  at  Claverack.  The  grantor  had  cultiva- 
ted, or,  in  ancient  language,  approved  the  manor  lands, 
by  leasing,  so  as  to  leave  no  common  of  estovers,  or  of 
pasture,  and  in  that  way  had  actually  destroyed  the 
exercise  of  the  right  under  the  covenant.  The  only 
question  was,  as  to  the  remedy ;  and  it  was  held,  that 
the  tenant  could  not  set  off  that  claim  under  the  cove- 
nant, against  the  rent  due  upon  the  perpetual  lease,  but 
must  resort  to  his  covenant  if  any  remedy  existed.  It 
was,  however,  left  undecided,  whether  any  right  of 
common  existed  after  the  waste  and  unappropriated 
parts  of  Claverack  had  disappeared  by  the  settlement 
and  improvement  of  the  country.  In  England,  before  the 
statute  of  Merton,  20  Henry  III.,  it  was  supposed,  that 
the  Lord  could  not  improve  any  part  of  his  waste  grounds, 
however  extensive  they  might  be,  provided  another 
person  had  a  grant  of  common  of  pasture  therein,  be- 
cause the  common  issued  out  of  the  whole  waste,  and 
every  part  of  it.  But  that  statute,  and  the  statute  of 
Westminster  2. 13  Edward  I.,  allowed  him  to  do  it,  if  he 
left  sufficient  common  of  pasture  for  the  tenants  ;  and 
this  was  all  that  any  tenant  could,  in  common  justice, 
have  required,  before  the  '|)rovision  of  the  statute.  It  is 
now  well  settled  in  the  English  law,  that  the  owner  of 
lands,  in  which  another  has  a  right  of  common, 
may  improve  and  enclose  part  of  the  common,  *lea-  *407 
ving  a  sufficiency  of  common  for  the  tenant.  In 
those  cases  in  which  a  right  of  common  of  pasture  exists 
here,  the  right  of  the  owner  of  the  soil  to  improve,  would 

•  11  Johns.  Rep,  495. 
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seem  necessarily  to  be  subject  to  the  same  limitation, 
and  to  be  exercised  consistently  with  the  preservation  of 
a  right  of  common. 

The  next  case  in  which  this  right  of  common  was 
discussed,  was  that  of  Livingston  v.  Ten  Brocch^  In 
that  case,  an  ancient  deed  had  conveyed  a  large  tract 
of  land  in  the  manor  of  Livingston,  with  a  right  of 
common  of  pasture,  and  of  estovers  ;  and  the  court,  in 
the  decision  of  that  case,  recognised  several  principles 
of  ancient  law  applicable  to  this  right  of  common. 

Thus,  if  a  person  seised  of  part  of  the  land  subject  to 
common,  should  purchase  part  of  the  adjoining  land 
entitled  to  common,  here  would  be  an  unity  of  title  in 
one  and  the  same  person  to  part  of  the  land  entitled  to 
a  privilege  of  common,  and  to  part  of  the  land  charged 
with  that  privilege,  or  out  of  which  the  common  was  to 
be  taken.  This  unity  of  title  extinguished  his  right  of 
common,  and  upon  this  principle,  that  if  it  was  to  con- 
tinue in  his  hands,  his  interest  would  induce  him  to  take 
common  for  the  land  he  purchased  out  of  that  part  of  the 
manor  which  he  did  not  own,  in  order  to  relieve  his  own 
land  of  the  burthen,  and  to  cast  it  upon  his  neighbour. 
This  temptation  to  abuse  and  fraud,  the  cautious  policy 
of  the  old  law  would  not  permit.  So,  also,  if  a  man, 
having  common  in  a  large  field  owned  by  several  per- 
sons, purchased  an  acre  from  one  of  them,  his  riglit  of 
common  was  extinguished  upon  the  same  principle. 
This  was  the  rule  declared  in  Rothcrham  v.  Green,^  and 
the  right  of  common  became  extinct  equally  in  either 
case,  by  aliening  or  releasing  part  of  the  land  entitled 
to  common,  and  by  purchasing  part  of  the  land 
•408  charged  with  it.  If  it  were  otherwise,  *the  tenant 
of  the  residue  might  be  charged  with  the  burthen 
of  the  whole  common.     The  rule  is,  that  this  right  of 


»  16  Johns.  Rep,  14.  •»  Cro.  Eliz.  593. 
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common  shall  not  be  so  changed  or  modified  by  the  act 
of.  the  parties,  as  to  increase,  or  even  to  create  the 
temptation  to  increase,  the  charge  upon  the  land  out  of. 
which  common  is  to  be  taken.  An  extinguishment  of 
the  right  as  to  a  portion  of  the  land  charged,  is  an 
extinguishment  of  the  whole ;  and  this  principle  of 
ancient  policy  was  illustrated  in  the  case  to  which  I 
have  referred. 

In  Leyman  v.  Abecl,^  another  branch  of  the  same  sub- 
ject was  brought  under  the  consideration  of  the  Supreme 
Court. 

It  was  held,  that  incorporeal  hereditaments  descend 
by  inheritance  as  real  estate,  and  in  that  case,  a  right  of 
common  of  estovers  which  had  descended  to  children, 
was  held  to  be  incapable  of  division  between  them,  and 
this  upon  an  old  and  just  principle  of  law,  to  prevent  the 
land  from  being  doubly  or  trebly  charged.  Ii\  accord- 
ance with  the  case  of  the  Earl  of  Huntiiigtoji  v.  Lori 
Mountjoy^  it  was  held,  that  a  common  in  gross  and 
uncertain,  as  the  right  to  cut  wood  and  dig  turf,  might 
be  assigned,  but  it  could  not  be  aliened  in  such  a  way 
as  to  give  the  entire  right  to  several  persons,  to  be  enjoyed 
by  them  separately.  •  Lord  Coke  said,^  rthat  if  such  a 
right  of  common  descended  to  coparceners,  as  it  was  not 
partible,  the  eldest  should  have  the  right,  and  the  rest 
should  have  contribution,  or  an  allowance  of  the  value 
in  some  other  part  of  the  inheritance.  But  if  the  ancestor 
left  no  inheritance  from  which  to  make  compensation  or 
recompense  to  the  younger  coparceners,  one  parcener 


*  IQJohiis.  Rep.  30.  So,  also,  in  Van  Rensselaer  v.  Radcliff,  10  WendeWs 
Rtp.  639.,  it  was  adjudged,  according  to  the  doctrine  of  Lord  Coke,  iu 
Co.  Litt.  164.  b.,  that  common  of  estovers  could  not  be  apportioned.  It  is 
an  entirety,  and  cannot  be  divided,  for  that  might  Work  oppression  and 
injustice,  by  surcharging  the  land.  If,  therefore,  a  farm  entitled  to  estovers 
be  divided  by  the  act  of  the  party  among  several  tenants,  neither  of  th^m  can 
take  estovers,  and  the  right  is  extinguished. 

»»  Godbdt.  17.     Co.  Litt.  164.  b.  S.  C. 

«  Co.  Liu.  165.  a. 
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was  to  have  it  for  a  time,  and  the  other  for  the  like  time, 
so  that  no  prejudice  should  accrue  to  the  owner  of  the 
soil.  This  mode  of  enjoyment,  alternately,  or  in 
*409  succession,  was  carried,  in  the  ♦ancient  law,  to 
a  ludicrous  extent.  Thus,  says  Coke,  according 
to  the  rules  to  be  found  in  Bracton,  Britton,  and  Fleta, 
in  the  case  of  a  common  of  piscary  descending  to  two 
or  more  parceners,  the  one  may  have  one  fish,  and  the- 
other  the  second ;  the  one  may  have  the  first  draught, 
and  the  other  the  second.  •  If  it  be  of  a  mill,  the  one  was 
to  have  the  mill  for  a  time,  and  the  other  for  the  like 
time,  or  the  one  the  first  toll  dish,  and  the  other  the 
second. 

In  the  case  in  New- York  last  referred  to,  it  was  held, 
that  this  law  was  changed  under  the  operation  of  our 
statute  of  descents,  and  that  if  such  a  right  of  common 
descended  to  several  heirs  as  tenants  in  common,  or 
parceners,  it  could  not  be  divided,  but  there  must  be  a 
joint  enjoyment.  They  may  jointly  alien,  but  one  tenant 
cannot  convey  alone,  nor  can  the  eldest  heir  take  the 
whole  of  this  indivisible  right  of  common  of  estovers, 
and  make  recompense.  It  is  a  joint  right,  to  be  enjoyed 
jointly  by  the  heirs,  or  their  assignees ;  and  upon  the 
principle,  that  the  land  charged  with  the  right  is  not  to 
have  an  increase  of  burthen  by  the  multiplication  of 
claimants. 

This  right  of  common  may  be  controlled  by  custom. 
It  may  be  held  subservient  to  a  distinct  right  in  the  lord 
of  the  manor,  founded  on  immemorial  usage,  to  dig 
in  the  soil,  without' leaving  sufficient  herbage  for  the 
commoners.* 

(2.)   Of  common  ofjphcary. 

This  is  said  to  be  a  liberty,  or  right  of  fishery  in  the 
water  covering  the  soil  of  another  person,  or  in  a  river 


■»  Batcson  c.  Green,  5  Term  Bcp.  411. 
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running  through  anolhcr  man's  land.'*  A  common  of  fishery 
is  not  an  exclusive  yvAxU  but  one  cniin'ed  in  common  with 
certain  odier  persons  ;  and  Lord  Holt  said  it  was  to  be 
resembled  to  the  case  of  oilier  common.^  The 
books  speak  likewise  of  a  *frcc  fohcnj,  as  being  *410 
a  franchise  in  the  hands  of  a  subiect,  exislino;  bv 
grant  or  prescription,  distinct  from  an  ownership  in  tho 
soil.  It  is  an  exclusive  right,  and  applies  to  v  pul)lic 
navigable  river,  without  any  right  in  the  soil.  There  is, 
also,  a  several  fislicrih  which  is  a  private  exclusive  right 
of  fisher}^  in  a  na\igaJ)le  river  or  arm  of  the  sea,  accom- 
panied with  the  ownership  of  the  soil.  It  is  a  grant 
along  with  the  soil,  though  tlie  soil  ma}^  be  granted 
without  this  several  fishery ;  and  it  has  likewise  been 
strongly  asserted  and  maintained,  that  a  several  fishery 
may  exist  without  the  ownership  of  the  soil.*^ 

But  these  distinctions  between  common  of  r)iscary, 
free  fishery,  and  several  fishery,  seem  to  be  quite  un- 
settled in  the  books  ;^  and  the  authorities  referred  to  by 


■  2  Blocka.  Cmn.  34.  o9.     Cruhc^s  Ditrcst,  tit.  Common,  si «•.  nj. 

b  2  SaLk.  637. 

*=  Com.  Dig.  tit.  Prerogative,  D.  50,  Hale,  De  Jure  Maris,  ch.  5.  The 
case  of  the  Royal  Fishrry  ofthe  Baiine,  Darie.s'  Rep.  149.  Stnitli  r.  Kemp, 
2  Salk.  637.  Carter  v.  Miireot,  4  Burr.  Pep.  21G'2.  Seynonr  r.  Lord 
Coiirtenay,  5  ibid.  2SJ4.  lUr.  Angcll,  in  iiis  vahuible  Trmtisc  on  the 
Common  Law  in  relation  to  Water  Coursfs,  G — 10.,  has  collected  liie  authori- 
ties on  the  question,  whether  a  several  tishery  may  exi.^t  witliout  thn  pro- 
perty in  the  f^oil.  The  reason  of  the  thine,  and  the  wei2:ht  of  authority, 
are  in  favour  ofthe  afHrmatiVc  of  tlie  question;  and  lie  justly  eoncluues 
that  property,  in  water  courses,  may  he  subjected  to  every  kind  of  restriction 
by  positive  agreement.  In  Duke  of  Somerset  r.  Fogwell,  5  Bcrn*r.  ^V  Cress, 
875.,  it  was  declared,  that  in  ordinary  cases  the  owner  of  a  .^crcral  fishery 
was  to  be  presumed  to  be  owner  of  tlic  soil.  He  is,  howevci ,  enly  prima 
facie  owner  of  the  soil.     Partheriche  r.  Ma«on,  2  Chittijs  Pep.  i.'iS. 

^  Sec  the  discussions  at  the  bar  in  Freary  r.  Cooke,  14  Ma>.<.  Rep.  488. 
Sir  William  Blackstone  says,  that  a  free  Jishenj  is  an  exclusive  rii^ht. — 
Com.  vol.  ii.  39,  40.  But  in  Seymour  v.  Lord  C<»urtena\',  .5  Burr.  Rep.  2814., 
Lord  Mansfield  declared,  that  it  was  essential  to.  a  free  fishery  that  more 
than  one  person  should  have  a  co-extensive  right  in  the  samn  subject. 
So,  in  Melvin  v.  Whitting,  7  Pickering,  79.,  it  was  held,  tiiat  a  ii^c  iislu-ry 
was  not  an  exclusive  fishery. 
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Mt.  Hargrave*  throw  embarrassment  in  the  way  of  the 
attempt  to  mark  with  precision  the  line  of  dis- 
•411  crimination  between  these  several  *rights  of 
fishery.  In  a  modern  case,^  the  judges  took 
a  distinction  between  a  common  fishery,  (commune  pisca* 
riumj  which  may  mean  for  all  mankind,  as  in  the  sea, 
and  a  common  of  fishery,  (commwiiam  piscaruB,)  which 
is  a  right,  in  common  with  certain  other  persons,  in  a 
particular  stream ;  and  the  text  writers  were  deemed 
to  have  spoken  inaccurately  when  they  confounded  the 
distinction.  The  more  easy  and  intelligible  arrangement 
of  the  subject  would  seem  to  be,  to  divide  the  right  of 
fishing  into  a  right  common  to  all,  and  a  right  exclusively 
in  one  or  a  few  individuals. 

It  was  a  settled  principle  of  the  common  law,  that  the 
owners  of  lands  on  the  banks  of  fresh  water  rivers,  above 
the  ebbing  and  flov/ing  of  the  tide,  had  the  exclusive 
right  of  fishing,  as  well  as  the  right  of  property  opposite 
to  their  respective  lands  adjilum  medium  aqua  ;  and  where 
the  lands  on  each  side  of  the  river  belonged  to  the  same 
perscn,  h^  hid  the  snme  exclusive  right  of  fishery  in  the 
whole  river,  so  far  as  his  lands  extended  along  the  same. 
The  right  exists  in  rivers  of  that  description,  though  they 
may  be  of  the  first  magnitude,  and  navigable  for  rafts  and 
boats,  but  they  are  subjected  to  the  jus  publicum^  as  a 
common  highway  or  easement,  for  many  navigable  pur- 
poses. The  common  law,  while  it  acknowledged  and 
protected  the  right  of  the  owners  of  the  adjacent  lands 
to  the  soil  and  water  of  the  river,  rendered  that  rieht 
subordinate  to  the  public  convenience,  and  all  erections 
and  impediments  made  by  the  owners  to  the  obstruction 
of  the  free  use  of  the  river  as  a  highway  for  boats  and 
rafts,  are  deemed  nuisances.     This  right  of  fishery  in 


'  Harg,  Co.  LiU.  lib.  2.  No.  181. 
*  Bennett  v.  Coater,  8  Taunton,  183. 
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rivers  not  navigable,  is  also  subject  to  the  qualification  of 
not  being  so  used  as  to  injure  the  private  rights  of  others  ; 
and  it  does  not  extend  to  impede  the  passage  of  fish  up 
the  river  by  means  of  dams  or  other  obstructions.  The 
impediment  was  at  common  law  a  nuisance,  and 
in  Massachusetts  it  subjects  •the  party  creating  •412 
it  to  a  penalty  given  by  statute.*  Under  these 
reasonable  qualifications,  the  right  of  private  property 
in  rivers  was  recognised  at  common  law  in  the  earliest 
ages,  and  it  has  been  uniformly  admitted  down  to 
this  day.**  The  law  was  laid  down  very  clearly  and 
emphatically  in  the  case  of  the  river  Banne,  in  Ireland,* 
which  is  regarded  as  a  leading  case,  and  a  sound  autho- 
rity, and  the  doctrine  of  that  case  was,  that  a  subject 
might  have  a  several  freehold  interest  in  a  navigable 
river  or  tide  water,  by  special  grant  from  the  crown, 
but  not  otherwise  ;  and  that  without  such  grant,  or  pre- 
scription which  is  evidence  of  a  grant,  the  right  of  fishing 
was  common.  On  the  other  band  it  was  held,  that  in 
rivers  not  navigable,  (and  in  the  common  law  sense  of 
the  term,  those  only  were  deemed  navigable  in  which 
the  tide  ebbed  and  flowed,)  the  owners  of  the  soil  on 
each  side  had  .the  interest,  and  the  right  of  fisheiy  ;  and 
it  was  an  exclusive  right,  and  extended  to  the  centre  of 
the  stream  opposite  their  respective  lands.  This  case 
was  followed  by  that  of  Carter  v.  Murcot^^  in  which  the 
K.  B.  recognised  that  doctrine  in  its  fullest  extent ;  and 
Sir  Matthew  Hale,  in  his  treatise  De  Jure  Maris,^  has 
not  only  laid  down  the  same  propositions,  but  he  has 


■  Weld  V.  Hornby,  7  East,  195.  Common wenlth  lu.Chapin,  5  Picfierlngj 
199. 

''  Hale,  Dc  Jure  Maris,  ch.  1.,  cites  a  record  in  the  K.  B.  as  early  as  18 
and  19  Edward  I.  in  which  thi»rule  was  asserted. 

c  Darks'  Rep.  149. 

•»  A  Burr.  Rep.  2162. 

*  Harg.  Law  Tracts,  art.  1. 
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discussed  the  subject  with  groat  and  accurate  learning,- 
and  it  has  become  a  text  book  of  the  highest  authority. 

This  private  right  of  fisliery  is  confined  to  fresh  water 
rivers,  unless  a  special  grant  or  prescription  be  shown ;' 
and  the  right  of  fishing  in  the  sea,  and  in  the  bays  and  arms 
of  the  sea,  and  in  navigable  or  tide  waters,  under 
*413  the  free  and  *masculine  genius  of  the  Enorlish 
'common  law,  Is  a  right  public  and  common  to 
every  person  ;  and  if  any  individual  will  appropriate  an 
exclusive  privilege  in  navigable  waters,  and  arms  of  the 
sea,  he  must  show  it  strictly  by  grant  or  prescription.* 
The  common  right  of  fishing  in  navigable  waters,  is 
founded  on  such  plain  principles  of  natural  law,  that  it  is 
considered  by  many  jurists  as  part  of  the  law  of  nations. 
The  civil  law  declared,  that  the  right  of  fishing  in  rivers, 
as  well  as  in  the  sea,  and  ports,  was  common  ;  and  in 
some  respects  it  went  beyond  the  common  law,  for  it 
held,  that  all  rivers  where  the  flow  of  water  wa.s  perennial, 
belonged  wholly  to  the  public,  and  carried  with  it  the 
right  of  fishery,  as  well  as  the  public  use  of  the  banks.** 
Bracton  adopted  the  doctrine  of  the  civil  law,  and  held,*= 
that  the  right  of  fishing  in  rivers,  and  the  use  of  the 
banks,  was  common  jure  gcjifhnn.  But  it  is  eveiy  where 
agreed,  that  this  common  right  is  liable  to  be  modified 
and  controlled  by  the  municipal  law  of  the  land,  and  no 
person  has  a  right  to  pass  over  the  lands  of  others  in 
order  to  get  to  the  water.  In  Blundcll  v.  CalteralU^  which 
called  forth  a  very  clal^orate  and  learned  discussion, 
the  doctrine  of  the  civil  law,  as  stated  b}''  Bracton,  was 
disclaimed,  and  it  was  held,  that  the  public  had  no  com- 


"  Hah,  Be  Jure  Maris,  ch.  4.  Sir  Matthew  Halo,  in  Lord  Fitzwalter's 
case,  1  Mod.  Rep,  J05.  Warren  v.  Matthews,  J  6V///,-.  Rep.  357.  6  Mod. 
Rep.  73.  Ward  v.  Creswell,  JfiUcs'  Rrp.  265.  Tlie  Mayor  «&c.  of  Oxford, 
V.  Richardson,  4  Term  Rep.  437.     Carter  v-  Murcot,  4  Burr,  Rep.  2162. 

b  Inst,  2.  1.  2.    Dig.  43.  tit.  12,  13, 14, 15. 

c  B.  I.e.  12.  sec.  6. 

*  5  Barnw.  ^'  Aid.  23i. 
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mon  law  right  of  crossing  the  beach,  or  seashore,  for  the 
purpose  of  bathing  in  the  sea,  as  against  the  lord  of  a 
manor  who  was  owner  of  the  soil  of  the  shore,  and  had 
the  exclusive  right  of  fishing  therein.  So,  also,  in  France, 
before  their  revolution,  the  right  of  fishmg  in  navigable, 
and  not  navigable  rivers,  was  not  common  to  all 
the  subjects,  but  belonged  *to  the  king,  and  such    *4:14  -■    . 
individuals  as  under  him  possessed  jurisdictional 
rights.*     The  Napoleon  code  was  formed  upon  the  ruins 
of  seisfneurial  and  feudal  ris-hts,  and  it  is  declared,  that    ■  - . 
rivers,  and  navigable  or  floatable  streams,  shores,  and     ••" 
land  between  liigh  and  low  water  mark,  were  considered 
as  dependencies  of  the  public  domain,  and  that  the  right 
of  fishing  was  under  the  regulation  of  particular  laws.''  It 
is  now  understood,  that  the  owners  of  the  lands  on  rix'ers 
not  navigable  or  floatable,  (Jioftablcs,)  have  the  exclusive 
right  of  fisliing  therein,  as  well  as  the  exclusive  owner- 
ship of  the  soil  composing  the  bed  of  the  river.     Though 
some  communes  attempted  to  appropriate  that  right  to 
themselves,  the  claim  was  put  down  by  decrees,  and  on 
the  principle  that  the  abolition  of  feudal  rights,  of  which 
the  right  of  fishing  was  one,  was  for  the  benefit,  not  of 
the  communes,  but  of  the  feudal  vassals,  who  had  be- 
come  free  in  their  persons  and  property,  and  that  there 
no  loncfQr  existed  anv  such  seii2:neurla.l  ri^lits.''' 

The  English  doctrine,  as  to  navigable  rivers,  and  the 
common  ridit  as  to  the  use  thereof,  and  as  to  the  rioht  of 
fishing,  as  well  as  to  the  right  to  the  soil,  in  rivers  not 
navigable,  in  the  common  law  sense  of  the  term,  has 


*  Inst.  Droit.  Frcnic.  p:ir  Ari:ouj  torn.  i.  "^14.  Poth'.er,  TraitS  du  Droit  de 
Proprieti,  ISo.  5*2. 

^  Code  Napoleon,  No.  533.  715. 

'^  TouUicr^s  Droit  Civil  Francois,  torn.  iii.  No.  144,  145, 146.  Qvfstions  de 
Droit,  par  Merlin,  torn.  iv.  tit.  Pcclie.  The  latter  author  has  collected  the 
ancient  authorities  in  support  of  the  seigneurial  exclugive  right  of  fishery  in 
all  streams  not  navigable,  and  the  several  decrees  of  the  revolutionary  go- 
vernments abolishing  those  feudal  and  odious  ri-'htis. 
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been  declared  to  be  the  law  in  several  of  the 
•415    United  States.*     The  legislature  of  ♦New-York, 

when  they  re-enacted,  in  1787,  all  the  British 
statutes  that  were  deemed  applicable  to  our  situation, 
considered  a  common  of  fishery  as  an  existing  right,  for 
they  provided  the  writ  of  novel  disseisin  for  the  dis- 
turbance of  it*^  So,  a  franchise  of  a  several  fishery  ^  at  a 
particular  place  in  a  public  river,  has  been  admitted  to 
exist,  and  an  instance  of  such  a  grant  was  mentioned 
in  the  case  of  Stoycrhtan  v.  Baker. ^  The  statute  .law  of 
the  colony  of  Massachusetts  made  some  alterations  in  the 
common  law.  Each  town  might  appropriate  the  right 
of  free  fishing  in  navigable  rivers  within  the  town,  and 
the  right  of  free  fishing  was  confined  to  householders.. 
The  legislature  likewise  assumed  the  regulation  of  the 
passage  and  protection  offish  in  streams  not  navigable, 
in  the  technical  sense  ;  and  it  is  now  considered  that 
fisheries  are,  as  at  common  law,  the  exclusive  right 
of  the  owners  of  the  banks  of  rivers  not  navigable, 
unless  otherwise  appropriated  by  statute,  and  that  the 
right,  unless  secured  by  a  particular  grant  or  prescrip- 
tion, is  held  subject  to  legislative  control.'^  The  Nexv- 
York  Revised  Statutes^  have  also  deemed  the  regulation 
of  fisheries  in  waters,  navigable  or  not  navigable,  a  mat- 
ter of  public  concern  ;  and  they  have  regulated  the  time 


*  The  People  r.  Piatt,  17  Johns.  Rep.  ]95.  Hooker  v.  Cumraings,  20 
iUid.  90.  Ex  parte  Jennings,  C>  Coiten^s  Rep.  518.  Berry  r.  Carle,  3  Green- 
leafs  Rep.  2(]d.  Scott  V.  WilLson,  .?  A^.  H.  Rep.  321.  Commonwealth  p. 
Charlestown,  1  Pick.  Rep,  180.  Adams  v.  Pease,  2  Conn,  Rep.  A61.  Ar- 
nold V.  Mundy,  1  HcUsttd/s  Rep.l.  Dane's Abr.  vol. ii. 692.  sec.  13.  Browne 
p.  Kennedy,  .5  Harr.  ^  Johns.  195. 

••  Laws  of  New- York,  10th  sess.  eh.  50.  sec.  7. 

**  4  Mass.  Rep.  527. 

<»  Waters  r.  Lilley,  4  Pick.  Rep.  145.  In^rahnmr.  Wilkinson,  ibid.  268. 
Vinton  v.  Welsh,  9  ibid.  87.  Dane's  Abr.  vol.  ii.  688—712.  or,  ch.  68.  In 
that  chapter  Mr.  Dane  has  dili<^ently  collected  the  English  and  American 
authorities  applicable  to  the  subject. 

•  Vol.  i.  687,  688. 
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and  mode  of  fishing  in  the  waters  of  the   state,  and 
particularly  in  respect  to  certain  kinds  offish,  and  in  the 
waters  of  the  upper  Hudson.     The  Courts  of  Common 
Pleas  in  each  county  have  likewise  the  authority,  under 
certain  checks  and  restrictions,  to  regulate  the 
fishing  in  any  of  the  *streams,  ponds,  or  lakes  in     *416 
,  their  respective  counties,  and  to  prevent  the  de- 
struction of  the  fish  therein.  In  Jacohson  v.  Fountain,  and 
afterwards  in  Gould  v.  James,^  it  was  considered  that  a 
person  might,  by  grant  or  prescription,  have  an  exclu- 
sive right  of  fishery,  even  in  an  ^rm  of  the  sea,  or  in  a 
navigable  river,  where  the  tide  ebbed  and  flowed  ;  and, 
in  New-Jersey,  the  right  of  several  fishery  has  been 
attempted  to  be  carried  beyond  the  rule  of  the  common 
law.     The  doctrine  asserted  was,  that,  in  that  state,  the 
whole  of  the  soil  under  its  navigable  and  tide  waters  is 
individual  and  not  public  property,  and  that  it  passed 
in  fee  simple  from  the  original  proprietors  under  the 
royal  patents  to  the  present  occupiers  and  grantees. 
The  title  was,  originally,  in  the  king,  by  right  of  disco- 
very, according  to  the  public  law  of  Europe ;  and,  it  is 
said,  he  was  competent  to  convey,  and  did  convey  the 
soil  in  New-Jersey,  as  well  under  navigable  waters  as 
elsewhere,  to  the  Duke  of  York,  and  by  him  it  was  con- 
veyed to  Sir  George  Carteret  and  the  representatives  of 
Lord  Berkeley,  and  from  them  the  title  passed,  and  has 
been  regularly  transmitted  to  the  present  owners  of 
lands  on  the  navigable  waters  of  the  state.     Upon  that 
broad  foundation  it  was  maintained,  that  the  proprietors 
of  land  on  rivers  and  waters,  navigable  as  well  as  not 
navigable,  had  immemorially  claimed  and  exercised  the 
right  to  the  soil,  and  to  a  several  fishery  in  all  waters 
within  the  state  in  front  of  their  lands  and  shores,  subject, 
nevertheless,  to  the  jus  publicum,  or  use  of  the  same,  as  a 


*  2  Johns.  Rep.  170.     6  Cowen's  Rep.  369.     Rogers  r.  Jones,  1   Wendell^ 
237.  S.  P. 
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public  highway  for  all  iiavigal)le  purposes,  and  also  sub- 
ject to  the  regulations  of  the  legislature  for  the  passage 
and  protection  offish.''  But  whatever  force  might  have 
been  due  to  such  an  opinion,  if  tlie  question  was  res 
integ-ra,  the  law  is  now  dechired,  after  a  verj^  profound 

and  exhausting  forensic  discussion,  to  be,  that 
♦417     there  is    no  several   fishery    in    the   *navigable 

w^aters  of  New-Jersey,  but  the  same  is  common 
to  all  the  people  of  the  stnte.^ 

Though  the  right  of  fislierj'-  in  a  navigable  river  be  a 
common  right,  the  adjoiin'ng  proprietors  have  the  exclu- 
sive right  to  draw  the  seine,  and  take  fish  on  their. own 
lands  ;  and  if  an  island  or  a  rock,  in  tide  waters,  be  pri- 
vate property,  no  person  but  the  owner  has  the  right  to 
use  it  for  the  purpose  of  fishing.*^  It  lias  been  further 
decided,  that  though  the  seashore,  between  high  and 
low  water  mark,  be  held  by  grant  as  private  property, 
the  common  right  still  exists  to  go  there  and  fish,  and 
even  to  dig  and  take  shell  fish  ;  and  if  the  owner  of  the 
soil  claims  an  exclusive  right,  he  must  show  a  prescrip- 
tion for  it,  controlling  the  general  right  at  common  law.** 
In  Pennsylvania,  the  English  doctrine  that  no  rivers 
are  deemed  navigable,  so  as  to  give  the  common  right  of 


*  Griffith's  Rcsi-fter,  tit.  Neit-Jcnfcy,  art.  Fishrries. 

^  Arnold  v.  Miindy,  1  JIabtefrs  Erp.  1.  In  Maryland  it  is  also  declared, 
that  the  kinjr,  before  the  rr  volution,  hnd  t!ie  riiilitto  srrant  lands  covered  bv 
navigable  waters,  subject  to  the  rijrbtofthe  public  to  tish  and  navi;j«ite  them; 
and  that  this  riiiht,  subject  to  tbe  restriction,  passed  to  the  })ropnetors  of 
Maryland  by  the  royal  jrrant,  and  that  the  right  was  then  vested  in  the 
state.  Browne  r.  Kennedy,  5  Harr.  Sf  Johns.  195.  In  Mr.  AngcWs  Treatise 
on  the  right  of  property  in  tide  walcrSf  ch.  7.,  he  has  shown  that  a  right  pf  se- 
veral fishery  in  navigable  wat(!rs  in  front  of  their  lands,  may  and  does  exist 
in  individuals,  by  usage,  in  several  of  the  stales. 

c  Layr.  King,  5  Day's  Rep.  72.  The  Commonwealth  r.  Shaw,  14  .Str/f. 
^  Raicle,  9. 

*  Bagott  V.  Orr,  2  Bos.  Sf  PuU.  472.  Peck  r.  Lockwood,  5  Day's  Rep. 
22.  But  the  case  of  Baijott  r.  Orr.  may  be  considered  as  overruled  by  that 
of  Blundell  v.  Catterall,  5  Bamxc.  ^  Aid-.  268. ;  and  the  doctrine  in  Peckr. 
Lockwood  seems  to  be  very  questionable. 
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fishing,  except  those  where  the  tide  ebbs  and  flows,  has 
been  held  not  to  be  applicable  to  the  great  rivers  in  that 
state,  and  that  the  owners  of  land  on  the  banks  of  such 
rivers  as  the  Susquehanna  and  Delaware,  for  in- 
stance, have  no  exclusive  right  *of  fishing  in  the  *418 
rivers  opposite  their  respective  lands.  The  right 
to  fisheries,  in  such  rivers,  is  declared  to  be  vested  in 
the  state,  and  open  to  all  the  world  ;*  and  a  similar  ex- 
ception t<5  the  rule  of  the  common  law  has  been  suggested 
to  exist  in  South  Carolina.** 

•  The  conclusion  on  this  subject  is,  that  a  right  of 
fishery  in  navigable  or  tide  waters,  bel6w  high-water 
mark,  is  a  common  right ;  and  if  one  or  more  individuals 
set  up  an  exclusive  right  to  a  free  or  several  fishery,  it 
must  be  clearly  shown  by  prescription  or  positive  grant. 
In  rivers  and  streams  not  navigable  as  tide  waters,  the 
owners  of  the  soil  over  which  they  flow  have,  at  common 
law,  (and  which  common  law  has  been  generally  recog- 
nised in  these  United  States,)  the  exclusive  right  of  fish- 
ing each  on  his  own  side,  unless  some  other  person  can 
show  a  grant  or  prescription  for  a  common  of  piscary, 
in  derogation  of  the  right  naturally  attached  to  the 
ownership  of  the  soil ;  and  such  right  is  held  subject  to 
the  public  use  of  the  waters  as  a  highway,  and  to  the 
free  passage  offish,  and  in  subordination  to  the  regula- 
tions to  be  prescribed  by  the  legislature  for  the  general 
good. 

(3.)   Of  the  Remedy  for  the  Disturbance  of  these  Rights. 

The  disturbance  of  a  right  of  common  of  pasture 
arises  when  a  person  who  has  no  right  interferes  by 
putting  in  his  catde,  or  if  he  has  a  right  to  use  the  land 
for  commonable  cattle,  by  putting  in  those  which  are  not 


$ 


*  Carson  v.  Blazer,  2  Binney*s  Rep,  475.    Shrunk  v.  The  President,  &c. 
of  the  Schuylkill  Navigation  Co.,  14  Serg.  8f  Rancle,  71. 
»•  Cates  V.  Wadlington,  1  M'Cwd'^  Rep.  580. 

Vol.  m.  57 
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commonable,  or  by  surcharging  the  common  by  putting 
in  more  cattle  than  the  pasture  will  sustain.  In  these 
cases,  the  owner  of  the  soil  has  his  action  of  trespass,  and 
the  commoner  his  special  action  upon  the  case,  inas- 
much as  both  the  owner  of  the  land,  and  the  owner  of 
the  right  of  common,  are  injured.    The  common  law  gave 

to  the  commoner  a  writ  of  admeamrenient  ofpastwre, 
♦419     under  which  process  a  jury,  with  the  ♦sheriflF, 

apportioned  the  quantity  of  cattle  to  the  extent  of 
the  ground,  and  the  number  of  proprietors.  So,  also,  if 
the  commoner  be  disseised,  either  of  the  common  of 
pasture,  of  estovers,  or  of  fishery,  he  may  have,  where 
statute  regulations  have  not  prevented  it,  a  writ  of  nmd 
dissemn  to  reinstate  himself  in  the  possession.  Such 
injuries  are  ndw  generally  redressed  by  the  more  fami- 
liar and  easy  remedy  of  an  action  upon  the  case ;  and 
the  mention  of  those  old  and  obsolete  actions  in  the 
first  revision  of  the  statute  laws  of  New- York,  in  1787,* 
arose  from  the  (^circumstance  tliat  the  statute  of  West- 
minster 2.  13  Edward  I.,  was  literally  transcribed.  But 
the  New- York  Revised  Statutes,  which  went  into  operation 
in  1830,  have  abolished  the  writ  o?  novel  disseisin^  and  all 
the  other  real  actions  ;  apd  the  remedy  for  a  violation  of 
these  incorporeal  rights,  is  either  by  an  action  of  eject- 
ment, or  a  special  action  on  the  case,  according  to  the 
nature  of  the  right  and  the  injury.  The  substitution  of 
the  action  of  ejectment  for  the  possessory  real  actions 
has  been  effected  also  by  statute  in  New-Jersey,  and 
probably  the  ancient  remedies  have  been  superseded  in 
most  of  the  states  of  the  Union  by  more  convenient  and 
familiar  actions. 

II.   Of  Ways,  Easements,  and  Aqvatic  Rights. 

(1.)  0/  Ways. 

This  incorporeal  hereditament  is  a  right  of  private 

•  Laws  of  New-York,  sess.  10.  ch.  4.  sec.  6.,  and  ch.  50.  sec.  7. 
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passage  over  another  man's  ground.  It  may  arise  either 
by  grant  of  the  owner  of  the  soil,  or  by  i3rescription, 
which  supposes  a  grant,  or  from  necessity.*  If  it  be. a 
freehold  right,  it  must  be  created  by  deed,  though  it  be 
only  an  easement  upon  the  land  of  another,  and  not  an 
interest  in  the  land  itself  *»  A  right  of  way  ex  m  tei-mini 
imports  a  right  of  passing  in  a  particular  line,  and  not 
the  right  to  vary  it  at  pleasure,  and  go  in  different  di- 
rections. This  would  be  an  inconvenience  to  the  owner 
of  the  land  charged  with  the  easement,  and  an  abuse  of 
the  right.*^  It  is  Hkewise  a  principle  of  law,  that 
•nothing  passes  as  incident  to  the  grant  of  an  *420 
easement,  but  what  is  requisite  to  the  fair  enjoy- 
ment of  thp  privilege.** 

If  it  be  a  right  of  way  in  gross,  or  a  mere  personal 
right,  it  cannot  be  assigned  to  any  other  person,  nor 
transmitted  by  descent.  It  dies  with  the  person,  and  it 
is  so  exclusively  personal,  that  the  owner  of  the  right 
cannot  take  another  person  in  company  with  him.®  But 
when  a  right  of  way  is  appendant  or  annexed  to  an  es- 
tate, it  may  pass  by  assignment  when  the  land  is  sold  to 
which  it  was  appurtenant.  Thus,  in  the  case  stated  in 
Staples  v.  Heydcnif  if  one  be  seized  of  lot  A.  and  lot  B., 
and  he  used  a  way  from  lot  A.  over  lot  B.,  to  a  mill,  or 
to  a  river,  and  he  sells  lot  A.  with  all  waj^s  and  ease- 
ments, the  grantee  shall  have  the  same  privilege  of 
passing  over  lot  B.  that  the  grantor  had. 

A  right  of  way  may  arise  from  necessity  in  several 
respects.  Thus,  if  a  man  sells  land  to  another  which  is 
wholly  surrounded  by  his  own  land,  in  tliis  case  the 


•  1  i2oi.  Ahr.  391.  tit.  Chimin  private,  10. 

^  HcAvlinsr.  Shippam,  5  Bamto.  Sf  Cress.  221. 
«  Jones  V.  Percival,  5  Pick.  Rep.  485. 

•  Lyman  v.  Arnold,  5  Mason,  195. 

•  Finch's  Laio,  17.  31.     Year  Book,  7  H.  4.  36.  B. 

f  6  Mod.  Rep.  3.    2  Lord  Raym.  922.    Ncwmarch  r.  Brandling  3  Stcaiv- 
Um,  99.  8.  C. 
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purchaser  is  entitled  to  a  right  of  way  over  the  other's 
ground  to  arrive  at  his  own  land.  The  way  is  a  neces- 
sary incident  to  the  grant,  and  without  which  th^  grant 
wouMbe  useless.*  This  principle  was  carried  so  far,  in 
a  modern  case,^  as  to  be  applied  to  a  trustee  selling  land 
he  held  in  trust,  and  to  which  there  was  no  access  but 
over  the  trustee's  own  land.  The  right  of  way  in  that 
case  passed  of  necessity  as  incidental  to  the  grant ;  for 
though  he  conveyed  in  the  character  of  trustee,  it  could 
not  be  intended  that  he  meant  to  make  a  void  grant,  and 
every  deed  must  be  taken  most  strongly  against  the 
grantor.  Lord  Kenyon  said  it  was  impossible  to  distin- 
guish that  from  the  ordinary  case  where  a  man  granted 
a  close  surrounded  by  his  own  land.  The  gene- 
•421  ral  rule  is,  that  when  the  use  of  •a  thing  is  grant- 
ed, every  thing  is  granted  by  which  the  grantee 
may  have'knd  enjoy  such  use.  If  one  man  gives  another 
a  license  to  lay  pipes  of  lead  in  his  land  to  convey  water 
to  a  cist^n,  he  may  enter  on  the  land  and  dig  therein  to 
mend  the  pipes.*^  So,  if  a  person  has  a  shop  on  another's 
soil  by  permission,  he  has  a  right  of  ingress  and  egress 
as  to  the  soil  between  the  highway  and  the  shop.  The 
right  is  necessary  to  the  enjoyment  of  the   tenement.* 


•Clorker.  Cogge,  Cro.Jac.  170.  Oldfield's case,  A>y»5/?cp.  123.  Turnbull 
V.  Rivers,  3  M*  Card's  Rep.  131.  All  the  authorities  support  the  doctrine, 
says  Mr.  Woolrychy  in  his  full  and  accurate  Treatise  on  the  Law  of  Waft, 
p.  21.,  that  in  the  case  of  a  grant  of  land  without  a  reservation  of  any  way, 
away  of  necessity  will  pass  as  incident  to  the  grant. 

•»  Howtonr.  Frearson,  8  Term  Rep.  50. 

'  Twysden,  J.,  in  Pomfret  v.  Ricroft,  1  Saund.  Rep.  321. 

*  Doty  V.  Gorham,  5  Pickering,  487.  In  Chambers  v.  Furey,  1  YeaUs* 
Rep.  167.,  the  Supreme  Court  of  Pennsylvania  held,  that  the  owner  of  a 
ferry  over  a  navigable  stream,  had  no  right  to  land,  or  receive  freight  on  the 
adjoining  banks,  even  though  the  landing  place  was  a  public  highway, 
without  the  owner's  consent.  The  dedication  of  ground  for  the  purpose 
of  a  public  road,  was  said  to  give  no  right  to  use  it  for  the  other  purpose. 
This  doctrine  was  afterwards  referred  to,  recognised  and  adopted  by  the 
same  court,  in  Cooper  v.  Smith,  9  Serg.  Sf  RatcU,  26.  The  same  principle 
is  to  be  found  in  SaviUe,  11.  pi.  29.,  where  it  is  said,  that  in  every  ferry 
the  land  on  both  sides  the  water  ought  to  belong  to  the  owner  of  the  ferry. 
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The  maxim  is,  that  qvxindo  aliquis  aliquid  concedity  con- 
cedere  videtur^  et  id^  sine  quo  res  uti  no7i  potest. 

If  a  man  hath  several  distinct  parcels  of  enclosed  land, 
and  he  sells  all  but  one  surrounded  by  the  others,  and  to 
which  he  has  no  way  or  passage  except  over  one  of  the 
lots  he  has  sold,  it  has  been  made  a  question,  whether 
he  be  entitled  to  a  right  of  way  against  his  own  deed, 
when  he  has  been  so  improvident  as  to  reser\^e 
none.  It  is  said,  in  Clarke  *v.  Cogge^"^  that  the  •422 
law  reserves  to  him  a  right  of  way  in  such  case 
from  necessity.  But  the  position  in  that  case  seems  to 
have  been  contrary  to  the  doctrine  in  the  prior  case  of 
Dell  v.  Babthorp,^  where  it  was  held,  that  if  a  man  had  a 
close,  and  a  wood  adjoining  it,  and  time  out  of  mind  a 
way  had  been  used  over  the  close  to  the  wood,  and  he 
then  sells  the  close  to  one  man,  and  the  w^ood  to  another, 
the  grantee  of  the  wood  has  no  right  of  w^ay  over  the 


for  otherwise  he  could  not  land  on  the  other  side.  But  this  strict  and  se- 
vere rule  is  somewhat  relaxed  in  England;  and  in  Peter  v.  Kendal,  C  Bamw. 
Sf  Cress.  703.,  the  K.  B.  denied  the  justness  of  the  conclusion  in  Saville, 
and  held,  tliat  the  owner  of  a  ferry  need  not  have  the  property  in  the  soil  on 
either  side.  It  was  sufficient  that  tlie  landing  place  was  a  public  highway. 
It  was  a  right  incident  to  the  ferry,  to  use  such  a  landing  place  for  the  pur- 
poses of  a  ferry.  This  is  the  most  reasonable  conclusion,  upon  tlie  right  to 
the  use  of  a  public  highway  to  which  a  ferry  is  connected. 

In  Allen  v.  Farnsworth,  5  Yerger's  Tenn.  Rep.  189.,  it  was  held,  that  the 
state,  by  virtue  of  the  right  of  eminent  domain,  might  establish  ferries  wher- 
ever the  legislature  should  deem  them  necessary  for  the  public  easement, 
without  any  regard  to  the  ownership  of  the  soil,  on  making  just  compensa- 
tion. But  in  point  of  fact  all  the  statutes  authorized  the  grant  of  the  fran- 
chise by  way  of  preference  to  the  owners  of  the  land  on  each  bank  of  the 
river  where  the  ferry  was  established.  The  case  of  Pipkin  v.  Wynns,  2 
Dec.  N.  C.  Rep.  403.,  recognises  the  same  general  rigftt  of  the  sovereign, 
but  holds  that  the  owner  of  the  adjacent  land  is  entitled  to  thfe  preference,  and 
if  he  refuses  to  exercise  the  franchise,  it  may  be  granted  to  another,  on 
making  compensaiian  to  the  owner  of  the  fee  for  the  use  of  the  soil,  and  this 
must  be  done,  although  there  be  a  public  highway  leading  to  the  river  on 
both  sides.  This  decision,  like  those  in  Pennsylvania,  construe  more 
strictly  than  the  late  English  case,  the  easement  of  a  public  highway  leading 
to  the  river. 

•  Cro.  Jac.  170. 

*  Cro.  Eliz.  300. 


/ 
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close,  for  the  grantor  had  excluded  himself,  as  he  had 
sold  the  close  without  reserving  such  a  right ;  and  as  he 
had  lost  his  right,  he  could  not  communicate  any  to  the 
grantee  of  the  wood.  But  in  this  last  case,  it  did  not 
appear  to  be  necessary  to  go  over  the  close  in  question 
to  the  wood,  and  there  might  have  been  another  way  to  it; 
and  the  weight  of  authority  is,  that  the  grantor  has  a  right 
of  way  to  his  remaining  land,  in  case  of  necessity,  when 
he  cannot  otherwise  approach  his  land.  The  law  pre- 
sumes a  right  of  way  reserved,  or  rather  gives  a  new 
way,  from  the  necessity  of  the  case,  and  the  new  right 
of  way  ceases  with  the  necessity  for  it.*  This  principle 
of  law  has  been  for  a  long  time  recognised.  Thus,  in 
Packer  v.  Welstedj^  decided  in  the  Upper  Bench  under 
the  protectorate  of  Cromwell,  A.  had  three  parcels  of 
land,  and  there  was  a  private  way  out  of  the  first  parcel 
to  the  second,  and,  out  of  the  two  first  parcels  to  the 
third.  B.  purchased  all  these  parcels,  and  then  sold 
the  two  first  to  C.  There  was  no  way  to  the  land  not 
sold,  but  through  the  other  two  parcels  ;  and  the  court 
adjudged,  that  the  way  continued  from  necessity,  and 
that  the  party  was  not  liable  in  trespass  for  using  it. 
So,  also,  in  Dutton  v.  Tayler^^  A.  owned  two  closes,  B. 

and  C,  and  there  was  no  passage  to  close  B.  but 
♦423     through  close  C,  *and  he  sold  close  C,  and  it  was 

held,  upon  plea  and  demurrer,  that  the  right  of 
way  still  existed  from  necessity,  and  that  it  was  not  for 
the  public  good  that  the  close  B.  should  be  left  uncul- 
tivated. This  last  case  is  supposed  to  be  binding ;  and 
Lord  Kenyon  said,  in  Howton  v.  Frearson,^  that  he  was 
prepared  to  submit  to  the  express  authority  of  it,  though 
his  reason  was  not  convinced,  and  he  thought  there  were 
great  difficulties  in  the  question. 


»  Holmes  V.  Goring  &  Elliott,  2  Bing.  Rrp.  7C.    9  MoorCy  166.  S.  C. 
b  2  Sid.  Rep.  39. 
e  2  Liitw.  Rep,  1487. 
*  8  Term  Rep.  50. 
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.  But  the  doctrine  of  the  case  of  Dutton  v.  Taylcr^ 
received  confirmation  in  Buclhy  v.  Colcs,^  where  it  was 
decided,  that  if  a  person  owned  close  A.  and  a  passage 
of  necessity  to  it  over  close  B.,  and  he  purchased  close 
B.,  and  tliereby  united  in  himself  the  title  to  both  closes, 
yet  if  he  afterwards  sold  B.  to  one  person,  without  any 
reservation,  and  then  close  A.  to  another  person,  t^ie 
purchaser  of  close  A.  has  a  right  of  way  over  close  B. 
This  case  seems  to  put  an  end  to  all  doubt  as  to  the 
existence  of  a  right  of  way  from  necessity,  even  over  the 
land  which  the  claimant  of  the  way  had  previously  sold. 
If  a  .right  oP  way  be  from  close  A.  to  close  B.,  and 
both  closes  be  united  in  the  same  person,  the  right  of 
way,  as  well  as  all  other  ^bordinate  rights  and  ease- 
ments, is  extinguished  by  the  unity  of  possession.^  But 
there  is  a  distinction  between  a  right  of  way  existing 
from  necessitjs  and  one  merely  by  way  of  easement  or 
convenience.  The  former  is  not  extinguished  by  the 
unity  of  possession,  as  a  right  of  way  to  a  church  or 
market,  or  a  right  to  a  gutter  carried  through  an  adjoining 
tenement,  or  to  a  w^ater  course  running  over  the  adjoining 
lands.*^  Sergeant  Williams*^  is  of  opinion,  that  the  right 
of  way,  when  claimed  by  necessity,  is  founded 
entirely  ♦upon  grant,  and  derives  its  force  and  ♦424 
origin  from  it.  It  is  either  created  by  express 
words,  or  it  is  created  by  operation  of  law,  as  incident 
to  the  grant ;  so  that  in  both  cases  the  grant  is  the 
foundation  to  the  title.  If  this  be  a  sound  construction 
of  the  rule,  then  it  follows  that,  in  the  cases  I  have  men- 
aoned,  the  right  of  the  grantor  to  a  way  over  the  land 
he  has  sold  to  his  remaining  land  must  be  founded  upon 


•  5  Taunt.  Rep.  311. 

"  Whalley  v.  Tompson,  1  Bos.  &^'  Pull.  371. 

«  Popham,  J.,  in  Jorclen  v.  Atwood,  Owen^s  Thp.  121.     Shury  v.  Piggott, 
3  Bulst.  339.     Cruise's  Dig.  tit.  Hays,  23,  24.    Note  to  1  Bos.  Sf  Full.  374. 
«*  Note  6,  to  1  Saund.  Rep.  323. 


424  OF  REAL.  PROPERTY.  [PartTI. 

an  implied  restriction  incident  to  the  grant,  and  that  it 
cannot  be  supposed  the  grantor  meant  to  deprive^'himself 
of  all  use  of  his  remaining  land.  This  would  be  placing 
the  right  upon  a  reasonable  foundation,  and  one  consistent 
with  the  general  principles  of  law. 

There  is  a  temporary  right  of  way  over  the  adjoining 
land,  if  the  highway  be  out  of  repair,  or  be  otherwise 
impassable,  as  by  a  flood.  But  this  right  of  going  upon 
the  adjoinitig  land  applies  to  public  and  not  to  private 
ways.*  A  person  having  a  right  to  a  private  way  over 
another's  land,  has  no  right  to  go  upon  the  adjoining  land, 
even  though  the  private  way  be  impassable  or  foundrous, 
by  being  overflowed  by  a  river.  The  reason  given  is, 
.  that  the  owner  of  the  way  may  be  bound  to  repair,  and 
the  impassable  state  of  the  private  way  may  be  owing 
to  his  own  neglect ;'  but  if  public  roads  become  impass- 
able, it  is  for  the  general  good  that  the  people  should  be 
entitled  to  pass  in  another  direction.  There  may  be  a 
distinction  between  a  private  way  arising  from  necessity, 
and  a  private  way  founded  on  grant  or  prescription ;  and 
such  a  distinction  was  alluded  to  by  one  of  the  judges  in 
Taylor  v.  Whitehead.  If  a  person  be  obliged,  of  necessity, 
to  go  over  another's  farm  to  arrive  at  the  land  which  the 
other  sold  him,  and  the  private  way  assigned  be  destroyed 
by  a  flood  or  otherwise,  he  may,  of  right,  cross  the  farm 
on  another  line,  and  he  is  not  obliged,  at  his  peril,  to  keep 
such  a  road  of  necessity  in  repair.  By  selling 
•425  land  surrounded  *with  his  own,  the  grantor  has 
bound  himself  to  furnish  the  purchaser  a  reason- 
able passage  to  it. 

The  right  of  way,  as  to  a  foot  or  tow  path  along  the 
banks  of  navigable  rivers,  has  been  a  subject  of  great 
discussion,  and  of  much  regulation  in  the  laws  of  diflferent 
nations. 


•  Taylor  r.  Whitehead,  Doug.  Rep,  745.     W,  Jones^  296.    Henn*s  case, 
3  Sofit.  162.  pi.  4.    2  Blacks,  C9m.  26. 
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In  the  civil  law,  the  banks  of  public  rivers  and,  the 
seashore  were  held  to  be  public.  Riparuvi  usus  publicum 
est ;  littormn  qicoque  usus  publicus  est  jure  gentium.^  The 
law  of  nations  was  here  used  for  natural  right,  and  not 
international  law,  in  the  modern  sense  of  it ;  and  it  is 
stated  in  the  Institutes  of  Justuiian,  that  all  persons  have 
the  same  liberty  to  bring  their  vessels  to  land,  and  to 
fasten  ropes  to  the  banks  of  the  river,  as  they  have  to 
navigate  the  river  itself.  These  liberal  doctrines  of  the 
Roman  law  have  been  introduced  into  the  jurisprudence 
of  those  nations  of  Europe  which  have  followed  the  civil, 
and  made  it  essentially  their  municipal  law.  Thus,  in 
Spain,  the  seashore  is  common  to  the  public ;  and  any 
one  mav  fish,  and  erect  a  cottai^e  for  shelter.  The  banks 
of  navigable  rivers  may  also  be  used  to  assist  navigation.^ 
In  the  French  law,  navigable  or  floatable  rivers,  as  they 
are  termed,  have  always  been  regarded  as  dependencies 
of  the  public  domain,  and  the  lands  on  each  side  subject 
to  the  servitude  or  burthen  of  towing-paths  for  the  benefit 
of  the  public.*' 

The  English  law  was  anciently  the  same  as 
the  Roman  *law,   if  we   may  judge  from   the     ♦426 
authority  of  Bracton,"*  who  cites  the  words  of 
the  civil  law,  declaring  the  banks  of  navigable  rivers  to 
be  as  much  for  public   use  as  the  rivers  themselves. 


»  hisi.  2.  1.4,  5.  The  bank  of  a  river  is  that  which  rontains  the  water 
in  its  utmost  height.  Ripa  ea  putatur  esse,  qutE  phnissimum  flumen  continet. 
Dig.  43. 12  3.  1. 

^  Institutes  of  the  Civil  Law  of  Spain,  by  Doctors  Asso  and  Manuel,  b.  2. 
tit.  1.  This  is  also  the  law  in  Louisiana;  the  banks  of  navigable  rivers, 
though  they  are  the  property  of  those  who  possess  the  adjacent  lands,  are 
nevertheless  subject  to  the  public  use  so  far  that  vessels  may  make  fast  to 
the  shore  and  to  the  trees  planted  tliere,  and  they  may  be  unloaded,  and  the 
goods  deposited,  and  nets  dried  there.  So,  any  person  may  build  cabins 
on  the  seashore  for  shelter,  and  iish  from  there,  and  moor  ships,  and  dry 
nets  there.     Civil  Code,  art.  443.  446. 

«  Ferriere's  Inst.  2.  I.  4,  5,  and  note  tbiiJ.     Code  Kapolcon,  No.  538.  650. 

*  Lib.  1.  c.  12.  sec.  6. 

Vol.  III.  fi'i 


426  OF  REAL  PROPERTY.  [Part  VI. 

So,  JLord  Holt  held,*  that  every  man,  of  common  right, 
was  justified  in  going  with  horses  on  the  banks  of  navi- 
gable rivers  for  towing.     But  Sir  Matthew  Hale,  in  his 
treatise  De  Jure  Maris,  and  in  which  he  has  exhausted 
the  learning  concerning  public  property  in  the  sea  and 
rivers,  and  collected  all  the  law  on  the  subject,  concluded 
that  individuals  had  a  right  to  a  tow-path,  for  towing 
vessels  up  and  down  rivers,  on  making  a  reasonaUc  cotnr 
pensation  to  tlie  oimer  of  the  land  for  the  damage,**     This 
condition,  which  he  annexes  to  the  privilege,  shows,  that, 
in  his  opinion,  there  was  no  such  common  right  in  the 
English  law,  inasmuch  as  it  depended  on  private  agree- 
ment with  the  owner  of  the  soU.     The  point  remained  in 
this  state  of  uncertainty,  until  the  case  of  Ball  v.  Herkrt, 
in  1789,^  brought  the  whole  doctrine  into  discussion. 
The  case  was  respecting  a  claim  to  tow  on  the  bank  ol 
the  river  Ouze,  in  Norfolkshire,  with  men  and  horses, 
whenever  it  was  necessary  for  the  purposes  of  navigation, 
doing  as  little  damage  as  possible.     It  was  admitted  that 
the  Ouze  was  a  navigable  river  where  the  tide  ebbed  and 
flowed.    The  question  was,  whether,  at  common  law,  the 
public  had  a  right  to  tow  vessels  on  the  banks  of  either 
side  of  a  navigable  river ;  and  it  was  investigated  and 
argued  with  •great  ability.     All  the  cases  bearing  on  the 
question  were  collected  and  reviewed,  and  the  court 
concluded  that  there  was  not,  and  never  had  been,  any 
right  at  common  law,  for  the  public  to  tow  on  the  banks 
of  navigable  rivers.     The  claim  was  directly  contrary 

to  common  experience ;  and  it  was  observed  by 
•427     Lord  Kenyon,  that  the  navigators  *on  the  Thames 

were  frequently  obliged,  at  several  places,  to  pass 
from  one  side  of  the  river  to  the  other,  with  great  incon- 
venience and  delay,  because  they  had  no  such  general 


•  1  Lord  Hatjm.  I'ZTy.    6  Mod.  Hep.  103. 
b  Hnrg.  L.  T.  Hf),  80,  87. 

*  3  Terra  Hep.  253. 
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right.  It  was  admitted,  that  on  many  navigable  rivers, 
there  was  a  custom  to  tow  on  the  banks ;  but  the  privi- 
lege in  those  cases  rested  on  the  special  custom,  and  not 
on  any  common  law  right.  The  statutes  which  have 
^iven  a  right  of  towing  on  parts  of  the  Severn,  Trent, 
and  Thames,  are  evidence  that  no  such  general  right 
before  existed. 

(2.)   Of  Easements  and  Aquatic  Rights. 

1.  Of  Riparian  Right^s. 

It  is  a  settled  principle  in  the  English  law,  that  the 
right  of  soil  of  owners  of  land  bounded  by  the  sea,  or  on 
navigable  rivers,  where  the  tide  ebbs  and  flows,  extends 
to  high-water  mark ;  and  the  shore  below  commoil,  but 
not  extraordinary  high-water  mark,  belongs  to  the  pub- 
lic ;  and  in  England  the  crown,  and  in  this  country  the 
people,  have  the  absolute  proprietary  interest  in  the  same, 
though  it  may,  by  grant  or  prescription,  become  private 
property.*  But  grants  of  land,  bounded  on  rivers,  or 
upon  the  margins  of  the  same,  or  along  the  same,  above 
tide  water,  carry  the  exclusive  right  and  title  of  the 
grantee  to  the  centre  of  the  stream  ;  and  the  public,  in 
cases  where  the  river  is  navigable  for  boats  and  rafts, 
have  an  easement  therein,  or  a  right  of  passage  as  a 
pubhc    highway.^     The    proprietors  of  the   adjoining 


»  Halej  DeJure  Maris j  ch.  4,  5.  Rex  v.  Sraitli,  Doug.  425.  In  Connecti- 
cut, it  was  held,  in  the  case  of  East-Haven  v.  Hemingway,  7  Cmm.  Rep. 
18G.,that  the  owners  of  land,  adjoining  a  navigable  river,  have  an  exclusive 
right  to  the  soil  between  high  and  low  water  mark,  for  the  purpose  of  erect- 
ing wharves  and  stores.  But  see  infra,  p.  432.  note,  cases  contra^  and  the 
case  of  Chapman  v.  Kimball,  9  Conn.  Rep.  38.,  also  recognised  the  English 
rule ;  and  it  is  there  held^  that  the  riparian  proprietor  on  a  navigable  river  or 
arm  of  the  sea,  is  not  entitled  to  the  seaweed  which  grows  and  accumu- 
lates on  the  bed  below  low-water  mark.     It  belongs  to  the  Public. 

"  The  ordinance  of  Congress  of  13th  July,  1787 ,/ar  the.  Government  of  th* 
Territory  of  the  United  SttUes,  north-west  ofUie  River  Ohio^  declared  it  to  be  a 
fundamental  provision  to  remain  forever  unalterable,  that  the  navigable 
waters,  leading  into  the  Mississippi  and  St.  Lawrence,  and  the  carrying 
places  between  the  same,  should  be  common  highways,  and  forever  free. 
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banks  have  a  rii^ht  to  use  the  land  and  water  of  the  river, 
as  regards  the  public,  in  any  way  not  inconsistent  with 
the  easement ;  and  neither  the  state,  nor  any  other  indi- 
vidual, has  the   right   to  divert  the  stream,   and   ren- 
der it  less  useful  to  the  owners  of  the  soil.     It 
*428     *would  require  an  express  exception  in  the  grant, 
or  some  clear  and  unequivocal   declaration,  or 
certain  and  immemorial  usage,  to  limit  the  title  of  the 
owner,  in  such  cases,  to  the  edge  of  the  river.     Where  a 
stream  is  used  in  a  gra»t  as  a  boundary  or  monument,  it 
is  used  as  an  entirety  to  the  centre  of  it,  and  to  that 
extent  the  fee   passes.     P?7'mayj^de,  said  the  vice  chan- 
cellor of  England,*  the  proprietor  of  each  bank  of  a 
stream  is  the  proprietor  of  half  the  land  covered  by  the 
stream.     If  the  same  person  be  the  owner  of  the  lands 
on  both  sides  of  the  river,  he  owns  the  whole  river  to  the 
extent  of  the  length  of  his  lands  upon  it.     If  a  fresh 
water  river,   running  between   the   lands   of  separate 
owners,  insensibly  gains  on  one  side  or  the  other,  the  title 
of  each  continues  to  go  ad  flam  medium  aqnct;  but  if  the 
alteration  be  sensibly  and  suddenly  made,  the  ownership 
remains  according  to  the  former  bounds,  and  if  the  river 
should  then  forsake  its  channel  and  make  an  entire  new 
one  in  the  lands  of  the  owner  on  one  side,  he  will  become 
owner  of  the  whole  river,  so  far  as  it  is  enclosed  by  liis 
land.     This  is  the  general  doctrine  as  to  alluvions.     If 
soil  be  formed  out  of  the  sea  or  a  river,  by  slow  and  im- 
perceptible  alluvion  and  accretion,   it  belongs   to   the 
owner  of  the  adjoining  land.**    Islands  situated  in  a  river 


But  this  provision  did  not  abolish  or  impair  the  common  law  principle,  that 
he  who  owns  the  land  on  both  banks,  owns  the  entire  river,  subject  only  to 
the  easement  of  navigation ;  and  he  who  owns  the  land  upon  one  bank 
only,  owns  to  tlie  middle  of  the  river,  subjecl^to  the  same  easement.  Gavitt 
».  Chambers,  3  Ohio  Rep.  49G. 

*  Wright  z>.  Howard,  1  Simons  Sf  Stctcarty  190. 

^  Just.  Inst.  2. 1.  28.  Dig.  41. 1.  tit.  De  Acq.  Ber.  Dominio.  7. 1.  Puff.  4. 
7.  12.    The  civil  law  says,  that  the  ground  gained  on  a  river  by  alluvion  or 
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do  not  form  any  exception  to  this  general  principle,  and 
they  belong  to  the  person  who  owtis  the  land  ori^that  side 
of  the  river  to  which  they  are  nearest,  though,  if  they  be 
situated  in  the  middle  of  the  river,  they  would  belong  in 
severalty  to  the  owners  on  each  side,  according  to  the 
original  dividing  line,  or  filum  aqnce,  continued  on  from 
the  place  where  the  waters  begin  to  divide.* 

*This  principle  of  the  common  law  has  been     *429 
recognised  and  prevails  in  the  states  of  Maine, 
New-Hampshire,  Massachusetts,  Connecticut,  New-York,, 
New-Jersey,  Maryland,  Ohio,  Virginia,  and  Louisiana.** 


imperceptible  increase,  belongs  to  the  owner  of  the  adjoining  land  jure  gen- 
tium.  Brdcton,  lib.  2.  ch.  2.  H(ile,  De  Jure  Maris,  ch.  6.  2  Blacks.  Com. 
261,  262.  King  v.  Lord  Yarborough,  3  Bamic.  5r  Cress.  91.  1  Dot€j  N.  S. 
178.  S.  C.  If  seaweed  be  cast  on  ti^e  seashore  by  slow  degrees  and  gra- 
dual accumulation,  it  belongs  as  a  murine  increase  to  tlie  riparian  proprietor. 
Emansv.  Turnbull,  2  Johns.  Rep.  322. 

*  Haltj  De  Jure  Maris,  ch.  1,  2,  3,  4. 6.  Bracton,  De  Acq.  Rer.  lib.  2.  ch. 
2.  sec.  2.  Dig.  41.  1.  29.  King  v.  Smith,  Doug.  Rep.  441.  Code  NapO' 
lean.  No.  561.  If  the  waters  of  a  river  be  divided  by  an  island,  and  one 
fourth  of  the  stream  descends  on  one  side  of  the  island,  and  the  residue  on 
the  other,  it  was  held  in  Crooker  v.  Braj^g,  10  WendeU,  260.,  that  the  owner  of 
the  shore  where  the  largest  fpiantity  of  water  flows,  was  entitled  to  the  use 
of  the  whole  water  flowing  on  that  side  of  the  island. 

''  Berry  v.  Carle,  3  Grceideaps  Rep.  269.  Morrison  v.  Keen,  ibid.  474. 
Claremont  v.  Carlton,  2  -V.  H.  Rep.  369.  King  v.  King,  7  Mass.  Rep.  496. 
Lunt  V.  Holland,  14  ibid.  149.  Ingraham  v.  Wilkinson,  4  Pick.  Rep.268. 
Adams  V.  Pease,  2  Conn.  Rep.  ASl,  Warner  r.  Soutliworth,  6  iZrirf.  471. 
In  this  last  case  it  was  held,  that  if  a  wide  ditch  or  a  wide  stone  wall  con- 
stituted the  boundary  line,  and  the  owner  on  one  side  conveyed  his  land, 
bounding  the  grantee  on  the  ditch  or  wall,  the  same  principle  would  apply, 
and  the  grant  would  extend  to  the  centre  of  tlie  ditch  or  wall.  Palmer  v. 
Mulligan,  3  Caines'  Rep.  318.  The  People  v.  Piatt,  17  Johns.  Rep.  195. 
Hooker  v.  Cummings,  20  ibid.  90.  Ex  parte  Jennings,  6  Coiccn's  Rep.  518. 
Arnold  ».  Mundy,  1  Halsted^s  Rep.  1.  Hayes,  Ext.  c.  Bowman,  1 /&in- 
dolph's  Rep.  417.  Mead  v.  Hayncs,  3  ibid.  33.  Home  r.  Richards,  4  Call^ 
411.  Gavit  V.  Chambers,  3  Ohio  Rep.  495.  Browne  v.  Kennedy,  5  Ilarr. 
Sf  Johns.  195.  Morgan  v.  Livingston,  6  Martinis  Louis.  Rep.  19.  Batture 
was  said  to  be  a  marine  term,  and  denotes  a  bottom  of  sand,  «fec.,  rising 
towards  the  surface,  and  applies  equally  when  the  elevation  has  reached 
above  the  surface  of  the  water,  and  the  estate  of  the  riparian  proprietor 
which  fronts  to  the  rive^r,  takes  a  property  in  the  batture  as  well  as  in  the 
bank.  In  Browne  v.  Kenncdv  it  was  held,  that  if  the  state  be  entitled  to 
the  soil  covered  by  a  river  not  navigable,  and  grant  the  lands  lying  on 
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In  Maine  and  Massachusetts,  some  alterations  in 
•430     ♦the  common  law  have  taken  place ;  .for  by  the 

colony  ordinance  of  1641,  and  by  usage  arising 
therefrom,  the  proprietors  of  the  adjoining  land,  on  bays 
and  arms  of  tlie  sea,  and  other  places  where  the  tide 
ebbs  and  flows,  go  to  low-water  mark,  subject  to  Uie 
public  easement,  and  not  exceeding  one  hundred  rods 
below  high-water  mark.  According  to  judicial  construc- 
tions of  that  ordinance,  the  flats  between  high  and  low- 
water  mark  may  be  occupied  by  wharves  and  other 
erections,  provided  the  easement  or  passage  be  not  too 
much  obstructed.*  The  common  law,  as  we  have  already 


such  a  river,  and  names  the  river  as  a  boundary,  the  grantee  becomes  a  ri- 
parian proprietor,  and  entitled  to  die  iand  the  river  covers,  adfitum  medium 
aqua:.    A  vai-iety  of  cases  to  the  same  eftect,  are  cited  in  the  learned  note 
of  the  reporter,  in  6  CoiociCs  Rep.  544.;  and  they  demonstrate  the  existence 
of  the  rule  that  a  grantee,  bounded  on  a  river,  (and  it  is  almost  immaterial 
by  what  mode  of  expression,)  goes  arf  medium  Jilum  a/puCf  unless  there  be 
decided  language,  showing  a  manifest  intent  to  stop  short  at  the  water's 
edge.     In  the  case  of  the  Canal  Commissioners  r.  the  People,  5  WcndtlL, 
423.,  the  language  of  the  judges  of  the  Court  of  Errors,  in  New- York, 
was,  that  by  the  rule  of  tlie  common  law  which  prevailed  here,  grants  of 
lands,  bounded  on  rivers  above  tide  water,  extended  usquefilum  aquaiy  inclu- 
ding the  beds  of  rivers  and  the  islands  therein;  and  the  exclusive  right  of 
fishing,  unless  the  same  was  clearly  intended  to  be  reserved,  but  subject, 
nevertheless,  to  the  rigJit  of  the  public  to  use  the  water  as  a  highway. 
The  right  of  tlie  riparian  owner  to  tlie  stream,  is  as  sacred  as  other  private 
property,  and  the  state  cannot  appropriate  the  water  to  public  uses  by  arti- 
ficial erections  or  improvements,  without  making  compensation.     Lands 
under  tlie  waters  of  navigable  lakes  are  placed  on  the  same  footing  with 
lands  under  the  waters  of  navigable  rivers,  and  they  require  a  specific  grant 
to  enable  the  riparian  proprietor  to  go  beyond  the  shore,  and  the  grant  of 
the  bed  of  such  lakes  can  only  be  made  to  the  owner  of  the  adjoining  land. 
This  is  tlie  rule  in  New- York,  equally  as  to  tlie  waters  of  navigable  rivers 
and  lakes.    New-York  Revised  Statutes,  vol.  i.  208.  sec.  67. 

■  Storer  v.  Freeman,  6  Mass.  Rep.  435.  Dam's  Abr.  vol.  ii.  693,  694. 
Parker,  Ch.  J.,  in  Ingraliam  v.  Wilkinson,  4  Pick.  Rep,  258.  The  colonial 
ordinance  of  1641  extended  the  title  of  riparian  proprietors  to  the  low- 
water  mark,  and  though  it  was  originally  limited  to  the  Plymouth  Colony, 
and  afterwards  annulled,  yet  the  doctrine  of  it  is  held  in  Massachusetts 
and  Maine  to  be  part  of  tlie  common  law  of  those  states.  Parsons,  Ch.  J., 
in  Storer  v.  Freeman,  6  Mass.  Rep.  438.  Lapish  v.  Bangor  Bank,  8  Green- 
leafy  85.    In  the  case  of  the  Commonwealth  of  Massachusetts  p.  Wright, 
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seen,  has  been  rejected,  or  deemed  inapplicable  to  the 
great  inland  rivers  in  Pennsylvania,  and  the  owners  of 
the  land  on  the  banks  of  them  do  not,  as  of  course,  ac- 
quire a  right  to  the  soil  covered  by  the  waters  of  the 
rivers,  but  the  soil  and  waters  of  the  rivers,  with  the 
rights  and  privileges  incident  thereto,  remain  in  the 
public.®  In  South  Carolina  the  doctrine  of  the  com- 
mon law  on  this  subject  has  been  held  to  be  inapplicable ; 
but  as  the  common  law  still  applies  to  rivers  capable  of 
being  made  navigable,  and  which  possess  obstructions 
to  the  passage  of  boats  of  every  description,  and 
♦as  the  adjoining  owners  in  such  cases  go  adjihim  *431 
aquce^  the  modifications  which  the  common  law 
has  undergone  do  not  seem  to  be  very  material.  So,  in 
North  Carolina,  the  ebbing  and  flowing  of  the  tide  is  not 
the  sole  test  of  a  navigable  river.  If  a  river  be  *deep 
enough  for  sea  vessels  to  navigate  to  and  from  the  ocean, 
it  is  a  navigable  stream,  and  the  boundary  of  the  adjacent 
land,  is  not  the  thread  or  middle  of  the  channel,  but  the ' 
edtre  of  the  water  at  low-water  mark.*^ 

The  seashore,  according  to  Lord  Hale's  definition, 
is  the  ground  between  the  ordinary  high  and  low-water 


{American  Jurist,  No.  6.  p.  185.)  it  was  decided,  in  1829,  that  a  wharf  cx- 
tendiiig  into  the  navigable  channel  in  Boston  harbour,  so  as  in  the  course  of 
time  to  injure  tlie  navigation,  was  indictable  as  a  public  nuisance;  and 
upon  conviction,  it  was  ordered  to  be  abated  at  the  expense  of  the  defen- 
dants. See  Rex  t>.  Lord  Grosvenor,  2  Starkie,  511.,  and  Hale,  De  Portibus 
Maris,  ch.  7.  sec.  2.  Whether  the  erection  in  such  cases  amounts  to  a 
common  nuisance,  is  a  question  of  fact.  The  law  of  Connecticut  declares 
it  to  be  a  common  nuisance  to  dam,  stop,  or  obstruct  any  river,  brook, 
stream,  or  run  of  water,  or  divert  tlic  same  from  its  natural  course,  to  the 
prejudice  of  any  person,  without  liberty  from  the  town,  where  such  town 
has  a  right  to  grant  it.     Revised  Statutes  of  Connecticut,  1821,  p.  362. 

»  Carson  v.  Blazer,  2  Binney^s  Rep.  475.     Shrunk  v    President  of  the 
Schuylkill  Navigation  Company,  14  Scrg.  Ss*  Ratcle,  71. 

•»  Cotes  V.  Wadlington,  1  M' Card's  Rep.  580. 

«  Wilson  V.  Forbes,  2  Dev.  Rep.  30.    Ingram  r.  Threadgill,  ^ihid.  59.  In 
the  latter  case  it  was  the  language  of  the  court,  tliat  in  a  river  not  navigable/ 
for  the  purposes  of  navigation,  tJie  right  of  fishing  belongs  to  the  riparian 
owners. 
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mark,  and  it  prima  facicy  and  of  common  right,  belongs 
to  the  king,  but  may  be  vested  in  a  subject  by  prescrip- 
tion, Qr  by  grtmt,  as  if  the  king  grants  a  manor  aim  lit  fore 
mari^  eidcm  adjacente,  the  shore  itself  will  pass.*  But  it 
•was  said  by  the  Ch.  J.,  in  Arnold  v.  3Iundy,^  that  a  grant 
bounded  upon  navigable  water,  where  the  tide  ebbs  and 
flows,  extended  to  high-water  mark  when  the  tide  was 
high,  and  to  low-water  mark  when  the  tide  wus  low, 
and  that  the  intermediate  space  between  high-water  and 
low-water  mark,  might  be  reclaimed,  and  exclusively 
appropriated  by  the  owner  of  the  adjacent  land,  to 
wharves,  buildings,  and  other  erections.  There  may 
be  a  movable  fi*eehold,  as  is  stated  by  Lord  Coke  ;^  and 
if  a  grant  was  made  of  the  seashore,  the  freehold  would 
shift  as  the  sea  receded  or  encroached,  and  it  would  take 
all  the  soil  that  should,  from  time  to  time,  be  within  high 
and  low-water  mark.**  But  I  should  apprehend  the  better 
opinion  to  be,  that  in  ordinary  grants  of  land  bounded  on 
the  sea,  or  a  river,  the  boundary  limit  must  be  stable, 
either  at  ordinary  high  or  low-water  m^irk,  and  not  subject 
to  alternate  change  with  the  flux  and  reflux  of  the  tide. 
In  Handlerfs  Lessee  v.  Anthony^^  it  was  considered  as  a 
general,  natural,  and  convenient  rule  of  construction  in 

public  grants  of  territory  bounded  by  a  river^ 
*432     instead  of  being  bounded  by  the  bank  or  ♦shore, 

to  take  the  permanent  river  for  the  boundary  line, 
and  that  would,  of  course,  carrv  the  line  to  ordinary  low- 
water  mark,  and  include  the  land  left  diurnally  bare  by 
the  receding  of  the  water.  The  rule  was,  in  that  case, 
applied  to  a  countrj'-  or  state  bounded  by  a  river ;  and 


«  Hahj  De  Jure  Maris,  ch.  4,  5.  By  tlie  Ciril  .Code  of  Lovisiana, 
art.  442.,  the  seashore  is  declared  to  be  that  space  of  land  over  which  tlie 
sea  spreads  in  the  highest  water,  during  the  winter  season. 

b  1  H(dsUd/8  Rep.  1. 

<  Co.  Lttt.  48.  b. 

^  Bay  ley,  J.,  in  Scratton  v.  Bro-wn,  4  Bamxo.  Sf  Cress.  485. 

«  5  Wheat.  Rep.  374. 
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the  English  common  law  docs  not  allow  the  riparian 
owner,  under  the  grant  of  the  sovereign,  of  lands  bounded 
on  tide  waters,  to  go  beyond  ordinary  high-water  mark.* 
Such  grants  are  construed  most  favourably  for  the  king, 
and  against  the  grantee  ;  and  Sir  William  Scott  has  vin- 
dicated** such  a  rule  of  construction  as  founded  in  wise 
policy,  for  grants  from  the  crown  are  made  by  a  trustee 
for  the  public,  and  no  alienation  should  be  presumed 
that  was  not  clearly  and  indisputably  expressed. 

2.  Of  Highways. 

The  law  with  respect  to  public  highways,  and  to  fresh- 
water rivers,  is  the  same,  and  the  analogy  perfect,  as 
concerns  the  right  of  soil.  The  presumption  is  that  the 
owners  of  the  land  on  each  side  go  to  the  centre  of  the 
road,  and  they  have  the  exclusive  right  to  the  soil,  sub- 
ject to  the  right  of  passage  in  the  public.  Being  owners 
of  the  soil,  they  have  a  right  to  all  ordinary  remedies  for 
the  freehold.  They  may  maintain  an  action  of  ejectment 
for  encroachments  upon  the  road,  or  an  assize  if  disseized 
of  it,  or  trespass  against  any  person  who  digs  up  the  soil 
of  it,  or  cuts  down  any  trees  growing  on  the  side 
of  the  road,  and  *left  there  for  shade  or  ornament.  ♦433 
The  freehold,  and  all  profits,  belong  to  the  owners 
of  the  adjoining  lands.     They  may  carry  water  in  pipes 


*  Parsons,  Ch.  J.,  in  Storer  v.  Freeman,  6  Mass.  Rep.  438.  Cortelyou 
V.  Van  Brundt,  2  Johns.  Rep.  357.  In  Kean  v.  Stetson,  5  Pickerings  492., 
it  was  considered,  tliat  the  whole  of  a  navigable  river  included  within 
high-water  mark,  on  each  side,  was  a  public  highway,  and  owners  of  the 
adjoining  lands  have  no  right  to  erect  whar\'es  and  other  obstructions 
between  high  and  low-water  mark,  if  it  materially  injure  or  straiten  the 
passage  for  vessel^  and  boats.  A  grant  or  prescription  to  occupy  the  flats 
of  a  navigable  river  with  wharves  and  other  erections,  is  always  upon  tlie 
implied  condition,  that  they  do  not  essentially  impair  the  public  easement 
in  the  stream,  for  then  the  erection  would  become  a  nuisance. 

•»  5  Rob.  Adm.  Rep.  182.  In  Ilolister  r.  Union  Company,  9  Conn.  Rep. 
436.,  a  grant  on  a  navigable  river  was  not  construed  so  as  to  impede  the 
reasonable  improvement  ofthe  navigation,  thou<ih  remote  and  consequential 
damages  to  the  banks  or  shores  ofthe  river  might  ersue. 
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under  the  highwiSLy,  and  have  every  use  and  remedy  diat 
is  consistent  with  the  servitude  or  easement  of  a  way 
over  it,  and  with  police  regulations.*  The  established 
inference  of  law  is,  that  a  conveyance  of  land  bounded 
on  a  public  highway,  carries  with  it  the  fee  to  the  centre 
of  the  road,  as  part  and  parcel  of  the  grant.     The  idea 


«  1  Hoi,  Abr.  392.  B.  2  Inst.  705.  Lade  v.  Shepherd,  Sir.  Rep.  1004. 
Gibbs,  Ch.  J.,  7  Taunt.  Rep.  39.  Abbott,  Ch.  J.,  2  StarkU's  Rep.  463. 
Doe  V,  Pearsey,  7  Bamw.  Sf  Cress.  304.  Goodtide  v.  Alker,  1  jBhit.  Bep. 
133.  143.  Headlara  v.  Hedley,  1  HoWs  N.  P.  Rep.  463.  Cortelyou  v.  Van 
Bnindt,  2  Johns.  Rep.  357.  Jackson  v.  Hathaway,  15  iind.  447.  Makepeace 
V.  Worden,  1  N.  Hamp.  Rep.  16.  Peck  r.  Smith,  1  Conn.  Rtp.  103.  Perley 
r.  Chandler,  6  Mass.  Rep.  454.  Robbing  v.  Bormap,  I  Pick.  Rep.  122. 
Adams  v.  Emerson,  6  Pick.  Rep.  57.  Writter  v.  Harvey,  1  M^Cord,  67. 
Boiling  c.  Mayor  of  P.,  3  Randolph,  563.  Chambers  v.  Furry,  1  Yeates' 
Rep.  167.  Pomeroy  r.  Mills,  3  Vermont  Rep.  279.  Gidney  ».  Earll, 
12  WendcWs  Rep.  98.  The  statute  of  New-York,  (N.  Y.  Revised  Statuks, 
vol.  i.  525.,)  allowing  the  owners  of  lands  adjoining  highways  to  plant  trees 
on  the  sides  of  the  road,  and  to  bring  actions  of  trespass  for  injuring  them, 
assumes  and  affirms  the  principle  of  the  common  law  in  relation  to  such 
rights.  It  specially  declares  that  all  trees  standing  or  lying  on  any  land 
over  which  a  highway  is  laid  out  are  for  tlie  use  of  the  owner  of  tiie  laad, 
except  such  as  may  be  requisite  to  make  or  repair  the  highway  or  bridges 
on  the  land.  Though  a  turnpike  corporation  has  only  an  easement  in  the 
land  over  which  the  turnpike  road  is  located,  a  grant  of  the  use  of  the  land 
necessary  for  the  enjoyment  of  the  iranchise,  as  by  erecting  toll-houses, 
and  digging  wells  and  cellars  for  their  accommodation,  is  necessarily 
implied.  Tucker  v.  Tower,  9  Pick.  Rep.  109.  By  the  law  of  Louisiana, 
which  follows  in  this  respect  the  civil  and  not  the  common  law,  the  soil  of 
public  highways  is  in  the  public.  Renthorp  v.  Bourg,  4  Martin's  Rep  97- 
Dig.  43.  8.  2.  21.  In  the  city  of  New- York,  the  rule  is,  that  if  a  lot  be  sold 
bounded  on  a  street  as  designated  on  a  map  of  the  city,  or  of  the  owner's  land, 
the  purchaser  takes  the  lot  with  the  indefeasible  privilege  of  a  right  of  way 
in  the  street  as  an  easement.  The  fee  of  the  street  remains  in  the  vendor, 
but  subject  to  the  easement,  and  the  value  of  his  fea  is  but  nominal.  Tbia 
right  of  way  is  founded  on  an  implied  covenant  in  the  grant  The  street 
is  considered  by  means  of  the  sale  and  map  as  dedicated  to  the  public  by  the 
vendor,  when  the  municipal  authorities  shall  think  proper  to  open  the  street 
In  the  matter  of  Lewis-street,  2  WcndelTs  Rep.  472.,  Livingston  v.  Mayor  of 
N.  Y.,  8  ibid.  85.,  Wyman  v.  Mayor  of  N.  Y.,  11  ibid.  486.,  tlie  cases  of 
City  of  Cincinnati  v.  Lessee  of  White,  6  Peters'  U.  S.  Rep.  431.,  and  of  the 
Trustees  of  Watertown  v.  Cowen,  4  Paige's  Ch.  Rep.  510.,  lay  down  the 
same  rule,  that  if  the  owner  of  lands  in  a  city  or  village  lays  the  same  out 
in  lota  and  streets,  and  acts  apart  ground  for  a  public  square  or  common, 
it  is  a  dedication  of  the  streets  or  square  to  the  public,  of  which  the  grantees 
cannot  be  deprived. 
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of  aa  intention  in  a  grantor  to  withhold  his  interest  in  a 
road  to  the  middle  of  it,  after  parting  with  all  his  right 
and  tide  to  the  adjoining  land,  is  never  to  be  presumed. 
It  would  be  contrary  to  universal  practice ;  and  it  was 
said,  in  Peck  v*  Smithy^  that  there  was  no  instance  where 
the  fee  of  a  highway,  as  distinct  from  the  adjoining  land, 
was  ever  retained  by  the  vendor-  It  would  require  an 
express  declaration,  or  something  equivalent  thereto, 
to  sustain  such  an  inference ;  and  it  may  be  con- 
sidered as  the  •general  nile,  that  a  grant  of  land  •434 
bounded  upon  a  highway  or  river,  carries  the  fee 
in  the  highway  or  river  to  the  centre  of  it,  provided  the 
grantor  at  the  time  owned  to  the  centre,  aiid  there  be 
no  words  or  specific  description  to  show  a  contrary 
intent.**  But  it  is  competent  for  the  owner  of  a  farm  or 
lot,  having  one  or  more  of  its  sides  on  a  public  highway, 
to  bound  it  by  express  terms  on  the  side  or  edge  of  the 
highway,  so  as  to  rebut  the  presumption  of  law,  and 
thereby  reserve  to  himself  his  latent  fee  in  the  highway*. 
It  is  equally  competent  for  the  riparian  proprietor  to  sell 
his  upland  to  the  top  or  edge  of  the  bank  of  a  river,  and 
to  reserv^e  the  stream,  or  flats  below  high-water  mark, 
if  he  does  it  by  clear  and  specific  boundaries.*'  The 
purchaser,  in  such  a  case,  takes  the  bank  of  the  river 
as  it  is,  or  may  thereafter  be,  by  alluvion  or  decrease  of 
the  flow  of  the  river.  He  takes  it  subject  to  the  common 
incidents  which  may  diminish  or  increase  the  extent  of 


•  1  Conn,  Rep.  103. 

*»  1  /W.  Ahr,  392.  B.  pi.  5.  Stevens  v.  Whistler,  11  East's  Rep.  51. 
Headlam  c.  Hedley,  1  HoWs  N.  P.  Cases,  463.  Wright  v.  Howard, 
1  Simons  If  Stewart,  190.  Brown  v.  Kennedy,  5  Harr.  Sf  Johns,  195. 
Cortelyou  v.  Van  Brundt,  2  Johns.  Rep.  357.  Jackson  v.  Hathaway, 
15  ilnd.  447.  Canal  Commissioners  v.  The  People,  5  WenddVs  Rep.  423. 
Lunt  V.  Holland,  14  Mass.  Rep.  149.  Hatch  v.  Dwight,  17  ibid.  289. 
Claremont  v.  Carlton,  2  N.  H.  Rep.  3fi9.  Morrison  r.  Keen,  3  Greenleaf, 
474.—Contra,  Tyler  r.  Hammond,  11  Pick.  Rep.  193. 

<  Storer  v.  Freeman,  6  Mass.  Rep.  435.  17  iHd.  229.  Jackson  v.  Hatha- 
way, 15  Johns.  Rep.  447. 
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his  boundaries.*    He  may  also  convey  the  bed  of  a 
stream  separate  from  the  land  which  bounds  it.*^ 

3.   Of  Servitudes. 

The  civil  law  treated  very  extensively  of  these  incor- 
poreal rights  annexed  to  land  ;  and  what  in  the  common 
law  are  termed  easements^  went  under  the  general  denomi- 
nation of  servitudes^  because  they  were  charges  on  one 
estate  for  the  benefit  of  another.  Toullier  defines  servi- 
tudes to  be  real  rights,  y?^ra  in  re,  existing  in  the  property 
of  another.  Like  incorporeal  hereditaments,  they  have 
been  held  not  to  pass  without  a  grant.^  By  virtue  of 
such  a  right,  the  proprietor  of  the  estate  charged  is  bound 
to  permit,  or  not  to  do,  certain  acts  in  relation  to  his  estate, 
for  the  utility  or  accommodation  of  a  third  pdrson,  or  of 
the  possessor  of  an  adjoining  estate.  The  term  is  a  meta- 
phorical expression,  borrowed  from  personal  servitude, 
but  the  charge  is  entirely  attached  to  real  estates,  and 
mot  to  the  person.  Scrvitutum  ea  natura  est,  ut  aliquid 
patiatur  aut  non  facial.  Scrvitutem  non  hominem  debere 
sed  rem*^ 


•  Adams  v.  Frothingham,  3  Mass.  Rep.  352.     Scratton  r.  Brown,  ABitrnw. 
8f  Cress.  485.     Dunlap  v.  Stetson,  4  MasorCs  Rep.  349. 

•»  Den  U.Wright,  3  Peters'  Cir.  Rep.  64. 

*  Orleans  Navigation  Company  v.  New-Orleans,  2  Martin^  214. 

^  Dig.  8.  1. 15.  Ibid.  8.  5,  6.  2.  TouUier's  Droit  Civil  Franc,  torn.  iii. 
n.  376.  Institutes  of  the  Citil  Law  of  Spain,  by  Doctors  Asso  and  Manud, 
translated  by  L.  F.  C.  Johnston,  1825.  This  digest  of  the  civil  jurisprudence 
of  Spain  collects  summarily,  and  states  witJi  great  precision,  the  Spanish 
law  concerning  servitudes,  both  in  town  and  country;  (lib.  2.  tit.  6.)  and  it 
appears  to  be  a  very  close  adoption  of  the  distinctions  of  the  cinl  law  on 
the  subject  of  rural  apd  city  services.  The  Code  Napt^eon,  b.  2.  tit.  4.,  has 
also  condensed,  and  the  CivU  Code  of  Louisiana  has  borrowed  from  it,  the 
principles  of  the  civil  law  on  tlie  subjert  of  servitudes.  Before  the  pro- 
mulgation of  the  code,  there  were  many  French  treatises  on  servitudes,  and 
in  the  Repertoire  de  Jurisprudence,  par  Merlin,  and  in  his  Questions  de  Droit, 
tit.  Servitude,  a  crowd  of  Italian,  German,  and  French  treatises  on  servitudes 
are  cited,  and  among  them  the  Traiti  des  Servitudes,  by  Lalaure,  which, 
Toullier  says,  has  been  of  great  use  to  all  succeeding  writers.  The  subject 
is  treated  at  large  by  Merlin,  and  he  has  enriched  it  with  forensic  discus- 
sions. ^  The  treatise  by  Desgodcts  was  a  simple  commentary  upon  the  law 
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The  regulations  in  the  civil  law  on  the  subject 
of  urban  and  rural  servitudes  were  just  and  equit- 
able, and  the  provisions  made  to  define  and  protect 
those  rights,  were  far  more  minute  and  precise 
than  those  which  are  to  be  found  *on  the  same  *436 
subjects  in  the  books  of  the  common  law ;  and  it 
is  difficult  to  solve  many  questions  arising  on  those  rights, 
without  having  recourse  to  the  solid  and  luminous  prin- 
ciples of  the  civil  law,  which  are  of  permanent  and  uni- 
versal application.* 

In  cities,  where  the  population  is  dense,  and  the 
buildings  compact,  a  great  variety  of  urban  services  grow 
out  of  the  relation'  of  vicinage.  There  is  the  right  of 
support^  which  arises  from  contract,  or  prescription 
which  implies. a  grant.  This  right  is  where  the  owner 
of  a  house  stipulates  to  allow  his  neighbour  to  rest  his 
timbers  on  the  walls  of  his  house.     There  is  also  the 


of  buildings  under  the  custom  of  Paris ;  but  since  the  era  of  the  code, 
M.  Le  Page  has  published  two  octavo  volumes,  entitled  Lois  des  Batimes, 
ou  le  Nouveau  Desgodets^  in  which  tlie  law  of  vicinage,  in  relation  to  city 
servitudes,  is  examined  with  great  minuteness  of  detail.  The  Traiti  du 
Votsmagty  in  two  volumes  octavo,  by  M.  Foumelf  a  French  lawyer  of  the 
old  rigimey  discusses  at  large  the  dificrent  subjects  embraced  by  tlio  law  of 
vicinage,  in  an  alphabetical  or  dictionary  form ;  and  he  is  a  learned  and 
voluminous  writer,  who  has  published  several  interesting  tracts  on  various 
branches  of  the  law,  and  who  speaks*  with  freedom  and  contempt  of  tJio 
great  mass  of  laws  and  ordinances  promulgated  by  the  revolutionists  in 
France  prior  to  1800,  when  the  /irst  edition  of  his  vs'ork  on  the  law  of 
vicinage  appeared.  In  those  legislative  assemblies,  he  says,  there  were 
peu  de  jurisconsuUes,  bcaucoup  d^hommes  de  loi.  Since  the  new  code,  the 
Traiti  des  SertitudeSy  suivant  les  Principes  du  Codcj  par  M.  PardessuSy  is 
much  regarded,  and  this  eminent  professor  is  always  cited  by  Toullier 
with  respect,  though  he  combats  with  freedom  many  of  his  opinions. 
Toullier  himself  (tom.  iii.  326  to  554.)  has  discussed  the  whole  of  tliis 
subject  of  servitudes  upon  tlie  principles  of  the  code,  with  his  usual  order, 
accuracy,  and  learning. 

•  M.  Fournel,  when  speaking  of  the  Roman  law  in  relation  to  tliis  sub- 
ject, says,  that  Qiidque  chose  que  vous  demandez  aux  his  RomaineSy  dies  reus 
enfoumissent  la  riponse  ;  and  we  may  say  of  that  law,  as  the  younger  Pliny 
said  of  Titus  Aristo,  who  was  an  accomplished  lawyer,  and  his  particular 
friend ;  JNlhil  est  qiu>d  disure  vdiSf  quod  ilU  docere  non  possit. 
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servitude  of  drip,  by  which  one  man  engages  to  permit  the 
waters  flowing  from  the  roof  of  his  neighbour's  house  to 
fall  on  his  estate.  So  there  is  the  right  ofdrain,  or  to  con- 
vey water  in  pipes  through,  or  over  the  estate  of  another. 
The  right  of  way  may  also  be  attached  to  a  house,  entry, 
gate,  well,  or  city  lot,  as  well  as  to  a  country  farm. 
These  servitudes  or  easements  must  be  created  by  the 
owner,  and  one  tenant  in  common  cannot  establish  them 
upon  the  common  property  without'  the  consent  of  his 
co-tenant.*  The  exercise  of  these  urban  and  rural  ser- 
vitudes may  be  limited  to  certain  times.  The  right  of 
drawing  water,  for  instance,  from  a  neighbour's  well,  may 
be  confined  to  certain  hours,  or  a  right  of  passage  may 
be  confined  to  a  part  of  the  day. 

4.  Of  Party-walls. 

If  there  be  a  party-wall  between  two  houses, 
•437  and  the  owner  of  one  of  *the  houses  pulls  it  down, 
in  order  to  build  a  new  one,  and  with  it  he  takes 
down  the  party-wall  belonging  equally  to  him  and  his 
neighbour,  and  erects  a  new  house  and  new  wall,  he 
is  bound,  on  his  part,  to  pull  down*the  wall  and  reinstate 
It  in  a  reasonable  time,  and  with  the  least  inconvenience ; 
•and  if  the  necessity  of  the  reparation  of  the  old  wall  be 
established,  the  neighbour  is  bound  to  contribute  ratably  to 
the  expense  of  the  new  wall.  But  he  is  not  bound  to  contri- 
bute to  building  the  new  wall  higher  than  the  old  one,  nor 


•  Dig.  8.  1. 2.  JM.  8.  2»  19.  Pothkr,  Coutume  (T  OrleanSy  Int,  to  tit.  13, 
drw  Servitudes,  art.  2.  n.  6.  See,  also,  his  Traitidu  Quasi-Contrat  d«  Conh 
munaut6y  passim.  Institutes  of  the  Laws  of  Holland^  by  Van  Der  Linden,  b. 
1.  ch.  11.  sec.  2.  Institutes  of  the  Civil  Law  of  Spain,  by  Doctors  Asso  and 
Manuel,  book  2.  tit.  6.  CivU  Code  of  Louisiana,  art.' 734—738.  The  prin- 
ciple is  that  servitudes,  chargeable  upon  the  estate  in  common,  such  ajj  the 
right  to  enter,  and  search,  and  dig  for  coal,  and  carry  it  away,  would  go  to 
alter,  injure,  waste,  and  destroy  the  estate  ;^  and  any  attempt  to  do  it  with- 
out common  consent,  or  under  some  equitable  modification  to  be  prescnbed 
on  partition  or  otherwise,  would  subject  the  party  to  the  action  of  trespass  of 
waste,  or  to  restraint  by  injunction  at  the  instance  of  the  dissenting  co-tenant* 
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with  more  cosdy  materials.  All  such  extra  expense  must 
be  borne  exclusively  by  him  who  pulls  down  and  rebuilds.* 
If  th6  owner  of  house  in  a  compact  town  finds  it  ne- 
cessary to  pull  it  down,  and  remove  the  foundations  of 
his  building,  and  he  gives  due  notice  of  his  intention  to 
the  owner  of  the  adjoining  house,  he  is  not  answerable 
for  the  injury  which  the  owner  of  that  house  may  sustain 
by  the  operation,  provided  he  remove  his  own  with  rea- 
sonable and  ordinary  care.^  Where  there  had  been  no 
pajty-wall,  but  the  walls  of  the  house  pulled  down 
stood  wholly  on  its  lot,  yet  if  the  beams  of  the  other 
house  rested  upon  the  wall  pulled  down,  and  had  done 
so  for  a  period  sufficient  to  establish  an  easement  by 
prescription,  the  owner  of  the  adjoining  house  would  be 
entitled  to  have  his  beams  inserted  for  a  resting  place  in 
the  new  wall.  Such  an  easement  is  continual,  without 
requiring  the  constant  and  immediate  act  of  man  ;  and 
it  is  an  apparent  one,  shown  by  an  exterior  work  ;  and, 
consequently,  it  has  the  qualities  sufficient  by  the  com- 
mon law,  and  also  deemed  in.the  French  law  sufficient, 
to  estabhsh  an  easement  by  prescription.*^    It  has  been 


»  Campbell  v,  Mesier,  4  Johns.  Ch.  Rep.  334.  PothUff  Du  QuasirCofUrat 
de  Comrnmuiute,  No.  187—192. 220,  221. 

•»  Peyton  v.  St.  Thomas'  Hospital,  9  Bamw.  8f  Cress.  725.  Masey  v.' 
Goyneri  4  Carr.  Sf  Payne,  161.  Walters  v.  Pfeil,  1  Moody  Sf  Malkin,  362. 
Wyatt  V.  Harrison,  3  Bamw.  Sf  Adolpk.  871.  But  in  this  last  case  it  is  sug- 
gested, that  if  the  house  which  is  injured  by  the  digging  had  been  ancientf 
the  rule  might  be  otherwise,  as  tliat  circumstance  might  imply  the  consent 
of  the  adjoining  proprietor  to  its  erection.  Buildings  which  are  ancient, 
or  erected  upon  ancient  foundations,  or  protected  by  prescription,  cannot 
lawfully  be  disturbed  by  deep  excavations  or  other  improvements  on  adjoin- 
ing lots.  But  otherwise  a  person  may  make  reasonable  improvements  and 
excavations  on  his  own  ground,  though  they  should  injure  or  endanger  an 
edifice  on  the  adjoining  land  by  digging  near  and  deeper  than  its  founda- 
tions, provided  he  exercise  ordinary  care  and  skill,  and  the  injured  party 
does  not  possess  any  special  privileges,  protecting  him  from  the  conse- 
quences of  such  improvements,  either  by  prescription  or  grant.  Lasala  v. 
Holbrook,  4  Paige,  169.  Whether  due  care  has  been  used  in  the  case  is  a 
question  of  fact  for  a  jury.     Dodd  v.  Holme,  8  Neville  Sf  Manning,  739. 

«  Code  Napoleon,  No.  690. 
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1  •  •• 

held,  in  England,  that  the  owners  of  a  party-wall,  built 
at  joint  expense,  and  standing  partly  on  the  land  of  each, 

are  not  tenants  in  common,  but  each  party  con- 
•438     tinues  owner  *of  his  land,  and  has  a  right  to  the 

use  of  the  wall,  and  a  remedy  for  a  disturbance  of 
that  right.  But  the  common  use  of  a  wall  separating 
adjoining  lots  belonging  to  different  owners,  is  prima  facie 
evidence  that  the  wall,  and  the  land  on  which  it  stands, 
belong  equally  to  the  different  owners,  in  equal  undivided 
moieties,  as  tenants  in  common.* 


»  Matts  V.  Hawkins,  5  Taunt.  Rep.  20.  Cubitt  v.  Porter,  8  Bamvo.  Sf  Cress, 
257.  The  building  act  of  14  Geo.  III.  ch.  78.,  has  given  to  each  party  certain 
easements  in  the  wall  on  tlic  land  of  the  otlier,  and  has  made  special  and 
ample  provision  on  the  subject  of  houses  and  partition  walls  in  the  city  of 
London.  Some  statute  regulations  of  that  kind  seem  to  be  required  in 
large  cities,  though  in  France  tlie  customs  of  Paris  and  Orleans  have  sup- 
plied the  place  of  more  minute  statute  provisions. 

In  the  city  of  New-York,  the  foundation  of  every  building^  must  be  not 
less  than  six  feet  below  tlie  street  or  side-walk  directly  in  front  of  it  J 
and  if  not,  the  owner  will  not  be  entitled  to  recover  damages,  by  the  erect- 
ing with  ordinary  care , of  any  adjoining  building.  Latcs  of  New-Yarkj 
April  10th,  1818,  ch.  lOG.  In  respect  to  trees  growing  on  or  near  the  divi^ 
sion  line  between  two  lots  of  land,  it  was  held,  that  if  tlie  tree  grows  on 
the  lot  of  A.  with  nearly  an  equal  part  of  its  roots  spreading  into  the  ground 
of  B. ;  the  tree,  nevertheless,  belongs  to  A.  in  whose  soil  tlie  body  of  it  is. 
Masters  v.  PoUie,  2  Rol.  Rep.  141.  But  in  Holder  v.  Coatcs,  1  Motfdy  * 
Malkin,  112.,  the  right  was  considered  as  turning  upon  the  fact,  in  who9« 
land  was  the  tree  first  planted.  The  civil  law  made  such  a  tree  common 
property.  Inst.  2.  1. 31.  Dig.  41.  1.  7.  13.  See,  on  this  subject,  Code  CkU, 
art  670,  671,  672,  673. 

In  New- York,  by  the  statutes  of  March  19th,  1813,  ch.  35.  sec.  20.,  (and 
which  is  still  in  force,)  the  Common  Council  of  the  city  of  New- York  was 
authorized  to  make  rules  and  regulations  for  making,  amending,  and 
maintaining  as  well  partition  fences  as  otlicrs,  in  the  city.  Under  thia 
power,  the  corporation  have,  by  ordinance,  (1833,)  regulated  partition 
fences  and  tc€dls.  It  requires  partition  walls  to  be  made  and  maintained 
by  the  owners  of  the  land  on  each  side,  and  if  the  same  can  be  equally 
divided,  each  party  shall  make  and  keep  in  repair  one  half  part.  Disputes 
concerning  the  division  of  the  wall,  and  the  parts  to  be  made  or  repaired  by 
each  owner  respectively,  or  as  to  its  sufficiency  to  be  settled  by  the  alder- 
man and  assistant  of  the  ward.  If  the  wall  cannot  be  conveniently  divided, 
it  is  to  be  made  and  kept  in  repair  at  joint  and  equal  expense.  A  siu-plus 
wall,  higher  or  lower  than  the  regulation,  to  be  at  the  individual  expense  of 
the  owner ;  and  on  a  neglect  of  contribution  by  one  party,  tlie  other  may 


N 
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6.  Of  Division  Fences, 

In  connexion  with  this  subject  of  party-walls,  may 
be  mentioned  the  law  concerning  division  fences  be- 
tween the  owners  of  adjoining  lands.     These  interests 
are  generally  the  object  of  local  statute  regulations.  The 
doctrine  is,  that  at  common  law  the  tenant  of  a  close 
was  not  bound  to  fence  against  an  adjoining  close,  unless 
by  force  of  prescription;  and  if  bound  by  prescription  to 
fence  his  close,  he  was  not  bound  to  fence  against  any 
cattle  but  such  as  were  rightfully  in  the  adjoining  close. 
If  not  bound  at  common  law  to  fence  his  land,  he  was 
nevertheless  bound,  at  his  peril,  to  keep  his  cattle  on  his 
own  grounds,  and  prevent  them  from  escaping.     The 
legal  obligation  of  the  tenants  of  adjoining  lands  to  make 
and  maintain  partition  fences,  where   no  prescription 
exists,  and  no  agreement  has  been  made,  rests  entirely 
on  positive  provisions  by  statute ;   and  trespass  will  lie 
against  the  owner  of  cattle  entering  on  the  grounds  of 
another,  though  there  be  no  fence  to  obstruct  them,  unless 
he  can  protect  himself  by  statute,  or  prescription,  or 
agreement.*      The  public  have  no  rights,   even  in  a 
public  highway,  but  a  right  of  way  or  passage  ;  and  if 
cattle  be  placed  in  the  highway  for  the  purpose  of  gra- 
zing, and  escape  into  an  adjoining  close,  the  owner  of  the 
cattle,  unless  he  owns  the  soil  of  that  part  of  the 
highway  on  ♦which  he  placed  his  cattle,  cannot     •439 
avail  himself  of  the  insufficiency  of  the  fences, 
in  excuse  of  the  trespass.^ 


make  the  whole  wall,  and  recover  from  the  other  party  his  proportion  of 
the  expense.     This  same  regulation  applies  to  partition  fences/ 

•  The  statute  law  of  Alabama,  regulating  partition  fences,  {Laves  of  Ala-- 
havMy  362.,)  gives  an  action  for  damages  against  the  owner  of  cattle  break- 
ing into  any  grounds  "  enclosed  with  a  strong  and  sound  fence."  This 
would  imply  that,  in  that  state,  no  suit  lies,  if  there  be  no  protecting 
fence. 

b  Rust  V.  Low,  6  Mass.  Rep.  90.     Little  v.  Lathrop,  5  GreenUqf,  356. 

Vol.  m.  60 
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6.  Of  running  Waters. 

Important  questions  have  arisen  in  respect  to  the  use 
of  running  waters,  between  different  proprietors  of 
portions  of  the  same  stream ;  and  such  questions  are 
daily  growing  in  interest,  as  the  value  of  water  power  is 
more  and  mpre  felt  in  manufacturing  establishments. 

Every  proprietor  of  lands  on  the  banks  of  a  river,  has 
naturally  an  etjual  right  to  the  use  of  the  water  which 
flows  in  the  stream  adjacent  to  his  lands,  as  it  was  wont 
to  run,  (ciwro'c  solchat,)  without  diminution  or  alteration. 
No  proprietor  has  a  right  to  use  the  water,  to  the  prejudice 
of  other  proprietors,  above  or  below  him,  unless  he  has  a 
prior  right  to  divert  it,  or  a  title  to  some  exclusive  enjoy- 
ment. He  has  no  property  in  the  water  itself,  but  a 
simple  usufruct  v/hile  it  passes  along.  Aqua  currit  ei 
debet  cunxrc,  is  the  language  of  the  law.  Though  he  may 
use  the  water  while  it  runs  over  his  land,  he  cannot 
unreasonably  detain  it,  or  give  it  another  direction,  and 
he  must  return  it  to  its  ordinarj'-  channel  when  it  leaves 
his  estate.  Without  the  consent  of  the  adjoining  pro- 
prietors, he  cannot  divert  or  diminish  the  quantity  of 
water  which  would  othenvise  de§icend  to  the  proprietors 
below,  nor  throw  the  water  back  upon  the  proprietors 
above,  without  a  grant  or  an  uninterrupted  enjoyment  of 


Stackpole  v.  Healy,  16  Mass,  Eep.  33.  Avery  r.  Maxwell,  4  A'.  H-  ^'?- 
36.  Wells  V.  Howell,  19  Johnson,  385.  Ilolladay  c.  Marsh,  3  W'cmM  142. 
The  N.  Y.  Rerised  Statutes,  vol.  i.  353—355.,  and  the  Revised  Statutes  of 
Ohio,  1831.,  have  prescribed  rules  for  making  and  maintaining  sufficient 
divifiion  fences  between  the  owners  of  adjoining  lands  ;  but  there  is  an  ei- 
press  exception  in  favour  of  owners  choosing  to  let  their  lands  lie  open,  and 
in  that  case  I  apprehend  that,  as  a  general  rule,  the  respective  owners 
would  be  remitted  to  their  common  law  rights  and  duties.  The  principl* 
of  equitable  contribution  towards  tlie  erection  and  maintenance  of  division 
fences  between  the  owners  of  adjoining  lands  exists  independent  of  statute 
provisions.  In  the  matter  of  R.  &  S.  Rail  Road  Company,  4  Paige,  553.  It 
is  to  be  found  in  the  institutions  of  those  nations  which  are  founded  upon 
the  civil  law.  Code  Napoleon,  art.  653.  655,  656.  Civil  Code  ofLodsuiWh 
art.  683—686.  Institutes  of  the  Lavs  of  Holland,  by  J.  ran  Der  Linden,  b.  1. 
ch.  11.  sec.  3. 
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twenty  years,  which  is  evidence  of  it.*  This  is 
the  clear  and  settled  general  doctrine  on  *the  ♦440 
subject,  and  all  the  difficulty  that  arises  consists  in 
the  applicc'ition.  The  owner  must  so  use  and  apply  the 
water,  as  to  work  no  material  injury  or  annoyance  to  his 
neighbour  below  him,  who  has  an  equal  right  to  the 
subsequent  use  of  the  same  water.  Streams  of  water 
are  intended  for  the  use  and  comfort  of  man;  audit 
would  be  unreasonable,  and  contrary  to  the  universal 
sense  of  mankind,  to  debar  eveiy  riparian  proprietor  from 
the  application  of  tlie  water  to  domestic,  agricultural,  and 
manufacturing  purposes,  provided  the  use  of  it  be  made 
under  the  limitations  which  have  been  mentioned ;  and 
there  will,  no  doubt,  inevitably  be,  in  the  exercise  of  a 
perfect  right  to  the  use  of  the  water,  some  evaporation 


*  Dig.  39.  3,  4.  10.  Pothicr,  Traitc  du  Contrat  de  SocUU,  second  app. 
No.  236,  237.  roullicr,  torn.  iii.  88.  n.  133.  Brown  v.  Best,  1  IVils.  Rep. 
174.  Bealcy  v.  Shaw,  6  EasVs  Rep.  20H.  Wright  v.  Howard,  1  iSimon  Sf 
Steteart,  190.  Mason  v.  Hill,  3  Barnw.  ^  Adolph.  304.  5  Ibid.  1.  S.  C. 
Gardner c.  Village  of  Ncwhurgh,  2  Johns.  Ch.  Rep.  162.  Belknap  r.  Bel- 
knap, ibid.  463.  ^Merriit  r.  Parker,  I  Corn's  N.  J.  Rep.  430.  Tyler  v.  Wil- 
kinson, 4  Masoiij  397.  Coalter  r.  Hunter,  4  Randolph,  58.  Hammond  v. 
Fuller,  1  Paige,  197.  Hutcliinson  r.  Coleman,  5  IJidsted,  74.  King  v. 
Tiffany,  9  Cmin.  Rep.  162.  Blanchard  v.  Baker,  8  Graenlcaf.  253.  In  the 
case  of  Barron  &  Craig  t.  Cor[)oration  of  Baltimore,  {American  Jurist,  No. 
4.  p.  203.,)  the  Corporation,  in  the  cxerci.sc  of  tlieir  municipal  powers, 
diverted  certain  streams,  from  their  natural  channels  to  a  point  near  the 
plaintiff's  wharf  on  navijrahle  water  within  the  harhour  and  city  of  Balti- 
more, to  which  point  a  large  deposit  of  sand  and  earth  was  carried  down 
by  the  streams,  and  injured  the  value  of  the  wharf.  It  was  held,  that  a 
private  action  lay  for  the  damage  arising  from  this  corporate  act. 

The  right  respecting  runnings  tream.s,  between  adjoining  proprietors  of 
lands,  are  regulated  by  very  precise  rules.  Thus,  in  M'Calmont  v.  Whi- 
taker,  3  Rawle,  84.,  the  water  power  belonging  to  a  riparian  owner,  was 
considered  as  consisting  o^the  differcncr  of  Iced  hthceen  the  surface  where  the 
stream  in  Us  natural  state  first  touches  his  land,  and  the  surface  tchcre  it  leaves  it. 
The  stream  under  that  limitation  of  right  niiglit  be  occtiiJied  in  whole,  or  in 
part,  or  not  at  all,  without  endangering  the  right  or  restricting  the  mode  of 
its  enjoyment,  unless  there  has?  been  an  nolual,  prior,  adverse  occupancy 
protected  by  the  statute  of  limitations.  The  riparian  owner  by  digging  on 
his  own  land  <*annot  lei'^aily  lower  the  surOire  of  the  water  standing  in  a 
pool  on  the  land  above  him,  nor  can  he  enter  and  lower  the  surface  of  the 
water  as  it  leaves  his  land  by  deepning  the  channel  in  the  land  below  him. 
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and  decrease  of  it,  and  some  variations  in  the  weight 
and  velocity  of  the  current.  But  Jc  minimis  Jion  curat 
lex,  and  a  right  of  action  by  the  proprietor  below  would 
not  necessarily  flow  from  such  consequences,  but  would 
depend  upon  the  nature  and  extent  of  the  complaint  or 
injury,  and  the  manner  of  using  the  water.  All  that  the 
law  requires  of  the  party,  by  or  over  whose  land  a  stream 
passes,  is,  that  he  should  use  the  water  in  a  reasonable 
manner,  and  so  as  not  to  destroy,  or  render  useless,  or 
materially  diminish,  or  affect  the  application  of  the  water 
by  the  proprietors  below  on  the  stream.  He  must  not 
shut  the  gates  of  his  dams  and  detain  the  water  unrea- 
sonably, or  let  it  off  in  unusual  quantities,  to  the 
♦441  annoyance  *of  his  neighbour.*  Pothier  lays  down 
the  rule  very  strictly,  that  the  owner  of  the  upper 
stream  must  not  raise  the  water  by  dams,  so  as  to  make 
it  fall  with  more  abundance  and  rapidity  than  it  would 


*  Bejssel  r.  Stroll,  4  Dallas^  Rep.  211.  Palmer  r.  Mulligan,  3  Cdines^  fiep. 
307.  Colburn  v.  Richards,  13  Mass.  Rep.  420.  Cook  r.  Hull,  3  Pick.  Rep. 
269.  RunneLs  v.  Bullen,  2  N.  U.  Rep.  532.  Tyler  v.  Wilkinsou,  4  Mason, 
397.  Merrill  v.  Brinckerhoff,  17  Johns.  Rep.  306.  Van  Bergen  v.  Van  Ber- 
gen, 3  Johns.  Ch.  Rep.  282.  Williams  v.  Morland,  2  Bamw.  8^  Cress.  910. 
Thompson  r.  Crocker,  9  Pick.  59.  Johns  v.  Stevens,  3  Vermont  Rep.20&. 
In  Howell  v.  M'Coy,  3  Rawle,  256.,  the  rule  sic  utcre  tuo  uL  alienum  lum 
Icedas,  in  its  application  to  the  doctrine  in  the  text,  was  laid  down  with  pre- 
cision and  accuracy.  It  was  held,  that  a  person  had  a  right  to  so  much  of 
the  water  of  a  stream  running  across  his  land  as  was  needful  and  proper 
for  supplying  his  tan  yard  and  bark  mill,  and  that  he  was  bound  to  return 
the  water  so  diverted,  and  not  necessarily  u.sed  and  consumed  in  his  busi- 
ness, without  unnecessary  diminution  and  waste,  into  the  natural  channel 
below,  and  that  he  was  bound  to  return  it  without  polluting  or  poisoning  it 
by  admixture  with  unwholesome  substances,  to  the  injury  of  the  owner 
below.  This  was  in  accordance  with  the  sound  doctrine  of  the  common 
law,  as  declared  in  Aldred's  case,  9  Co.  57.  b.,  prohibiting  acta  creating  a 
nuisance  to  one's  neighbour. 

So,  again,  in  Arnold  v.  Foot,  12  Wendell,  330.,  where  a  spring  of  water 
rises  in  the  land  of  A.  and  runs  a  stream  to  the  land  of  B.,  it  was  held,  that 
A.  has  no  right  to  divert  the  stream  from  its  natural  channel,  though  it  be 
not  more  than  sufficient  for  his  domestic  uses,  and  for  the  irrigation  of  his 
land.  He  may  use  it  for  domestic  uses,  and  for  his  cattle,  but  not  to  irri- 
gate his  land,  if  that  would  exhaust  the  running  stream.  Brown  v.  Best,  1 
IVUsoH,  174.  S.  P. 
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naturally  do,  and  injure  the  proprietor  below.*  But  this 
rale  must  not  be  construed  literally,  for  that  would  be  to 
deny  all  valuable  use  of  the  water  to  the  riparian 
proprietors-  It  must  be  subjected  to  the  qualifications 
which  have  been  mentioned,  otherwise  rivers  and  streams 
of  water  would  become  utterly  useless,  either  for 
manufacturing  or  agricultural  purposes.  The  just  and 
equitable  principle  is  given  in  the  Roman  law: — Sic 
enira  debeix  quern  mcliorem  a^rum  snum  faccre^  ne  vicini 
deieriorem  faciat.^ 

7.  Easements  acquired  and  lost  hj  Prescription, 
This  natural  right  to  the  use  of  waters,  as  an  incident 
or  particular  easement  to  the  land,  may  be  abridged,  or 
enlarged,  or  modified,  by  grant  or  prescription.  Though 
a  stream  be  diminished  in  quantity,  or  corrupted  in 
quality,  by  means  of  the  exercise  of  certain  trades,  yet 
if  the  occupation  of  the  party  so  taking  or  using  it  has 
existed  for  so  long  a  time  as  to  raise  the  presumption  of 
a  grant,  the  other  party  whose  land  is  below  must  take 
the  stream  subject  to  such  adverse  right ;  and  twenty 
years  exclusive  enjoyment  of  the  water  in  any  particular 
manner,  affords,  according  to  the  English  law,  and  the 
law  of  New- York,  Massachusetts,  and  several  other 
states,  presumption  of  such  a  grant.^  But  nothing 
short  •of  a  contract,  or  of  such  a  time  of  enjoyment  ^442 
of  water  diverted  from  the  natural  channel,  or 


*  Traiti  du  Cantrat  de  Sociite,  second  app.  No.  236. 

^  The  Code  Napoleotij  No.  640, 641.  643,  644.  establishes  the  same  just 
rules  in  the  use  of  running  waters. 

•  The  time  of  limitation  varies  in  particular  states.  Thus,  in  Connecti- 
cut and  Vermont,  the  term  of  prescription  is  fifteen  years,  and  in  South 
Carolina,  five  years.  (Manning  v.  Smitli,  6  Conn.  Hep.  289.  Martin  r.  Diga- 
low,  2  Aikens,  184.  Anderson  v.  Gilbert,  1  Bay's  Rep.  375.)  In  Louisiana 
the  time  of  prescription  varies  according  to  the  subject,  from  tliree  to  thirty 
years.  Civil  Code,  art.  3435 — 3476.  But  I  presume,  iliat  generally,  in  this 
country,  we  follow  the  English  time  of  prescription.  It  was  so  understood  by 
Ch.  J.  Parker,  in  Gayetty  v.  Bethune,  14  Mass.  Rep.  49.,  and  so,  Also,  in 
Gilman  v.  Tilton,  5  A^  H.  Rep.  231.  In  Louisiana,  the  right  of  drip  is 
acquired  by  prescription,  on  an  enjoyment  often  years  without  complaint. 
Vincent  v.  Michel,  7  Louis.  Rep,  52.  ' 


■ 

i 
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interrupted  by  dams,  or  other  obstructions,  or  materially 
changed  in  its  descent  or  character,  will  justify  the  owner 
as  against  any  land  owner  lower  down  the  stream,  to 
whom  such  alterations  are  injurious.  In  the  character 
of  riparian  proprietors,  persons  are  entitled  to  the  natural 
flow  of  the  stream  witliout  diminution  to  their  injury,  and 
to  them  may  be  applied  the  observation  of  Whitlock,  J., 
in  Shury  v.  Piggott,^  that  a  water  course  begins  ex  jure 
naturae  and  having  taken  a  course  naturally,  it  cannot  be 
diverted.  But,  on  the  other  hand,  the  owners  of  artificial 
works  may  accjuire  rights  by  actual  appropriation  as 
against  the  riparian  proprietor,  and  the  extent  of  the 
right  is  to  be  measured  by  the  extent  of  the  appropriation, 
and  the  use  of  the  water  for  a  period  requisite  to  establish 
a  conclusive  presumption  of  right.  In  such  a  case,  the 
natural  right  of  the  riparian  proprietor  becomes  subser- 
vient to  the  acquired  right  of  the  manufacturer.**  The 
general  and  established  doctrine  is,  that  an  exclusive 
enjoyment  of  water,  or  of  light,  or  of  any  other  easement 
in  any  particular  way,  for  twenty  years,  or  for  such  other 
period  less  than  twenty  years,  which  in  any  particular 
state  is  the  established  period  of  limitation,^  ai|^  enjoyed 
without  interruption,  becomes  an  adverse  enjoyment 
sufficient  to  raise  a  presumption  of  title  as  against  a  right 

in  any  other  person,  which  might  have  been,  but 
♦443     was  not  asserted.**     *The  right  is  confined  to  the 

extent,  and  the  mode  of  the  enjoyment  during  the 


»  3  BtUst.  Rep.  339. 

»»  Brown  r.  Best,  1  Hits.  Rep.  174.  Bcaley  v.  Shaw,  6  EasVs  Rep,  208. 
Tyler  v,  Wilkinson,  4  Mason,  397.     Hatch  v.  Dwight,  17  Mass.  Rep.  289. 

e  State  V.  W^ilkinson,  2  Vermont  Rep.  480.  C uthbert  r.  Lawton,  3  3f' Cord, 
194.  Less  than  the  jircscribed  trrm  of  limitation,  may,  under  circumstan- 
ces, raise  the  presumjition  ofthe  dedication  of  land  to  the  public  use.  State 
V.  Catlin,  3  Vermont  Rrp.  530. 

d  Shaw  V.  Crawford,  10  Johtis.  Rep.  236.  Bealey  v.  Shaw,  6  East,  214. 
Johns  V.  Stevens,  3  Vermont  Rep.  316.  But  the  making  and  enjoying 
window  lights  for  twenty  years,  will  not  include  the  owner  of  tlie  adjoining 
premises,  and  prevent  him  from  building  up  against  such  lights,  unless  there 
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twenty  years.  All  that  the  law  requires  is,  that  the 
mode  or  manner  of  using  the  water  should  not  be 
materially  varied,  to  the  prejudice  of  other  owners  ;  and 
the  proprietor  is  not  bound  to  use  the  water  in  the  same 
precise  manner,  or  to  apply  it  to  the  same  mill,  for  such 
a  construction  of  the  rule  would  stop  all  improvements 
in  machinery.*  He  is  only  not  to  vary  the  enjoyment  to 
the  prejudice  of  his  neighbour.  He  may,  by  his  erections 
and  dams,  increase  the  quantity  of  the  water  appropriated, 
or  increase  the  velocity  of  the  current  below,  provided 
no  material  injury  be  produced  to  the  land  or  works  of 
the  occupant  of  the  stream  below  him,  or  to  his  enjoy- 
ment of  them.  This  presumption  of  title  founded  on  that 
enjoyment,  is  equally  well  established  in  English** 
and  American  law.'^  To  render  *the  enjoyment  *444 
of  any  easement  for  twenty  years  a  presumption 


be  evidence  of  his  knowledge  of  the  fact  as  a  sufficient  foundation  for  pre- 
suming a  grant.  And  the  presumption  of  knowledge  of  the  windows  wiU 
not  be  made  tigainst  the  owner,  merely  from  the  fact  that  he  had  .1  tenant  in 
possession  during  the  time,  who  might  be  altogether  indifferent  and  care- 
less as  to  the  encroachment.     Daniel  v.  North,  11  East^  372. 

•  Palmer  v,  Kebblewliaite,  2  iHww.  250. 

•»  Lewis  V.  Price,  Esp.  Dig.  636.  Bradbury  v.  Grinsell,  2  Saund.  Rep. 
175.  a.  Brown  r.  Best,  1  IVUs.  Rep.  174.  Bealey  v.  Shaw,  6  EasVs  Rep. 
208.  Balston  v.  Bensted,  1 ,  Campb.  N.  P.  Rep.  463.  Saunders  v.  New- 
man, 1  Bamw.  Sf  Aid.  258.  Barker  v.  Richardson,  Aibid.  .578.'  Lewis  r. 
Cross,  2  Banttc.  8^  Cress.  686.  Williams  v.  Morland,  ibid.  910.  Livatt  r. 
Wilson,  3  Bin^.  Rep.  115.  Gray  v.  Bond,  2  Brod.  ^  Bing.  667.  Wright 
V.  Howard,  1  Simon  Sf  Steicart,  190.  Mason  t».  Hill,  3  Bamw,  Sf  Adolph.  304. 

'  Hazard  v.  Robinson,  3  Mason's  Rep.  272.  Sherwood  v.  Burr,  4  Day*s 
Rep,  244.  Ingraham  r.  Hutchinson,  2  Conn.  Rep.  584. '  Stiles  v.  Hooker, 
7  Couxn*s  Rep.  266.  Campbell  v.  Smith,  3  HalsUd's  Rep.  139.  Cooper  v. 
Smith,  9  Serg.  8f  Rawle,  26.  Strickler  v.  Todd,  10  ibid.  63.  Tyler  v,  Wil- 
kinson,  4  Mason,  397.  Belknap  v.  Trimble,  3  Paige,  577.  In  Massachu- 
setts, the  common  law  remedy  against  a  mill  owner,  for  overflowing 
another's  land,  is  taken  away,  and  a  special  and  more  limited  remedy  sub- 
stituted. The  Provincial  statute  of  1713,  allowed  the  dams  of  corn  and 
saw  mills  to  stand,  though  they  should  cause  the  land  of  others  to  be 
overflowed,  and  the  injured  party  was,  by  a  particular  process,  to  have  an 
annual  compensation  in  damages  assessed  by  a  jury.  Mills,  in  the  infancy 
of  the  country,  were  public  easements,  and  required  marked  encourage- 
ment.    But  this  statute  was  substantially,  and  Ch.  J.  Parker  thinks  incau- 
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"  juris  et  de  jnre,  or  conclusive  evidence  of  right,  it  must 
have  been  continued,  uninterrupted,  and  adverse,  that  is, 
under  a  claim  of  right,  with  the  acquiescence  and  know- 
ledge of  the  owner.*^     The  time  of  enjoyment  requisite 
for  the  prescription  is  deemed  to  be  uninterrupted  when 
it  is  continued  from  ancestor  to  heir,  and  from  seller  to 
buyer.   It  must  be  a  lawful  continuation  from  one 
•445     person  to  another,  and  any  *interruption  of  the 
enjoyment  by  an  adverse  claim  and  possession, 
destroys  the  prescription.** 

The  cases  usually  say,  that  this  right,  acquired  by 
twenty  years  undisturbed  and  uninterrupted  enjoyment 
'  of  an  easement,  is  founded  on  the  presumption  of  a  grant 
or  release,  and  if  so  it  is  not  an  absolute  title,  but  one 
that  is  Uable  to  be  rebutted  by  circumstances,  and  is  to 
stand  good  until  the  presumption  of  title  be  fully  arid 
fairly  destroyed.  This  was  the  doctrine  so  late  as  the 
cases  of  Campbell  v.  Wilson,^  and  of  Livett  v.  Wilsotij^ 


tiousiy,  renewed  in  1796,  when  the  necessity  of  such  encouragement  to 
mill  erections  had  ceased,  and  lands  had  generally  risen  in  value.  (Stowell 
r.  FJagg,  11  Mass.  Rep,  364.)    There  arc  similar  statute  provisions  in  the 
states  of  Maine,  Rhode-Island,  and  Virginia;  and  they  appear,  said  the  Ch. 
Justice,  to  be  material  and  unjustifiable  abridgements  of  tlie  common  law 
right  to  the  enjoyment  of  proj)erty .    In  Virginia,  the  statute  regulation  con- 
cerning the  use  of  running  streams,  and  tlie  erection  of  mill  dams,  provides, 
that  if  a  person  owning  land  on  botii  sides  of  a  stream  wishes  to  build  a 
dam,  he  may  apply  at  once,  without  notice  to  the  owners  of  the  land 
above  and  below,  for  ja  writ  ad  quad  damnum.    The  jury  sununoned  under 
that  writ  are  to  examine  the  lands  above  and  below  belonging  toothers,  and 
declare  the  damages  that  would  arise  to  the  several  proprietors,  who  are 
then  to  be  summoned,  and  the  court  determines  whetlier,  under  all  the 
circumstances,  leave  ought  to  be  given  to  build  tlie  dam.    If  given,  the 
party  applying  is  laid  under  certain  conditions  for  preventing  the  obstruc- 
tion of  the  passage  for  fish  and  ordinary  navigation,  and  convenient  cross- 
ing of  the  water  course,  as  should  neem  meet.     The  applicant,  upon  paying 
,  the  damages  assessed  to  the  parties  entitled,  may  proceed  to  erect  his 
mill  and  dam.    2  Rev.  CodCf  c.  235.     Crenshaw  v.  Slate  River  Co.,  6 
Randolph,  245. 

»  Bracton,  lib.  2.  c.  23.  sec.  1.     Sargent  v.  Ballard,  9  Pick,  251.    Bow- 
land  V.  Wolfe,  1  Baiiey's  S.  C.  Rep.  56. 

>>  Inst.  Justin,  lib.  2.  tit.  6.  sed.  7, 8,    Sargent  o.  Ballard,  ub,  snp, 

«  3  East's  Rep.  294. 

^  3  ^ng.  Rep.  115. 
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and  it  is  the  .prevalent  language  in  all  the  books,  English 
and  American.  But  some  of  the  later  English  autho- 
rities seem  to  give  to  this  presumption  the  most  unshaken 
stability,  and  they  say  it  is  conclusive  evidence  of  title. 
In  Tyler  v.  Wilkinson^^  where  the  whole  law  on  the 
subject  is  stated  with  learning,  precision,  and  force,  the 
presumption  is  even  made  to  be  one  juris  ct  dejure^  and 
to  go  to  the  extinguishment  of  the  right  in  various  ways, 
as  well  as  by  grant.  The  operation  of  the  presumption, 
founded  on  the  fact  of  the  uninterrupted  enjoyment  of  the 
easement  for  twenty  years,  is  said  to  exist,  notwithstand- 
ing personal  disabilities  of  particular  proprietors  might 
have  intervened,  and  where,  in  the  ordinary  course  of 
proceedings,  grants  would  not  be  presumed.     ^ 

The  nature  and  extent  of  the  right  acquired  by  prior 
occupancy  of  a  running  stream  becomes  frequently  an 
important  and  vexatious  question  between  different 
riparian  proprietors.  The  law  gives  considerable  weight 
and  effect  to  the  first  appropriation  of  the  elements  of 
light,  air,  and  water ;  and,  therefore,  if  I  build  my  house 
close  to  my  neighbour's  wall,  I  cannot  compel  him  to 
demolish  it,  though  it  may  obstruct  my  light,  for  the 
first  occupancy  is  in  him.  On  the  other  hand, 
•according  to  the  English  law,  the  owner  of  a  *446 
house  will  be  restrained  by  injunction,  and  he 
will  be  liable  to  an  action  on  the  case,  if  he  makes  any 
erections  or  improvements,  so  as  to  obstruct  the  ancient 
lights  of  an  adjoining  house.^     So,  if  I  make  a  tan-yard, 


•  4  Mason,  397. 

^  Wilson  V.  Pcto,  6  Moore,  C.  B.  47.  Frnnklin  v.  Earl  of  Falmouth,  6 
Carr.  8^  Payne,  529.  If  a  person  possesses  a  house  with  the  enjoyment  of 
certain  lights,  and  owns  also  the  adjoining  lot,  and  sells  the  house,  neither  he 
nor  any  person  under  him  can  derogate  from  his  own  grant  and  obstruct  th© 
enjoyment  of  those  lights,  altliough  the  lights  be  new.  Palmer  r.  Fletcher, 
1  Lep.  122.  Swansborough  v.  Coventry,  9  Bingham,  305.  Story  v.  Odin, 
12  Mass.  Rep,  157.  By  the  custom  of  the  city  of  London,  a  man  may  build 
to  any  height  upon  ancient  foundations,  although  he  may  darken  hi»  neigh- 
bours' lights  thereby,  provided  all  the  four  walls  belong  to  him,  but  the 

Vol.  III.  61 
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which  renders  less  pleasant  and  salubrious  ^he  air  of  the 
house  and  garden  subsequently  established  adjoining  it, 
the  nuisance  is  said  to  be  without  a  remedy  to  the  person 
who  voluntarily  plants  himself  near  it.*  If  I  am  the  first 
person  who  applies  the  water  of  a  running  stream  to  the 
purpose  of  irrigation,  or  of  a  mill,  I  cannot  afterwards  be 
lawfully  disturbed  in  any  essential  degree,  in  the  exercise 
of  my  right,  though  I  may  not  have  enjoyed  it  for  twenty 
years,  provided  the  water  be  used  by  me  in  such  a  rea- 
sonable manner,  as  not  to  divert  the  natural  course  of  the 
stream  from  the  lands  below,  nor  essentially  to  destroy 
the  same  use  of  it  as  it  naturally  flowed  over  the  lands 
of  the  proprietors   above   and  below   me.**     Prior  oc- 


privilege  does  notapply  if  he  owns  only  three  ofth^  walls;  and  a  rever- 
sioner may  recover  for  obstructing  an  ancient  liglit,  to  the  injury  of  his 
reversionary  interest.  Shadwell  c.  ^Hutchinson,  3  Carr.  5f  Payntj  615. 
The  action  may  be  repeated  for  the  continuance  of  the  nuisance.  4  ibid. 
333.  2  Bamw.  Sf  Adolph.  97.  S.  C.  This  common  law  right  of  prescription 
in  favour  of  ancient  lights,  docs  not  reasonably  or  equitably  apply,  and  it  is 
not  the  presumed  intention  of  the  owners  of  city  lots,  that  it  ever  should  be 
applied  to  buildings  on  narrow  lots  in  the  rapidly  growing  cities  in  this 
country.  By  such  a  prescri])tive  claim,  the  value  of  vacant  lots,  and  of  lots 
with  old  and  low  buildings  upon  them,  would  be  destroyed,  if  substantia! 
buildings  could  not  be  erected  on  them,  lest  they  might  obstruct  the  light 
and  prospect  of  the  side  lights  of  some  building  on  an  adjoining  lot,  which 
had  stood  for  twenty  years. 

»  2  Blacks.  Com.  14.  403.  Com.  Dig.  tit.,  Acti^m  upon  ths  Case  for  a 
Nuisance^  C.  Van  Bergen  v.  Van  Bergen,  3  Johns.  Ch.  Rep.  282.  Rex  w. 
Cross,  2  Carr.  8f  Payne  N.  P.  Rep.  483.     Back  v.  Stacy,  2  Russell,  121. 

*»  Platte.  Johnston,  15  Johns.  Rep.  213.  In  Hatch  v.  Dwi^hl,  17  Mass. 
Rep.  289.,  the  Ch.  J.  went  beyond  the  doctrine  in  the  text,  for  he  said,  that 
the  first  occupant  of  a  mill-site,  by  erecting  a  dam  and  mill,  had  a  right  to 
water  sufficient  to  work  his  wheels,  even  if  it  should  render  useless  the 
privilege  of  any  one  above  or  below  upon  the  same  stream.  If  the  right  of 
prior  occupancy,  in  the  case  stated,  did  not  go  thus  far,  the  water  privilege 
would  seem  to  be  rendered  wholly  useless  for  mill  purposes  to  all  parties. 
A  more  limited  rule  was  laid  down  in  Martin  v.  Bigelow,2  Aikcns^  yermoni 
Rep.  184. ;  for  it  was  there  held,  that  a  mere  prior  occupancy  of  a  running 
stream  by  a  mill,  did  not  prevent  another  person  from  using  the  same 
water  above,  on  the  same  stream,  in  a  prudent  way,  unless  the  mill  below 
had  been  erected  and  the  water  used  for  it  more  than  fifteen  years,  being 
the  period  of  limitation.  The  court  said,  that  the  common  law  on  this  point 
was  not  applicable  in  Vermont,  as  it  would  go  to  allow  the  person  who 
erected  the  first  mill  on  a  small  stream  to  control  and  defeat  all  mill  pnvi- 
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cupancy  short  of  •the  statute  term  of  prescription, 
and  without  consent  or  grant,  will  not  confer  any 
exclusive  right,  as  between  different  riparian  proprie- 
tors, to  the  use  of  a  running  stream.*  If,  however,  the 
prior  occupant  has  enjoyed  the  use  of  water  in  any 
particular  mode  for  twenty  years,  so  as  to  have  acquired 
a  title  by  prescription,  he  is,  in  that  case,  entitled  to 

w .  '  1 

remain  undisturbed  in  his  possession,  in  the  mode,  and 
to  the  extent  commensurate  with  the  right  as  it  has  been 
acquired  and  defined  by  enjo5anent.*^  But  if  the  prior 
use  of  the  stream  should  have  been  materially  altered 
within  the  twenty  years,  to  the  injury  or  annoyance  of 
any  adjoining  occupant,  who  had,  in  the  mean  time, 
possessed  himself  of  the  use  of  the  w^ater,  the  title 
by  prescription  would  be  wanting  as  to  such 
•alterations,  and  they  would  be  unlawful,  and,  ^448 
consequently,  a  ground  of  action.*^ 

« 

8.  Easements  lost  by  Aharidonmciit. 

A  right  acquired  by  use  may,  however,  be  lost  by 
non-user,  and  an  absolute  discontinuance  of  the  use  for 
twenty  years  affords  a  presumption  of  the  extinguishment 
of  the  right  in  favour  of  some  other  adverse  right.^  As 
an  enjoyment  for  twenty  years  is  necessary  to  found  a 


)eges  on  the  .same  stream  above  him.  So,  in  Anthony  ©.  Lapham,  5  Pick. 
175.,  it  was  dechired,  that  the  owner  of  land,  through  which  a  natural  stream 
flows,  may  use  it  for  watering  his  cattle  or  irrigating  hia  land,  but  he  must 
use  it  in  the  hitter  way  so  as  to  do  the  least  possible  injury  to  his  neighbour 
below,  and  he  must  return  the  surplus  into  the  natural  channel. 

»  Tyler  r.  Wilkinson,  4  Mason,  401,  40'2. 

**  Saunders  v.  Newman,   1  Barnw.  Ss'  Aid.  253.    Van  Bergen  r.  Van 
Bergen,  3  Johns.  Ch.  Rep.  2S2.     Sherwood  r.  Burr,  4  Day's  Rep.  244. 
•     ^  Goodrich  v.  Knapp,  M.  S.  case,  decided  in  the  Supreme  Court  of  New- 
York,  1823. 

'^  PrescotttJ.  Phillips,  decided  in  1797,  and  reported  in  2  Etans*  PotkieVf 
136.  Lawrence  v.  Obee,  3  Camph.  Rep.  514.  Bracton  laid  down  the  same 
principle,  that  incorporeal  rights  acquired  by  use  may  be  equally  lost  by 
disuse.     Lib.  4.  Dc  assisa  novcD  disseislnGf  ch.  38.  sec.  3. 
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presumption  of  a  grant,  the  general  rule  is,  that  there 
must  be  a  similar  non-user  to  raise  the  presumption  of  a 
release.  But  I  do  not  apprehend  that  the  mere  non-user 
of  an  easement,  even  for  twenty  years,  will  necessarily 
raise  a  presumption  of  its  extinguishment,  unless  there 
has  been,  in  the  mean  time,  some  act  done  bv  the  owner 
of  the  land,  charged  with  the  easement,  inconsistent 
with,  or  adverse  to,  the  existence  of  the  right ;  and,  in 
that,  case,  a  release  or  extinguishment  of  the  right  will  be 
presumed.*  The  doctrine  of  the  civil  law  was,  that  a 
servitude  was  presumed  to  have  been  released  or 
renounced,  when  the  owner  of  the  estate  to  which  it  was 
due  permitted  the  owmer  of  the  estate  charged  with  it 
to  erect  such  works  on  it,  as  a  wall,  for  instance,  which 
naturally  and  necessarily  hindered  the  exercise  of  the 
tight,  and  operated  to  annihilate  it.  The  mere  suffer- 
ance of  works  to  be  erected,  repugnant  to  the 
*449  *enjoyment  of  the  servitude,  w^ould  not  raise  the 
presumption  of  a  release,  unless  the  sufferance 
continued  for  a  time  requisite  to  establish  a  prescription  ; 
or  the  works  were  of  a  permanent  and  solid  kind,  such 
as  edifices  and  walls,  and  presented  an  absolute  obstacle 
to  every  kind  of  enjoyment  of  the  easement.  There 
must  be  a  total  cessation  of  the  exercise  of  the  right  to 
the  servitude,  during  the  entire  time  necessary  to  raise 
the  presumption  of  extinguishment,  or  there  must  have 
been  some  permanent  obstacle  permitted  to  be  raised 
against  it,  and  which  absolutely  destroyed  its  exercise.** 


*  See,  the  reasoning  of  Sir  William  D.  Evans,  in  Evans*  Pothter,  vol.  ii. 
136. ;  and  the  opinion  of  Mr.  Justice  Story,  in  Tyler  r.  Wilkinson,  in  which 
he  says,  that  the  proprietors  o£  Sergeants  trench  were  entitled  to  so  roach, 
and  no  more  of  tlie  water  of  the  river,  as  had  been  accustomed  for  twenty 
years  to  flow  through  their  trench,  to  and  from  their  mills,  whether  actually 
used  or  necessary  for  the  mills,  or  not.  See,  also,  White  v.  Crawford,  10 
Mass.  Rep.  183. 

»>  Dig.  8. 6.  5.  Voet.  Com,  ad  Pand.  lib.  8.  tit.  6.  sec.  5.  7.  TouiUieT^t 
Droit  Civil  FrangaiSj  torn.  iii.  n.  673.  Repertoire  de  Jurisprud/^ncc,  par  Merlin, 
tit.  Servitude,  ch.  30.  sec.  6.  ch.  33.  Touillier  says,  that  the  article  Servitude, 
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If  the  act  which  prevents  the  servitude  be  incompatible 
with  the  nature  or  exercise  of  it,  and  be  by  the  party  to 
whom  the  servitude  is  due,  it  is  sufficient  to  extinguish 
it ;  and  if  it  be  extinguished*  for  a  moment,  it  is  gone 
forever.* 

Unity  of  possession  of  the  estate  to  which  an  easement 
is  attached,  and  of  the  estate  which  the  easement  encum- 
bers, is,  in  effect,  an  extinguishment  of  the  easement. 
But  this  does  not  apply  to  a  way  of  necessity ;  and  though 
it  be  suspended  by  the  unity  of  possession,  it  revives  by 
necessary  implication,  when  the  possession  is  again 
severed.^  Nor  is  a  w^ater  course  extinguished  by  unity 
of  possession,  and  this  from  the  necessity  oRhe  case,  and 
the  nature  of  the  subject.  This  was  settled,  after  a  very 
elaborate  discussion,  in  Shui-y  v.  Pigott,^  and  that  case 
was  accurately  examined  and  deliberately  confirmed, 
in  all  its  parts,  in  Hazard  v.  Rohimon.  But  the  use 
of  water,  in  a  particular  way,  by  means  of  an 
♦aqueduct,  may  be  extinguished  by  the  unity  of  *450 
possession  and  title  of  both  the  parcels  of  land 
connected  with  the  easement ;  and  if  the  adverse  enjoy- 
ment of  an  easement  be  extinguished,  within  the  period 
of  prescription,  by  the  unity  of  title,  and  the  land  which 
possesses  the  easement  be  shortly  thereafter  separated 
again  from  the  land  charged  with  the  easement,  by  a 
re-conveyance,  the  right  to  be  acquired  by  user,  must 


in  the  Rapertoiref  is  composed  with  great  care.  Civil  Code  of  Louisiana, 
art.  815,  816.  Haight  v.  Proprietors  of  the  Morris  Aqueduct,  4  IVash.  Cir. 
Rep.  60L 

•  Taylor  v.  Hampton,  4  M'Cord,  96.  The  statute  of  2  and  3  William  IV. 
ch.  71.,  declared,  that  no  claim  to  any  way  or  other  easement,  [or  to  any 
water  course,  or  the  use  of  any  water,  should  be  defeated  by  showing  the 
commencement  of  the  right  or  user  at  any  time  prior  to  twenty  years  enjoy- 
ment ;  and  after  forty  years  the  right  should  be  deemed  absolute.  So,  a 
claim  to  the  use  of  light  enjoyed  for  twenty  years  witliout  interruption 
should  be  deemed  absolute. 

•»  1  Sawtd.  Rep,  323.  note  6.   Story,  J.,  in  Hazard  v.  Robinson,  3  Mason's 
Rep.  276. 
c  3  Bulst.  Rep.  339.    Popkam's  Rep.  166. 
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commence  de  novo  from  the  last  period.'  As  to  light  and 
air,  the  right  to  them  is  acquired  by  mere  occupancy, 
and  will  continue  so  long  only  as  the  party  continues  the 
enjoyment,  or  shows  arf  intention  to  continue  it.  A 
person  may  lose  a  right  to  ancient  lights  by  abandonment 
of  them,  within  a  less  period  than  twenty  years,  if  he 
indicates  an  intention,  when  he  relinquishes  the  enjoy- 
ment of  them,  as  by  building  a  blank  wall  to  his  house, 
never  to  resume  it.  It  is  the  modern  doctrine,  that  the 
ceasing  to  enjoy  such  an  easement  will  destroy  the  right, 
provided  the  discontinuance  be  absolute  and  decisive, 
and  unaccompanied  with  any  intention  to  resume  it 
within  a  rea^nable  time ;  and  it  is  a  wholesome  and 
wise  qualification  of  the  rule,  considering  the  extensive 
and  rapid  improvements  that  are  every  where  maJdiig 
.upon  real  property.^ 

9.  Easements  lost  By  Dedication  to  the  Public, 
It  has  been  an  unsettled  question  what  length  of  time 
was  requisite  to  create  the  presumption  of  a  valid 
dedication  of  a  highway  to  the  public.  It  seems  to  be 
agreed  that  some  portion  of  time  is  necessary  to  estabhsh 
a  presumptive  dedication  of  it.  Thus,  in  the  case  of  The 
Tnisfccs  of  Itnghy  Charity  v.  Merryweather,  before  Lord 
Kenyon,  at  the  London  sittings,*^  eight  years  free  use  of 
a  way  by  the  public,  with  the  permission  of  the  owner, 
was  deemed  quite  sufficient  time  for  presuming  a  derelic- 
tion of  the  way  to  the  public ;  and  Lord  Kenyon  referred 
to  a  case  in  which  six  j^ears  had  been  held 
*451  sufficient.  But  this  decision  *has  been  much 
questioned  in  subsequent  cases.  In  Woodyer  v. 
Hadden^^  the  language  of  the  court  was,  that  time  was  a 
material  ingredient  in  the  foundation  of  the  presumption. 


•  Manning  r.  Smith,  6  Conn.  Rep.  289. 

^  Moore  v,  Rawson,  3  Bamvo.  S^  Cress.  332. 
«  11  £<ist,  375.  note. 

*  5  TaujitoTiy  125. 
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In  that  case,  nineteen  years'  use  of  a  street  for  a  public 
highway  was  held  not  to  be  clear  and  decisive,  and 
therefore  not  sufficient  evidence  of  a  dedication  of  it  to 
the  public.  Again,  in  Wood  v.  Veal,'^  it  was  adjudged, 
that  no  dedication  of  a  highway  to  the  public  by  a 
tenant  for  years,  though  it  were  for  ninety-nine  years,  or 
by  any  other  person  except  the  owner  of  the  fee,  would 
be  binding  upon  such  owner;  and  it  was  intimated  by 
Lord  Tenterden,  that  during  the  progress  of  the  requisite 
time,  the  highway  ought  to  have  been  used  as  a  tho- 
roughfare. The  true  principle  on  the  subject,  to  be 
deduced  from  the  authorities,  I  apprehend  to  be,  that  if 
there  be  no  other  evidence  of  a  grant  or  dedication,  than 
the  presumption  arising  from  the  fact  of  acquiescence  on 
the  part  of  the  owner,  in  the  free  use  and  enjoyment  of 
the  way  as  a  public  road,  the  period  of  twenty  years, 
applicable  to  incorporeal  rights,  would  be  required,  as 
being  the  usual  and  analogous  period  of  limitation.  But 
if  there  were  clear,  unequivocal,  and  decisive  acts  of 
the  owner,  amounting  to  an  explicit  manifestation  of  his 
will  to  make  a  permanent  abandonment  of  the  road, 
those  acts  would  be  sufficient  to  establish  the  dedication 
within  any  intermediate  period.**     In  Hatch  v.  Dwight,^ 

■  5  Bamw.  5r  Aid.  454. 

•»  See,  further,  Rex  v.  Lloyd,  1  Campb.  2G0.  Lethbridge  v.  Winter,  ibid. 
263.  bote.  Rex  v.  Inhabitants  of  St.  Benedict,  4  Bamw.  8^  Aid.  447.  Jarvis 
V.  Dean,  3  Bing.  447.  In  Pritchard  v.  Atkinson,  4  N.  H.  Rep.  1.,  seventeen 
years  were,  in  that  case,  deemed  to  be  a  sufficient  period.,  State  v.  Catlin, 
3  Vermont  Hep.  530.  S.  P.  In  the  case  of  State  v.  Trask,  6  ibid.  355.,  it  was 
held,  that  if  land  be  laid  out  as  a  public  qomraon  for  the  purpose  of  a  Court 
House,  and  the  public  acquire  an  interest  in  it  as  such,  it  is  deemed  a 
dedication  to  the  public  use,  and  it  cannot  be  reclaimed,  though  the  use  be 
discontinued.  But  to  render  the  dedication  binding,  there  must  be  an 
acceptance  and  occupation  by  the  public. 

There  has  been  considerable  discussion  of  the  question,  whether  tliere 
may  be  vl  partial  dedication  of  a  highway  to  the  public,  as  for  foot  passen- 
gers, or  for  horses  and  not  for  carts,  or  for  carts  except  those  carrying  coal. 
The  better  opinion  would  seem  to  be,  that  the  public  must  take  secundum 
forma)n  Donij  and  that  the  dedication  may  be  definite,  not  only  as  to  time, 
but  as  to  the  mode  of  use.  Lethbridge  v.  Winter,  1  Campb.  263.  note. 
Marquis  of  Stafford  v.  Goyney,7  Bamw.  Sf  Cress.  257. 

*  17  Mass.  /2«p.  289. 
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it  was  declared,  upon  the  same  principle,  that  if  a  mill- 
site  unoccupied  h,e  abandoned  by  the  owner,  evidently 
with  an  intent  to  leave  it  unoccupied,  it  would  be  un- 
reasonable that  the  other  riparian  proprietors,  above  and 
below,  should  be  prevented,  by  fear  of  suits,  from 
•452     making  a  profitable  *use  of  their  sites. 

10.  Of  Rights  hy  License. 

The  law  is  solicitous  to  prevent  all  kinds  of  imposition 
and  injury,  from  confidence  reposed  in  the  acts  of  others; 
atid  a  parol  license  to  do  an  act,  on  one's  own  laiid, 
affecting  injuriously  the  air  and  light  of  a  neighbour's 
bouse,  is  held  not  to  be  revocable  by  such  neighbour 
after  it  has  been  once  acted  upon.*  Such  a  license  is  a 
direct  encouragement  to  expend  money,  and  it  would  be 
against  conscience  to  revoke  it,  as  soon  as  the  expendi- 
ture begins  to  be  beneficial.  The  contract  would  be 
specifically  enforced  in  equity,  Such  a  parol  license  to 
enjoy  a  beneficial  privilege  is  not  an  interest  in  land 
within  the  statute  of  frauds.  If,  however,  a  parol 
license  be  granted  for  a  temporary  purpose,  as  the  per- 
mission to  erect  a  dam,  it  has  been  held  to  terminate  with 
the  decay  of  the  dam,  a$  the  purpose  of  the  license  has 
then  been  fulfilled.**     In  Liggins  v.  hige,^  the  court  dis- 


»  Webb  V.  Paternoater,  Palmer's  Rep.  71.  2  Eq.  Ca.  Ahr.  522.  Short  f . 
Taylor,  cited  ibid.  Winter  v.  Brockwell,  8  East's  Rep.  308.  Lc  Fe\TC  t. 
Le  Fevrc,  4  Serg.  ^  Ravrle,  241.  Rerick  v.  Kern,  14  ibid.  267.  Bridges f. 
Blancbard,  3  NetiUe  8^  Manning,  691.  But,  in  Cocker  v.  Cowper,  in  1 
CromptoUy  Meesan  Sf  Roscoe,  418.,  it  was  held,  that  a  verbal  license  was  not 
sufficient  to  confer  an  easement  in  another's  land,  and  that  it  was  revocable, 
though  acted  upon.  It  has  also  been  decided,  that  a  license  in  writing  vii^- 
out  deed,  to  hunt  on  the  grounds  and  fish  in  the  waters  of  the  grantor,  was 
void.  Bird  v.  Higginson,  4  Neviile  8f  Manning,  505.  So,  a  license  to  erect 
a  building  on  another's  land,  cannot  be  revoked  so  entirely  as  to  make  the 
person  who  erected  it  a  trespasser  for  entering  and  removing  it  after  the 
revocation.     Barnes  r.  Barnes,  6  Vermont  Rep.  338. 

*»  Hepburn  v.  M'Dowell,  17  Serg.  flf  Rawle,  383. 

«  7  Bing.  Rep.  682. 
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tinguished  between  licenses  which,  when  countermand- 

r 

ed,  leave  the  party  in  statu  qua,  and  licenses  for  the  con- 
struction of  buildings  and  works,  and  they  are  not 
revocable. 

The  modern  cases  distinguish  between  an  easement 
and  a  license.  A  claim  for  an  easement  must  be  founded 
upon  grant  by  deed  or  writing,  or  upon  prescription 
which  supposes  one,  for  it  is  a  permanent  interest  in 
another's  land,  with  a  right  at  all  times  lo  enter  and  enjoy 
it.  But  a  hcense  is  an  authority  to  do  a  particular  act, 
or  series  of  acts,  upon  another's  land,  without  possessing 
any  estate  therein.  It  is  founded  in  personal  confidence, 
and  is  not  assignable.  This  distinction  between  a 
privilege  or  easement  carrying  an  interest  in  land,  and 
*  requiring  a  writing  within  the  statute  of  frauds  to  sup- 
port it,  and  a  license  which  may  be  by  parol,  is 
quite  subtle,  and  it  *becomes  difficulty  in  some  of  *453 
the  cases,  to  discern  a  substantial  difference  be- 
tween them.     The  case  of  Wood  v.  LaJce,^  which  held 

a 

a  parol  agreement  for  the  liberty  to  stack  coal  upon  any 
part  of  the  close  of  another,  for  seven  years,  to  be  valid, 
was  questioned  at  the  time  by  Mr.  Justice  Foster,  and  it 
has  been  since  forcibly  attacked  by  Sir  Edward  B.  Sug- 
den,  in  his  Treatise  of  the  Law  of  Vendors  and  Purchasers  ;** 
and  yet  that  case  has  been  recognised,  and  the  doctrine 
of  it  sanctioned,  by  Lord  Ch.  J.  Gibbs,  in  Tayler  v. 
Waiters.^  The  decision  in  Cook  v.  Steam^  narrows  the 
limits  assigned  to  a  parol  hcense,  while,  on  the  other 
hand,  the  cases  of  Richer  v.  Kelly ^  and  Clement  v.  Durgin^ 


*  Sayer^s  Rep.  3. 

^  P.  56. 3d  London  edit. 
«  7  TaunUm,  373. 

*  11  Mass.  Rep.  533. 

*  1  Greenleaf,  117.    SiJbid.  9. 

Vol.  m.  62 
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seem  to  approach  and  favour  the  more  questionable  doc- 
trine in  Wood  V.  Lake,'' 

♦454         »in.   Of  Offices. 

Offices  are  another  species  of  incorporeal  he- 
reditaments, and  they  consist  in  a  right,  and  corres- 
pondent duty,  to  execute  a  public  or  private  trust,  and 
to  take  tlie  emoluments  belonging  to  it.** ,  Offices,  in 
England,  may  be  granted  to  a  man  in  fee,  or  for  life,  as 
well  as  for  years,  and  at  will/  In  the  United  States,  no 
pubUc  office  can  properly  be  termed  an  hereditament,  or 
a  thing  capable  of  being  inherited.  The  constitution,  or 
the  law  of  the  state,  provides  for  the  extent  of  the  dura- 
tion of  the  office,  which  is  never  more  permanent  than 
during  good  behaviour.**  Private  ministerial  offices  only    * 


*  On  the  subject  of  easements  and  aquatic  rights,  I  have  derived  much 
aid  and  facility  in  my  researches,  from  the  three  valuable  treatises  of  Mr. 
Angell,  wliich  treat  of  toater  courses^  of  tide  tenters,  and  of  the  rigfUs  ac- 
quired by  adverse  enjoyment  for  twenty  years.  In  those  essays,  the  author 
has  faitlifully  collected  the  law  and  authorities  applicable  to  the  subject, 
and  accompanied  his  digest  of  them  with  free  and  judicious  criticism.  In 
the  propositions  of  the  English  Parliamentary  commissioners  on  the  subject 
of  real  property,  it  was  submitted,  that  adverse  enjoyment  during  twenty 
years  of  any  profit  or  easement  in  or  over  the  soil  of  another,  should  be 
priina  facie  evidence  of  a  right,  but  one  liable  to  be  rebutted  by  proof, 
that  the  owner  had  been  under  disability ;  or  tliat  the  land  had  been  under  a 
lease,  or  that  there  was  a  life  interest  therein,  but  such  proof  was  not  to  be 
open  to  the  Icssco  or  tenant  for  life.  The  adverse  enjoyment  for  sixty 
years  was  to  be  conclusive  evidence  of  a  right,  without  regard  to  the  disa- 
bilities of  the  parties,  or  tlie  state  of  the  title  to  the  land.  The  non-user 
of  any  profit  or  casement  in  or  over  the  soil  'of  another  during  twen^ 
years,  was  to  be  prima  facie  evidence  of  its  extinguishment,  but  liable  to  be 
rebuttedj  I  should  have  apprehended  that  all  those  propositions,  except 
the  sixty  years'  provision,  were  already  part  of  the  English  law,  and  that  it 
was  useless  to  have  proposed  them.  • 

^  Finches  Law,  162, 

«  2  Blacks.  Com.  36. 

^  In  Hoke  v.  Henderson,  4  Dev.  N.  C.  Rep.  18,  19.,  it  was  decided,  that  a 
clerk's  office,  which  was  held  during  good  behaviour,  and  many  other  pu|>- 
lic  offices  were,  under  certain  limitations,  the  subject  of  property,  like  every 
other  thing  corporeal  or  incorporeal,  from  which  men  can  earn  a  liveli- 
hood.   And  if  another  should  unlawfully  usurp  the  office,  the  owner  might 
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can  be  classed  as  hereditaments,  and  I^do  not  know  of 
any  such  subsisting  among  us.  It  would  not  be  consis- 
tent with  our  manners  and  usages,  to  grant  a  private 
trust  or  employment  to  one,  and  his  heirs,  in  fee ;  though 
I  do  not  know  of  any  positive  objection  to  such  a  con- 
tract in  point  of  law.  But  in  the  revision  of  the  statute 
law  of  New- York,  in  1787,  most  of  the  provisions  in  the 
ancient  English  statutes  relative  to  office  were  re-enacted. 
It  was  provided,  among  other  things,*  that  if  a  man  be 
unduly  disturbed  in  his  office,  a  writ  of  novel  disseisin 
should  be  maintained  for  offices  in  fee,  and  for  life,  as 
well  as  for  lands  and  tenements.  This  regulation  was 
taken  from  the  statute  of  Westminster  2d,  13  Edw.  L, 
and  it  was  probably  a  very  useless  provision,  and  it  has 
been  omitted  in  the  last  revision  of  the  laws  of  New- 
York,  which  went  into  operation  in  January,  1830. 
But  we  have  (and  very  properl}^)  re-enacted**  the  sub- 
stance of  the  statute  of  5  and  6  Edw.  VI.,  ch.  15., 
agaimt  buying  and  selling  offices,  and  it  prohibits 
the  sale  of  any  office,  or  the  deputation  *of  any  *45o 
office,  or  taking  any  fee  or  reward  therefor.  The 
offence  is  made  a  misdemeanor,  and  is  likewise  punished 
with  the  loss  of  the  office ;  but  it  does  not  apply  to  the 
case  of  a  deputy  agreeing  to  pay  his  principal  part  of 
the  profits  of  an  office,  and  to  be  allowed  to  reserve 
another  part  to  himself  as  a  compensation  for  his  ser- 
vices/ The  object  of  the  statute  was  to  prevent  corrup- 
tion in  office,  and  it  alludes  only  to  corrupt  bargains  and 
sales  of  offices,  and  not  to  the  fair  and  necessary  ap- 
pointment of  deputies  with  a  reasonable  allowance, 
though  on  this  point  there  have  been  some  refined  dis- 
tinctions established. 


have  an  action  for  dani.'igcs  for  the  expulsion,  and  a  mandamus  to  restore 
him  to  the  possession  and  emoluments  of.  the  office. 

*  Laws  of  Neto-York,  sess.  10.  ch.  50.  sec.  7. 

*  New-York  Revised  Statutes,  vol.  ii.  696.  sec.  a5,  3ft,  37. 

*  GuUiford  v.  De  Cardonell,  2  Salk.  Rep.  466. 
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If  an  officer  has  a  certain  salary,  or  certain  annual 
profits,  a  deputation  of  his  office,  reserving  a  sum  not 
exceeding  the  amount  of  his  profits,  has  been  held  not 
to  be  contrary  to  the  statute,  because  the  principal  is 
entitled  to  the  fees  and  perquisites  of  the  office,  and  the 
deputy  to  a  recompense  for  his  labour  in  the  execution 
of  it.  So,  if  the  profits  be  uncertain,  the  deputy  may 
lawfully  agree  to  pay  so  much  out  of  the  profits,  for  in 
that  case  he  cannot  be  charged  for  more  than  he  receives. 
But  if  the  office  consists  of  uncertain  fees  and  profits, 
and  the  deputy  agrees  to  pay  a  certain  sum  annually, 
without  restricting  the  payment  to  the  proceeds  of  the 
profits,  it  would  be  a  sale  within  the  statute ;  and  the 
case  is  not  altered  by  the  office  jdelding  more  in  con- 
tingent profits  than  the  amount  of  the  money  stipulated 
to  be  paid.*  It  would  also  be  a  contract  within  the 
purview  of  the  statute,  for  the  deputy  to  secure  all  the 
profits  to  the  person   appointing  him,  for  this  would 

infallibly  lead  to  extortion  in  the  deputy.** 
*456         *The  statute  in  New- York  would  seem  to  be 

broader  than  the   English  statute  of  5   and  6 
Edw,  VI.,  for  it  has  omitted  the  explanatory  and  restric- 


*  Godolphin  v.  Tudor,  2  SaUc.  Rep.  468.  Wille3'  Rep,  575.  note.  S.  C. 
In  Tappan  v.  Brown,  9  WenddVs  Rep.  175.,  it  was  decided,  that  if  a  person 
receiving  a  deputation  to  a  public  office,  which  entitles  him  by  law  to  a  certain 
percentage  upon  the  fees  and  emoluments  of  his  principal,  agrees  toperfom 
the  duties  at  r  fixed  salary ,  the  agreement  is  in  violation  of  the  act  against 
buying  and  selling  offices,  and  is  void  ;  although  it  be  not  certain  that  the 
stipulated  sum  would  be  less  than  the  per  centage  allowed  by  law. 

*•  Layng  v.  Paine,  WiUes'Rep.  571.  The  statute  of  5  and  6  Edw.  VI. 
has  been  re-enacted  in  Virginia,  with  the  addition  of  a^mmso,  that  the  act 
was  not  to  prohibit  the  appointment,  and  acting  of  any  deputy  clerk,  or 
deputy  sheriff,  who  shall  be  employed  to  assist  their  principals  in  the 
execution  of  their  respective  offices.  Prima  facie  this  proviso  would  seem 
to  have  been  unnecessary,  but  it  has  been  decided  under  it,  that  where  a 
sheriff  farmed  his  shrievalty  to  G.,  whom  he  appointed  his  deputy  for  a  sum 
in  gross,  to  be  paid  him  by  G.,  who  was  to  discharge  all  the  duties,  and 
take  all  the  emoluments  of  the  office,  the  contract  was  lawful  1  Sailing 
V.  M'Kinney,  1  Leigh,  42.  Upon  this  constmction  the  proviso  rises  into 
great  importance. 
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live  words  in  that  statute,  applying  it  to  '*  office  or  offices, 
or  any  part  or  parcel  of  them  that  shall  in  any  wise  touch 
or  concern  the  administration  or  execution  of  justice;'* 
and  the  preamble  shows,  that  it  was  intended  to  apply 
to  "  places  where  justice  is  to  be  administered,  or  any 
service  of  trust  executed."  In  England,  the  place  of 
under-marshal  of  London  is  a  service  of  public  trust, 
and  yet  it  has  been  held  to  be  saleable,  because  it  only 
concerned  the  police  of  the  city.*  If,  however,  the 
statute  of  New-York  should  not  admit  of  a  more  com- 
prehensive construction  than  the  one  from  which  it  was 
taken,  yet  the  principles  of  the  common  law  supply  all 
deficiencies  ;  and  many  agreements  for  the  sale  of  offices 
that  are  not  within  the  statute  of  Edw.  VI.  have  been 
held  void,  as  being  against  public  policy.  The  sale  of 
any  office  in  which  the  public  are  concerned,  is  held  to 
be  against  principles  of  public  policy,  and  an  offence  at 
common  law.  If  A.  should  agree  to  allow  to  B.  a  certain 
proportion  of  the  profits  of  an  office  in  the  king's  dock- 
yards, in  case  the  latter  retired,  and  he  succeeded  to  the 
*  appointipent,  the  agreement  would  be  void,  as  pot  sup- 
ported by  a  valid  consideration.^ 

The  provisions  and  rules  of  the  ancient  common  law 
were  remarkably  provident  in  respect  to  the  public 
interest ;  and  *an  office  of  trust,  that  concerned  *457 
the  administration  of  justice,  could  not  be  granted 
for  a  term  of  years,  for  then  it  might  vest  in  executors 
and  administrators,  if  the  officer  should  die  within  the 
term ;  and  it  would  be  impossible  that  the  law  should 
know  beforehand,  whether  the  representatives  would  be 
competent  to  discharge  the  trust.  This  was  so  ruled 
by  Lord  Coke,  and  others,  in  Sir  George  ReyneVs  case^ 


*■  Lord  Hardwicke,  in  Butler  r.  Richardson,  1  Atk,  Rep.  210.  Awib, 
Rep.  73. 

^  Parsons  v.  Thompson,  1  H.  Blacks.  Rep.  322.  Blachford  r.  Preston, 
8  Tarm  Rep.  69.    Best,  Ch.  J.,  in  Richardson  v.  Mellish,  dMoorCy  435. 
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respecting  the  office  of  marshal  of  the  marshalsea.* 
Sir  Henry  Finch,  in  his  Discourse,^  held  that  the  grant 
of  an  office  to  an  ignorant  man,  who  had  no, skill  at  all, 
was  utterly  void ;  as  if  the  king,  by  his  letters  patent, 
made  a  clerk  of  the  crown  in  the  'K.  B.,  who  had  no 
experience  in  office,  and  was  utterly  insufficient  to  serve 
the  king  and  people. 

The  general  rule  is,  that  judicial  offices  must  be  exer- 
cised in  person,  and  that  a  judge  cannot  delegate  his 
authority  to  another.  I  do  not  know  of  any  exception 
to  this  rule  with  us,  though  in  England  there  are  several.* 
What  is  a  judicial,  and  what  is  a  ministerial  function, 
has  been  sometimes  a  matter  of  dispute.  In  Medhurst 
V.  Waite^^  Lord  Mansfield  said  it  w^as  taking  the  defini- 
tion too  large,  to  say  that  every  act,  where  the  judgment 
was  at  all  exercised,  was  a  judicial  act,  and  that  a  judi- 
cial act  related  to  a  matter  in  litio:ation.  But  a  minis- 
terial  office  may  be  exercised  by  deputy,  though  a  deputy 
cannot  make  a  deputy,  according  to  the  maxim,  delcgata 
potestas  71071  potest  ddegtm.  The  distinction  between  a 
deputy  and  an  fissignee  of  an  office,  as  stated  by  Lord 
Coke,  in  the  Earl  of  Shrewsbury's  case,^  will  serve  to 
explain  the  application  of  the  statute  against  buying  and 
selling  offices  to  assignees  and  not  to  deputies.     An 

assignee  of  an  office,  he  says,  is  a  person  who 
•458     has  an  estate  *or  interest  in  the  office  itself,  and 

doth  all  things  in  his  own  name,  and  for  whom 
his  grantor  shall  not  answer.     But  a  deputy  hath  not 


"  9  Co.  95.  In  Hoke  r.  Henderson,  4  Der.  N.  C.  Rep.  23.,  it  was  declared, 
that  the  legislature  could  lawfully  confer  a  clerk's  office  for  life,  or  during 
good  behaviour,  or  during  plar.sure,  or  for  any  term  of  year*  determinable 
with  life  at  an  earlier  day.  This  could  only  apply  to  cases  in  wliich  the 
constitution  had  not  prescribed  the  tenure. 

b  Page  162. 

«  4  ln$U  291.     Molins  r.  Werby,  1  Lev.  Rep.  76. 

*  3  Burr.  Rep.  1259.  / 

•  9  Co.  42. 
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any  estate  or  interest  in  the  office.  He  is  but  the  officer's 
shadow,  and  dotli  all  things  in  the  name  of  the  officer 
himself,  and  nothing  in  his  own  name,  and  his  grantor 
shall  answer  for  him.* 

IV.  Of  Franchises. 

Franchises  are  certain  privileges  conferred  by  grant 
from  government,  and  vested  in  individuals.  In  England 
they  are  very  numerous,  and  are  understood  to  be  royal 
privileges  in  the  hands  of  a  subject.**  They  contain  an 
implied  covenant  on  the  part  of  the  government  not  to 
invade  the  rights  vested,  and  on  the  part  of  the  grantees 
to  execute  the  conditions  and  duties  prescribed  in  the 
grant.  Some  of  these  franchises  are  presumed  to  be 
founded  on^a  valuable  consideration,  and  are  necessarily 
exclusive  in  their  nature.  The  government  cannot  re- 
sume them  at  pleasure,  or  do  an}'  act  to  impair  the  grant, 
without  a  breach  of  contract.  The  privilege  of  making 
a  road,  or  establishing  a  ferry,  and  taking  tolls  for  the 
use  of  the  same,  is  a  franchise,  and  the  public  have  an 
interest  in  the  same ;  and  the  owners  of  the  franchise 
are  liable  to  answer  in  damages,  if  they  should  refuse  to 
transport  an  individual  without  any  reasonable  excuse, 
upon  being  paid  or  tendered  the  usual  rate  of  fare.* 


*  As  the  ancient  statute  of  5  and  6  Edw.  VI.,  against  the  sale  of  offices, 
ha«  been  revived  and  re-enacted  in  New- York,  it  might  have  been  as  well 
to  have  also  re-enacted  the  statute  of  12  Richard  IL,  (A.  D.  1388,)  entitled, 
an  act  that  none  shall  (Atain  offices  by  suit,  or  for  rcwardj  hut  upon  desert. 
They  all  seem  to  have  constituted  parts  of  one  ancient  system,  and  to  have 
been  dictated  by  tlic  same  provident  and  generous  spirit.  It  declared,  that 
the  appointing  power  who  should  "  ordain,  name,  or  make  justices  oFthe 
^peace,  sheriffs,  customers,  comptrollers,  or  any  other  officer  or  minister  of 
the  king,  should  be  firmly  sworn  not  to  ordain,  name,  or  make  any,  for  any 
gifl  or  brocage,  favour  or  affection ;  and  tlmt  none  whUh  pursueth  by  Aim,  or 
by  other,  privily  or  openly,  to  be  in  any  manner  of  office,  shall  be  put  in  the  same 
office,  or  in  any  otlier."  This  statute,  said  Lord  Coke,  (Co.  Litt,  234.  a.) 
was  worthy  to  be  written  in  letters  of  gold,  but  nlore  worthy  to  be  put  in 
due  execution. 

k  2  Blacks.  Com.  37.     Finch's  Law,  164. 

«  Beckman  v.  Saratoga  and  Schenectady  Rail  Road  Co.,  3  Paige,  45. 
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The  obligation  between  the  government  and  the  owner 
of  such  franchises  is  mutual.  He  is  obliged  to  provide 
and  maintain  facilities  for  accommodating  the  public, 
at  all  times,  with  prompt  and  convenient  passage.  The 
law,  on  the  other  hand,  in  consideration  of  this  duty, 
provides  him  a  recompense,  by  means  of  an  exclusive 
toll,  to  be  exacted  from  persons  who  use  the  road  or 
ferry,  and,  of  course,  it  will  protect  him  against  any 
new  establishment  ^vhich  is  calculated  to  draw  away 
his  custom  to  his  prejudice.  An  estate  in  such  a  fran- 
chise, and  an  estate  in  land,  rest  upon  the  same 
♦459  *principle,  being  equally  grants  of  a  right  or 
privilege  for  an  adequate  consideration.  If  the 
creation  of  the  franchise  be  not  declared  to  be  exclusive, 
yet  it  is  necessarily  implied  in  the  grant,  as  in  the  case 
of  the  grant  of  a  ferry,  bridge,  or  turnpike,  or  rail-road, 
that  the  government  will  not,  either  directly  or  indirectly, 
interfere  with  it,  so  as  to  destroy  or  materially  impair 
its  value.  Every  such  interference,  w^hether  it  be  by 
the  creation  of  a  rival  franchise  or  otherwise,  would  be 
in  violation  or  in  fraud  of  the  grant.  All  grants  or  fran- 
chises ought  to  be  so  construed  as  to  give  them  due  effect, 
by  excluding  all  contiguous  competition,  which  would 
be  injurious,  and  operate  fraudulently  upon  the  grant. 
The  common  law  contained  principles  applicable  to  this 
subject,  dictated  by  sound  judgment  and  enlightened 
morality.  It  declared  all  such  invasions  of  franchises 
to  be  nuisances,  and  the  party  aggrieved  had  his  remedy 
at  law  by  an  action  on  the  case  for  the  disturbance,  and 
in  modern  practice  he  usually  resorts  to  chancery,  to 
stay  the  injurious  interference  by  injunction,*    We  have 


•  Bro.  actum  sur  le  cast,  pi.  57.  tit.  Nuisance,  pi.  12.  2  Rol.  Abr.  140.  pL  20. 
140.  pi.  1, 2,  3.  F.  N.  B.  184.  Yard  r.  Ford,  2  Saund.  Rep.  172.  Tripp 
V.  Frank,  4  Term  Rep,  666.  Lord  Holt,  in  the  case  of  Keeble  and  Hicker- 
ingall,  HoWs  Rep.  20.  JVewburgh  Turnpike  Company  v.  Miller,  5  Jokmt. 
Ck.  Rep.  111.  4  %bid.  160.  S.  P.  Dartmouth  College  ».  Vl^oodward,  4 
WhMiofCs  Rep.  518.    It  has  been  usual  in  the  grant  of  a  iraBchise  to  exelude 
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nothing  to  do  with  a  great  proportion  of  the  franchises 
that  occupy  a  large  space  in  the  treatises  on  EngUsh  law ; 
and  whoever  claims  an  exclusive  privilege  with  us,  must 
show  a  grant  from  the  legislature.  Corporations,  or 
bodies  politic,  are  the  most  usual  franchises  known  in 
our  law ;  and  they  have  been  sufficiently  considered  in 
a  former  volume.  These  incorporated  franchises  seem, 
indeed,  with  some  impropriety,  to  be  classed  by  writers 
among  hereditaments,  since  they  have  no  inheritable  qua- 
lity, inasmuch  as  a  corporation,  in  cases  where  there  is 
no  express  limitation  to  its  continuam^e  by  the  charter, 
is  supposed  never  to  die,  but  to  b^  clothed  with  a  kind 
of  legal  immortality.  Special  privileges  conferred  upon 
towns  and  individuals  in  a  variety  of  ways,  and  for. 
numerous  purposes,  having  a  connexion  with  the  public 
interest,  are  franchises, 

♦V.  Of  Annuities.  •460 

An  annuity,  says  Lord  Coke,*  is  a  yearly  sum  sti- 
pulated to  be  paid  to  another,  in  fee,  or  for  life,  or  years, 
and  chargeable  only  on  the  person  of  the  grantor.  If  it  be 
agreed  to  be  paid  to  the  annuitant  and  his  heirs,  it  is  a 
personal  fee,  and  transmissible  by  descent  like  an  estate 
in  fee,  and  forfeitable  for  treason  as  an  hereditament,** 
and  for  that  reason  it  belongs  to  the  class  of  incorporeal 
hereditaments.  It  is  chargeable  upon  the  person  of  the 
grantor,  for  if  the  annuity  was  made  chargeable  upon 
land,  it  would  then  become  a  rent  charge.^  The  remedy 
for  a  failure  in  the  payment  of  the  annuity,  was  anciently 
by  the  original  writ  of  annuity,  but  now  the  remedy  is 


in  express  terms  all  interference  within  specified  distances.  This  is  in 
affirmance  of  the  common  law  rule,  and  it  is  the  wisest  course,  for  it  pre- 
vents all  uncertainty  and  dispute  as  to  what  are  reasonable  distances  in  the 
given  case,  and  what  would  amount  to  an  unlawful  interference. 

•  Co.  Li/M  44.  b. 

^  Co.  Liu.  2.  a.    NeviFscaso,  7  Co.  34.  b. 

•  Co,  Liu.  144.  b. 

Vol.  III.  63 
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by  a  personal  action  of  debt  or  covenant  on  the  instru- 
ment by  which  the  annuity  is  created.  Unless  the  grantor 
grants  the  annuity  for  himself  and  his  heirs,  the  heirs  of 
the  grsmtor  are  not  bound,  for  the  law  presumes,  by  the 
omission  to  name  them,  that  he  did  not  intend  to  include 
them  in  the  obligation.' 

VI.   0/ Rents. 

Rents  are  the  last  species  of  these  incorporeal  heredi- 
taments, and  they  form  a  very  important  and  interesting 
title  under  this  branch  of  the  law. 

(1.)  Of  the  variotis  kinds  of  Rents, 

Rent  is  a  certain  profit  in  money,  provisions,  chattels, 
or  labour,  issuing  out  of  lands  and  tenements,  in  retri- 
bution for  the  use,  and  it  cannot  issue  out  of  a  mere 
privilege  or  easement.**  There  were,  at  common 
law,  according  to  Littleton,*^  three  kinds  of  rent, 
viz.  rent  service,  rent  charge,  and  rent  seek.  Reni 
service  was  where  the  tenant  held  his  land  by 
*461  *fealty,  or  other  corporeal  service,  and  a  certain 
rent ;  and  it  was  called  rent  service,  because 
there  was  some  corporeal  service  incident  to  the  tenancy, 
as  fealty,  homage,  or  other  service.**  A  right  of  distress 
was  inseparably  incident  to  this  rent.  RenZ  charge^  or 
fee-farm  rent,  is  where  the  rent  is  created  by  deed,  and 
the  fee  granted ;  and  as  there  is  no  fealty  annexed  to 
such  a  grant  of  the  whole  estate,  the  right  of  distress  is 
not  an  incident,  and  it  requires  an  express  power  of 
distress  to  be  annexed  to  the  grant,  which  gives  it  the 
name  of  a  rent  charge,  because  the  lands  are,  by  the 


■  Co.  Litt.  144.  b.  Mr.  Ellis,  in  a  recent  treatise,  entitled  "  The  Late  <jf 
Fire  and  Life  Insurance  and  AnnuitieSf^^  has  collected  and  arranged  all  the 
law  on  the  subject  of  annuities  for  lives. 

^  S  Black.  Com.  41.     Gilbert  on  Rents,  9.     Co.  Uu.  142.  a.    Buszard  e. 
Cape],  8  Barnw.  S(  Cress.  141. 

«  Sec.  213. 

*  Litt.  B.  213.     Co.  Litt.  142.  a. 
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deed,  charged  with  a  distress.**  Rent  seckj  siccus,  or  bar- 
ren rent,  was  rent  reserved  by  deed,  without  any  clause 
of  distress,  and  in  a  case  in  which  the  owner  of  the 
rent  had  no  future  interest  or  reversion  in  the  land. 
The  owner  of  the  rent  was  accordingly  driven  to  the 
slow  and  tedious  remedy  by  a  writ  of  annuity,  or  a  writ 
of  assize.**  But  the  statute  of  4  Geo»  11.  c.  28.  abolished 
all  distinction  between  the  several  kinds  of  rent,  so  far 
as  to  give  the  same  remedy  by  distress  in  cases  of  rents 
seek,  rents  of  assize,  and  chief  rents,  as  in  the  case  of 
rent  reserved  upon  a  lease.  The  statute  of  New-York,*^ 
has  not  adopted  that  provision  in  so  many  words,  but  it 
gives  the  remedy  by  distress  in  all  cases  where  any  cer- 
tain services,  or  certain  rents  reserved  out  of  lands  or 
tenements  remain  due.  The  remedy  is  extended  equally 
to  the  grantees,  and  assignees  of  the  lessor,  and  to  the 
heirs,  executors,  and  administrators  of  the  party  entitled. 
There  is,  therefore,  the  same  universal  remedy  by 
action  and  by  distress,  for  every  species  of  rent  or 
service    lawfully    due,    when    the    same   is   certain.** 


•Litt.  8.  217.     Co,Litt.l4Z.h. 

»  Liu.  B.  213.  217,  218.  235,  236.     Co.  LiU.  15U.  b.  160.  a.     Gilbert  on 

•  NeuhYork  Revised  Statutes,  vol.  i.  747.  sec.  18.  20,  21,  22. 

<■  Cornell  v.  Lamb,  2  CovoenCs  Rep.  652.  Smith  v.  Colson,  10  Johns.  Rep. 
91.  The  case  of  Cornell  v.  Lamb  assumes  that  a  reversionary  interest 
must  be  subsisting  in  the  person  who  distrains ;  but  that  case  arose  prior  to 
the  NeuhYork  Revised  Statutes,  and  when  the  extended  provision  in  those 
statutes  had  not  been  adopted.  The  restriction  as  to  the  necessity  of  a  re* 
versionary  interest  mentioned  in  that  case,  seems  to  be  now  removed  by 
the  Idtli  section  of  the  statute  above  cited.  A  doubt  was  suggested,  in  the 
case  of  Cornell  t.  Lamb,  whether  the  right  of  distress  could  exist,  in  those 
cases  where  the  land  was  allodial,  without  an  authority  for  that  purpose  in 
the  lease  or  contract  To  establish  the  right  of  distress  at  common  law, 
without  any  power  in  the  lease,  there  always  existed  a  rent  due,  u  rever- 
sionary interest  in  the  landlord,  and  fealty  due  as  incident  to  the  tenure  of 
free  and  common  socage.  To  remove  this  doubt,  it  was  declared  by  tlie 
New-York  Revised  Statutes,  vol.  i.  718,  sec.  4  ,  rendering  all  lands  in  the 
state  allodial,  that  the  abolition  of  tenures  should  not  take  away  or  discharge 
any  rents  or  services  certain,  which  had  been,  or  might  be  created  or  re- 
served. Tiiis  was  intended  to  subject  allodial  lands  to  the  incidents  which 
before  applied  to  socage  tenures. 
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The  *tenancv  that  will  authorize  a  distress  does 
not  necessarily  require  a  formal  lease,  and  it  may 
be  implied  from  circumstances,  and  a  parol  leeise  will  be 
sufficient.* 

The  best  way  of  reserving  perpetual  rents,  if  it  be 
intended  that  rents  should  always  be  of  the  same  value, 
is  to  stipulate  that  the  payment  be  in  kind,  such  as  wheat, 
or  other  produce,  or  iu  cattle  or  poultry.  This  was  the 
almost  universal  practice  in  ancient  times,  and  a  great 
proportion  of  the  ancient  leases  in  New-York,  in  the 
manor  countiee,  were  of , that  description.  By  the  statute 
of  18  Eliz.,  one  third  part  of  the  rent  upon  college  leases 
was  directed  to  be  reserved  in  corn,  to  be  paid  either  in 
corn,  or  at  the  current  prices  at  the  nearest  public  mar- 
ket.    We  have  an   instance  in  New- York  of  the  same 

provident  foresight  in  the  act  ittstituting  the 
•463     u?iivcrsity,^  *and   limiting  its  annual  income  to 

40,000  bushels  of  wheat.  This  arrangement  saves 
the  interest  of  the  persons  in  whose  favour  rent  is  re- 
served from  sinking  by  the  depreciation  of  money, 
owing  to  the  augmentation  of  gold  and  silver,  and  the 
accumulation  of  paper  credit.  The  rents  which  have 
been  reserved  in  corn,  says  Doctor  Smith,  have  pre- 
served their  value  much  better  than  those  which  have 
been  reserved  in  money .'^ 


*  Knight  r.  Bennett,  3  Bing,  Rep.  361.  Cornell  v.  Lamb,  2  Coieen's  Rtp, 
652.  Jacks  v.  Smitii,  1  Bay's  Rep.  315.  It  was  to  be  presumed  tliat  in 
those  states  in  which  Uie  English  law  of  distress  for  rent  has  been  c*sseii- 
tially  preserved,  the  remedy  had  equally  been  extended  to  every  kind  of 
rent.  But  I  should  infer  that  this  was  not  the  case  in  Virginia,  for  in  the 
American  Jurist,  No.  8.,  the  question  is  raised,  and  discus.sed  with  much 
acuteness  and  research,  whether  in  VirginUt,  on  the  conveyance  of  land  in  fee 
HmpUj  reserving  rent,  thefeofforj  withotU  an  express  stipulation  to  that  tffrH, 
has  a  right  of  distress.  The  writer  concludes  in  the  affirmative,  and  tJiat  ob 
a  feoftment  in  fee  tcith  a  resertalion  of  reitty  tlie  feoflee  thereby  becomes  a 
tenant,  and  the  feoiSbr  a  landlord,  with  the  remote  reversionary  intereste 
called  a  reverter. 

•»  Laws  of  New-York,  sess.  36.  ch.  69.  sec.  1. 

«  SmiJth'8  Wealth  of  Nations,  vol.  i,  34.  187. 
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In  the  feudal  ages,  a  great  proportion  of  the  produce 
of  the  land  went  as  rent  to  the  landlord.  The  cultivators 
of  the  soil  were  generally  bondsmen,  or  tenants  at  will, 
whose  labours  in  peace,  and  services  in  war,  were  equally 
at  the  command  of  the  landlord.  In  modem  times,  the 
rent  of  land  has  been  tripled  and  quadrupled,  but  the 
produce  of  the  land,  in  the  progress  of  improvement, 
has  been  increased  in  a  much  greater  proportion,  and 
the  amount  of  the  yearly  produce  of  land  is  several  times 
greater  than  the  amount  of  the  yearly  rent.* 

(2.)   When,  and  how  far  not  Payable. 

1.   Of  Eviction. 

It  is  a  rule  of  law,  that  the  rent  must  be  reserved  to 
him  from  whom  the  land  proceeded,  or  to  his  lawful 
representatives,  and  it  cannot  be  reserved  to  a  stranger. 
'Thus,  if, A.  leases  a  lot,  or  parcel  of  land,  to  B.,  on  a 
certain  rent,  the  payment  of  that  rent  cannot  be  reserved 
to  C. ;  and  the  reason  is,  that  the  rent  is  payable  as  a 
return  for  the  possession  of  the  land,  and  it  must,  there* 
fore,  be  rendered  to  the  person  from  whom  the  land 
passed.**  It  was  also,  on  the  same  ground,  decided,  in 
FrescoU  v.  De  Forest,  and  afterwards  in  Cornell  v.  Lamb,^ 
that  the  right  of  distress  for  rent  was  incident  to  the 
reversion,  and  that  no  other  person  could  distrain 
•but  he  who  owned  the  reversion.  The  person  *464 
who  distrains  must  have  some  reversionary  inte- 
rest to  sustain  the  right.^  If  the  landlord  dies  before  the 
rent  becomes  due,  it  gpes  to  the  heir  as  incident  to  the 
reversion ;  but  if  he  dies  after  the  rent  had  become 
payable,  it  goes  to  the  executor  or  administrator  as  part 
of  the  personal  estate,  and  the  executor  or  administrator 


».  Smith's  Wealth  of  NationSy  vol.  i.  333. 

*>  LUt.  s.  346.     Co.  Liu.  143.  b. 

«  16  Johns.  Rep.  159.    2  CowerCs  Rep.  652. 

^  This  is  altered  in  New- York  by  statute.    Vide  supra^  p.  461. 
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has  the  same  remedy  by  action  or  by  distress,  for  the 
recovery  of  all  such  arrears,  that  the  testator  or  intestate 
might  have  had  if  living.*  If  the  tenant  be  evicted  from 
the  lands  demised  to  him,  by  a  title  paramount,  before 
the  rent  falls  due,  he  will  be  discharged  from  the  pajrment 
of  the  rent,  for  the  obligation  to  pay  ceases  when  the 
consideration  for  it  ceases,  and  which  was  the  enjoyment 
of  the  land.^  But  if  the  lawful  eviction  by  paramount 
title,  be  of  part  only  of  the  demised  premises,  the  rent  is 
apportionable,  and  the  eviction  a  bar  pro  tantoJ^  So,  if 
there  be  an  actual  expulsion  of  the  tenant  frorfi  the  whole, 
or  a  part,  by  the  lessor,  before  the  rent  becomes  due,  and 
be  continued  until  after  the  rent  becomes  due,  the  entire 
rent  is  suspended  f  but  no  offensive  or  outrageous  con- 
duct on  the  part  of  the  landlord,  as  by  erecting  a  nuisance 
in  the  neighbourhood  of  the  demised  premises,  will  be 
sufficient.® 

2.  Destruction  of  the  Premises. 
•465  •The  cases  have  afforded  a  full  discussion  of 
the  interesting  question,  how  far  a  tenant  is  ex- 
cused from  the  payment  of  rent,  when  he  is  deprived, 
even  by  inevitable  necessity  or  misfortune,  and  without 
any  default  on  his  part,  or  on  the  part  of  the  landlord, 
of  the  enjoyment  of  the  premises.     In  Tavenier^s  case, 

*  1  Saund.  Rep,  287.  n.  11.  Strafford  v.  Wentworth,  Prec.  w  Ch.  555. 
Rockingham  v.  Penrice,  1  P.  Wm.  177.  Laics  of  New-  York,  scsa.  36.  ch.  63. 
sec.  18.  New-York  Revised  Statute.%  vol.  i.  747.  sec.  21,  22.  ^Dana's 
Ken.  Rep.  54. 

*  2  Rd.  Abr.  tit.  Rent,  O.     1  Saund,  Rep.  205.  n. 

«  Stevenson  v.  Lambard,  2  East's  Rep.  576.  Lansing  v.  Van  Alftyne, 
2  WendeWs  Rep.  561. 

«»  Salmon  v.  Smith,  1  Saund.  Rep.  202.  204.  note  2.  Co.  Lift.  148.  b. 
Ascough's  case,  9  Co.  135.  Page  v.  Parr,  Styles'  Rep.  432.  Timbrell  v. 
Bullock,  ibid.  446.  Pendleton  r.  Dyett,  4  Cown's  Rep.  581.  Bennet  c 
Bittle,  4  Rawle,  339.  The  same  principle  applies  if  the  tenant  has  been 
obliged  to  pay  rent  to  a  person  havi ng  a  prior  and  better  tttle  to  it.  Sapsfow 
V.  Fletcher,  4  Term  Rep.  511. 

*  Pendleton  r.  Dyett,  ub,  sup, 
f  1  Dy.  Rep.  55.  b. 
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which  arose  in  34  and  36  Hen.  VIH.,  a  man  made  a 
lease  of  land,  and  of  a  flock  of  sheep,  rendering  a  certain 
rent,  and  all  the  sheep  died.  The  question  was,  whether 
the  tenant  could  have  relief  from  this  calamity,  at  the 
expense  of  his  landlord,  by  an  apportionment  of  the  rent. 
It  was  very  much  debated,  and  different  opinions  were 
entertained  by  the  sergeants  and  judges  who  discussed 
the  subject.  Some  of  them  thought  there  was  good 
reason  and  equity  to  apportion  the  rent,  or,  in  other 
words,  to  make  a  proportional  deduction  for  the  loss  of 
the  sheep.  But  others  held  to  the  contrary  opinion,  and 
th^t  though  the  sea,  or  an  inundation,  should  gain  upon 
the  land,  or  part  of  it  be  burnt  by  wildfire,  the  entire 
rent  must  issue  out  of  the  remainder,  and  that  it  would 
be  different  if  part  of  the  land  should  be  recovered  from 
the  tenant  by  a  title  paramount  to  that  derived  from  his 
landlord.  The  point  was  left  unsettled  by  this  early 
decision,  but  the  opinion  of  those  who  were  for  the 
payment  of  the  entire  rent,  gained  a  decided  superiority 
in  the  course  of  the  subsequent  century. 

In  Faradine  v.  Jarie^  an  action  of  debt  was  brought  for 
rent,  upon  a  lease  for  years,  and  the  defendant  pleaded, 
by  way  of  excuse  for  the  non-payment  of  the  rent,  that 
he  had  been  driven  from  the  premises  by  public  enemies, 
viz.  by  Prince  Rupert  and  his  soldiers.  The  case  was 
fully  and  ably  argued  before  the  King's  Bench,  during 
the  time  of  the  civil  wars,  in  the  reign  of  Charles  I. 
It  was  insisted,  that  by  the  law  of  reason,  a  man  ought 
not  to  pay  rent  when  he  could  not  enj6y,  without 
any  default  on  his  part,  the  land  demised  *to  him,  *466 
and  that  the  civil  and  canon  law  exempted  the 
party  in  such  a  case.  But  Rolle,  J.,  (the  same  person 
who  was  author  of  the  abridgment,)  overruled  the  plea, 
and  held,  that  neither  the  hostile  army,  nor  an  inundation, 


»  il2eyn's  Rep,  26.     Sf^lej'  Rtp.  47. 
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would  exempt  the  tenant  from  paying  rent.  The  same 
doctrine  has  been  continued  to  this  day;  and  it  is  well 
settled,  that  upon  an  express  contract  to  pay  rent,  the 
loss  of  the  premises  by  fire,  or  inundation,  or  external 
violence,  will  not  exempt  the  party  from  his  obligation  to 
pay  the.  rent-  The  case  ofHallett  v.  Wylic^''  was  decided 
on  that  principle  ;  and  the  principal  English  authorities 
were  reviewed.  Since  that  decision,  the  point  has  been 
presented  and  decided  the  same  way  in  the  English 
C.  B.,  in  Baker  v.  Holtzapffdl;^  and  the  unsettled  ques- 
tion, whether  a  court  of  equity  would  grant  relief  to  the 
tenant  against  the  landlord's  cLaim  at  law  for  rent,  has 
also  been  put  at  rest  by  the  decision  in  Hare  v.  Grote^'' 
in  the  English  Exchequer,  and  of  Holtzapffell  v.  Bakery^ 
in  the  English  Court  of  Chancery.  In  both  of  these 
cases,  the  Court  of  Equity  refused  to  interfere  in  favour 
of  the  tenant,  who  was  considered  as  having  no  equity 
against  the  effect  of  his  own  express  agreement  to  pay 
the  rent.  The  same  rule  prevails  equally  in  England, 
and  in  this  country,  in  the  case  of  an  express  covenant 
to  pay  rent  f  but  it  is  understood  that,  by  the  civil  law, 
the  praetor  would  exempt  the  tenant  from  paying  rent, 
or  modify  the  obligation,  according  to  equity,  when  the 
property  was  destroyed  by  fire,  inundation,  or 
•467     violence,  *or  the  crops  failed  by  a  bad  season. 


»  3  Johns.  Hep.  44. 

t>  4  Taunt.  Jlcp.  45. 

•^  3  Anst.  Rep.  687. 

.*  18  Vtscy's  Rep.  115.  See,  also,  to  the  same  point,  Leeds  v.  Chatham, 
1  Simon,  146.,  and  Lamott  v.  Sterrett,  1  Hart.  S^  Johns.  42. 

«  Pollard  V.  Shaeffer,  1  Dallas'  Rep.210.  Fowler  ».  Bott, 6  Mass.  Ref-^- 
Wagner  v.  White,  4  Harr.  Sf  Johns.  564.  Leeds  v.  Chatham,  1  Simon,  146., 
contra.    Ripley  v.  Wightman,  4  M'Cord,  447.    Gates  r.  Green,  4  Pmge,  355. 

f  Dig.  19.  2. 15. 2.  Ibid.  50. 17. 23.  Code,  4. 65. 8.  ;  and  see  tlie  copious 
annotations  in  the  Elzevir  edition  of  the  Corpus  Juris  CimliSy  annexed  to  the 
article  in  the  code.  The  doctrine  of  the  civil  law  is  also  followed  in  the 
French  law,  and  in  the  law  of  other  countries  which  follow  the  civil  law, 
Code  CivU,  n.  1722.  1733.  1  BelVs  Com.  452.  CitU  Code  of  Louisiana,  art. 
2667.  Fu/eiMforf  (b.5.c.6.sec.2.)con8idersthe  rule  of  thecivillawtobe 
juBtand  equitable. 
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So,  Lord  Northington,  in  Brown  v.  Quilter,^  thought  it 
very  clear,  that  a  man  should  not  pay  rent  for  what  he 
cannot  enjoy,  if  occasioned  by  an  accident  which  he  did 
not  undertake  to  meet.  But  I  apprehend  that  the  law, 
as  it  is  now  settled  on  that  point,  rests  on  solid  founda- 
tions of  justice  and  policy.  It  is  to  be  observed,  that 
the  case  only  applies  to  express  agreements  to  pay ;  and 
if  a  party  will  voluntarily  create  a  duty  or  charge  upon 
himself,  he  ought  to  abide  by  it  when  the  other  party  is 
not  in  fault,  and  when  he  might  have  provided,  if  he  had 
chosen,  against  his  responsibility  in  case  of  such  acci- 
dents. The  loss  of  the  rent  must  fall  either  on  the  lessor 
or  lessee,  and  there  is  no  more  equity  that  the  landlord 
should  bear  it  than  the  tenant,  when  the  tenant  has 
engaged  expressly  to  pay  rent,  and  when  the  landlord 
must  bear  the  loss  of  the  property  destroyed.  The 
calamity  is  mutual ;  and  there  is  much  weight  in  the 
observation  of  the  counsel,  in  one  of  the  cases  referred 
to,  that  these  losses  by  fire  may  often  proceed  from  the 
carelessness  of  tenants  ;  and  if  they  can  escape  from  the 
rent,  which  they  may  deem  inconvenient,  by  leaving  the 
property  carelessly  exposed,  it  might  very  much  lessen 
the  inducements  to  a  reasonable  and  necessary  vigilance 
on  their  part. 

Inevitable  accident  will  excuse  a  party  from  a  penalty, 
but  will  not  relieve  him  from  his  covenant  to  perform. 
Thus,  in  a, case  as  early  as  28  and  29  Henry  VIIL**  the 
party  covenanted  to  sustain  and  repair  the  banks  of  a 
river,  under  pain  of  forfeiture  of  lOZ.,  and  the 
banks  were  destroyed  suddenly  *by  a  great  flood.  *4C8 
The  court  held,  that  he  was  bound  to  repair,  but 
was  not  subjected  to  the  penalty.  And  in  a  modem 
case,  in  the  time  of  Lord  Mansfield,*'  it  was  held,  that 


•  Amb.  Rep.  619. 

•  1  JPycr,  33.  a. 

•  BiiUockr.  Doramitt,  2  Chiiiy's  K.  B.  Ftp.  6(>3. 

Vol.  m.  64 
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the  assignee  of  a  lease,  in  which  the  lessee  covenanted 
for  himself  and  his  assigns,  absolutely  to  repair,  was 
bound  to  repair,  notwithstanding  the  buildings  were 
destroyed  by  fire.  And  if  the  premises  be  out  of  repair, 
the  tenant  cannot  make  repairs  at  the  expense  of  the 
landlord,  or  deduct  the  amount  of  them  out  of  the  rent, 
unless  there  be  a  special  agreement  for  that  purpose 
between  the  tenant  and  his  landlord.*  But  if  the  tenant 
be  not  under  any  agreement  to  repair,  and  the  premises 
become  unsafe  and  useless  from  want  of  repairs,  the  te- 
nant from  year  to  year  may  quit  without  notice,  and  he 
would  not  be  liable,  in  an  action  for  use  and  occupation, 
for  any  rent  after  the  occupation  had  ceased  to  be 
beneficial.** 

When  rent  is  due,  a  tender  upon  the  land  is  good,  and 
prevents  a  forfeiture.  The  tenant  is  not  bound  to  go 
and  seek  the  landlord,  provided  the  contract  be  silent  as 
to  the  place  of  payment,  and  yet  a  personal  tender  to  the 
landlord,  off  the  land,  is  also  good.*^  The  time  of  pay- 
"  ment  depends  upon  the  contract ;  and  if  there  be  no 
special  agreement  to  the  contrary,  the  payment  would  be 
due  either  yearly,  half-yearly,  or  quarterly,  according  to 
the  usage  of  the  country,  and  the  presumed  intention  to 
conform  to  it.  If  there  be  no  usage  in  the  case,  the  rent 
is  due  at  the  end  of  the  year.  But  in  the  city  of  New- 
York,  it  is  provided  by  statute,  that,  in  the  absence  of 
any  special  agreement,  the  rent  is  payable  quarterly, 
and  the  hiring  terminates  on  the  first  of  May  thereafter.** 

•469     *3.   Of  ApportwnmcnU 

On  the  subject  of  the  apportionment  of  rent,  there 


•  Mumford  v.  Brown,  6  Cowtri'a  Rep.  475. 

i»  Edwards  v.  Hethcrington,  cited  in  Salisbury  v.  Marshall,  4  Carr.  Sf 
Payne,  65. 

e  Walterr.Dewey,  16  JoAns.  Rep.  222.  Gibbs,  Ch.  J.,  Soward  v.  Palmer, 
8  Taunt.  Rep.  277.    Hunter  v.  Le  Conte,  6  Cousen^t  Rep.  728. 

*  N.  Y.  ReviseA  Statutes,  vol.  i.  744.  sec.  1. 
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are  several  distinctions  to  be  noticed.  There  are  two 
modes  of  apportioning  rent'.  The  one  is,  by  granting  the 
reversion  of  part  of  the  land  out  of  which  the  rent  issues 
the  other,  by  granting  part  of  the  rent  to  one  person,  and 
part  to  another.*  It  is  laid  down  as  a  general  rule,  in 
the  more  ancient  cases,  that  if  the  owner  of  a  rent  ser- 
vice purchased  part  of  the  land  out  of  which  the  rent 
issued,  the  rent  was  to  be  apportioned  according  to  its 
just  value,  and  the  tenant  was  discharged  of  the  rent,  in 
a  ratio  to  the  land  purchased.  But  if  a  man  had  a  rent 
charge,  and  purchased  part  of  the  land  out  of  which  the 
rent  issued,  the  whole  rent  was  held  to  be  extinguished.^ 
The  objection  to  the  doctrine  of  the  apportionment  of  rent 
was,  that  it  exposed  the  tenant  to  several  suits  or 
processes  of  distress,  for  a  thing  which  was  originally 
entire,  and  he  ought  not  to  be  obliged  to  pay  his  rent  in 
different  parcels,  and  to  several  landlords,  when  he 
contracted  to  pay,  in  one  entire  sum,  to  one  person.  But 
the  convenience  of  mankind  dictated  the  necessity  of  an 
apportionment  of  rent  in  a  variety  of  cases.  Though  it 
was  a  principle  of  the  common  law  that  an  entire  con- 
tract could  not  be  apportioned,  yet  the  apportionment  of 
rent  was,  under  certain  circumstances  allowed  by  the 
common  law,  either  on  severance  of  the  land  from  which 
it  issued,  or  of  the  reversion  to  which  it  was  an  incident. 
A  person  has  a  right  to  sell  the  whole  or  any  part  of  his 
reversionary  interest  in  land.  It  may  be  necessary  to 
divide  his  estate  out  on  rent  among  his  children,  or  to  sell 
part  to  answer  the  exigencies  of  the  family ;  and  it  would 
be  intolerable  if  such  a  necessary  sale  worked  an  ex- 
tinguishment of  the  whole  rent.  The  rent  passes  as  an 
incident  to  the  purchaser  of  the  reversion,  and  the  tenant 
may  always  avoid   several  suits  and  distresses  by  a 


»  Abbott,  Ch.  J.,  5  Bamw.  Sf  Aid.  876. 

»»  Liu.  sec.  222.     Co.  LiU.  147.  b.  148.  a.    Talbot's  case,  8  Co.  104.  106. 
GiUtert  on  Rents,  152. 163, 164. 
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punctual  payment  *of  his  rent.  The  rent  is  to  be  ap- 
portioned among  the  several  owners  of  the  reversion  or 
of  the  rent,  according  to  the  value  of  the  land  ;  and 
whenever  the  question  becomes  a  litigated  one  in  a  court 
of  justice,  it  is  the  business  of  the  jury,  upon  evidence 
produced,  to  apportion  the  rent  to  the  value  of  the  land. 
These  things  are  now  generally  regulated  by  the  agree- 
ment of  parties,  whenever  a  sale  of  part  only  of  the 
demised  premises  is  made,  and  the  tenant  h£is  no  concern 
with  the  transaction,  since  he  pays  no  more  than  his 
stipulated  rent,  and  to  the  claimants  in  the  proportions 
settled  by  themselves.  There  is  no  doubt,  therefore, 
that  a  rent  charge  may  be  apportioned,  whenever  the 
reversioner  or  owner  of  the  rent  either  releases  part  of 
the  rent  to  the  tenant,  or  conveys  part  of  the  land  to  a 
stranger.*  The  rent  is  also  liable  to  apportionment  by 
act  of  law,  as  in  cases  of  descent  and  judicial  sales.**  If 
the  landlord  enters  upon  part  of  the  demised  premises 
by  wrong,  the  better  opinion  is,  that  it  suspends  the 
payment  of  the  whole  rent  until  the  tenant  be  restored 
to  the  whole  possession,  for  tlie  lessor  ought  not  to  be 
able  so  to  apportion  his  owni  wrong  as  to  oblige  the  te- 
nant to  pay  any  thing  for  the  residue  ;*"  but  the  rule  is 
otherwise  in  the  case  of  a  lawful  entrj'  into  part  of  the 
demised  premises,  by  the  authority  of  the  tenant  him- 
self.d 

The  rule  at  common  law  was,  that  neither  law  nor 


■  Co.  Liu,  148.  a.  Gilbert  on  Rents,  163.  Farley  v.  Craig,  6.Halsied, 
262. 

b  Wottonr.  Shirt,  Cro.  Eliz.  742,  Li«.  sec.  224.  1  /?oZ.  Ahr.  tit.  Appor* 
twnmcnt,  D.  pi.  3,  4, 5.  The  judicial  sales  spoken  of  in  the  cases  cited,  were 
those  in  which  part  of  a  rent  charge  was  extended  on  execution,  and  it 
was  held  good,  though  the  tenant  might  be  liable  to  two  executions.  * 

c  1  RoL  Ahr.  940.  n.  Gilbert's  Law  of  Ex.  283.  Smith  c.  Raleigh,  3 
Campb.  513.     Briggsr.  Hale,  4  Leigh,  484. 

^  Hodgkins  ».  Robson,  1  Vent.  Rep.  276.  Vaughan  u.  Blaiichanl,  1 
Yeatts'  Rep.  176.  ' 
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equity  would  apportion  rent  as  to  time,  and,  therefore,  if 
the  tenant  for  life  gave  a  lease  for  years,  rendering  a 
yearly  rent,  and  died  in  the  course  of  the  year,  the  rent 
could  not  be  apportioned,  and  the  tenant  would  go  free 
of  rent  for  the  first  part  of  the  year.  The  principle 
was,  that  an  entire  contract  could  *not  be  appor-  ♦471 
tioned.  The  imperfect  performance  of  it  depend- 
ing on  various  acts,  could  riot  reasonably  afford  a  title  to 
the  whole,  and  from  the  complex  nature  and  uncertain 
value  of  part  performance,  it  could  not  afford  a  title  to 
any  part  of  the  stipulated  consideration.*  But  the  statute 
of  11  Geo.  IL,  c.  19.  sec.  15.,  supplied  the  principle,  that 
apportionment  should  be  made  of  rent  in  respect  to  time 
in  such  cases,  and  that  part  of  the  statute  has  been  re- 
enacted  or  adopted  in  this  country.** 


»  Bro.  Abr.  tit.  Apportionment,  pi.  7.  26.      Clun's  case,  10   Co.  127. 
Jenner  v.  Morgan,  1  P.  JVm.  332.    The   Master  of  the  Roils,  in  Hay  v. 
Palmer,  2  ibid.  .502.  Cutter  r.  Powell,  6  Ternij  820.    Annuities  and  servants' 
wages,  like  rents,  were  not  in  general  apportionable  at  common  law,  and 
the  rule  seemed  to  be  applicable  to  all  periodical  payments  becoming  due 
at  fixed  intervals.     If  a  servant  was  hired  for  the  montli  or  year,  and  the 
service  ceased  within  the  time,  tliere  was  no  aj)i>ortionmcnt  of  wa^es  for 
the  actual  time  of  service,  though  the  rule  operated  in  some  cases  most 
unjustly.  Bro.  Abr.  tit.  Apportionment,  pi.  13.  22.  26.  Countess  of  Plymouth 
V.  Tiirogmorton,  1  Salk.  65.     But  the  old  rule  is  now  held  to  be  relaxed, 
and  wages,  it  is  understood,  may  be  apportioned,  upon  the  principle  that 
such  is  the  reasonable  construction  of  the  contract  of  hiring.     Lawrence 
J.,  6  Term,  326.     M'Clure  v.  Pyatt,  4  ilf  Corrf,  2t>.     Bacot  v.  Par n ell,  2 
Bailey's  S.  C.  Rep.  424.  And  though  annuities  are  not  subject  to  apportion- 
ment, like  rent,  under  the  statute  of  11  Geo.  II.,  yet  if  the  annuitant  dies 
within  the  quarter  or  year,  as  the  case  may  be,  and  the  annuity  was  given 
for  maintenance  in  infancy,  or  for  the  separate  maintenance  of  a  feme*covert, 
equity  will  apportion  the  annuity  up  to  the  day  of  the  annuitant's  death,  on 
the  principle  that  the  allowance  was  necessary.    Hay  c.  Palmer,  2  P.   Wm, 
581.    Pearly  v.  Smith,  3  AUc.  2G0.     Howell  r.  llanforth,  2  Blacks.  Rep, 
1016.     17  Serg.  S^  Rawlcy  173,  S.  P.     Dividends,  or  moneys  invested  in 
stock,  are  also  held  not  to  be,  as  a  general  rule,  apportionable,  cither  in  lamr 
Ofjequity.    Wilson  r.  Harmcr,  2  Ves.  672.     Rasleigh  r.  Master,  3  Bro,  99. 
»>  N,  Y.  Revised  Slatuies,  vol.  i.  747.  sec.  22.     17  Ser^.  ^  Rattle,  171.     Ex 
parte  Smith,  1  Swanst.  Rep,  333.     The  editor  has  annexed  a  learned  note  to 
the  last  case,  on  the  doctriiie  of  apportionment  as  existing  both  before  and 
since  the  statute  of  11  Geo.  II.    The  Statute  of  4  William  IV.,  ch.  22.,  in 
aunendment  of  the  Aet  of  11  Geo.  II.,  declared  that  aU  rents  service,  rents 
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3.   Of  the  Remedy, 

The  remedy  provided  by  law  for  the  recovery  of  rent, 
depends  upon  the  nature  of  the  instrument  or 
•472  contract  by  *which  payment  is  secured.  The 
suit  may  be  an .  action  of  covenant,  or  debt,  or 
assumpsit,  for  the  use  and  occupation  of  the  land.  The 
landlord  may  also  re-enter,  or  recover  possession  of  the 
land,  by  the  action  of  ejectment,  for  non-payment  of 
rent,  provided  half  a  year's  rent  or  more  be  in  arrear, 
and  no  suflScient  distress  can  be  found ;  and  if  the  tenant, 
in  such  a  case,  does  not  redeem  within  six  months  after 
execution  issued,  the  land  will  be  deemed  discharged 
from  the  lease  or  contract.*  But  the  more  usual,  prompt, 
and  effectual  remedy,  is  by  distress,  which  was  provided 
by  the  common  law,  and  has  been  regulated  and  greatly 
improved  by  statute  in  England  and  in  this  country. 

In  New-York  we  have  adopted  the  common  law  on 
the  subject  of  distress  for  rent,  and  we  have  likewise  re- 
enacted  the  substance  of  the  English  statutes  of  52  Hen- 
in.,  3  Edw.  L,  13  Edw.  L,  21  Hen.  VIH.,  17  Car.  n„  2 
W.  and  M.,  8  Anne,  and  4  and  11  Geo*  11.,^  and  which 
statutes  were  made  on  purpose  to  control  abuses,  and 
mitigate  the  rigour  of  the  common  law.  The  English 
common  and  statute  law,  in  relation  to  distress  for  rent, 
has  been  generally,  and,  I  apprehend,  essentially  adopted 
in  several  of  the  other  states,  as,  for  instance,  in  New- 
Jersey,  Pennsylvania,  Delaware,  Indiana,*^  Maryland, 


charge,  and  other  rents,  annuities,  dividends,  and  all  (^r  payments  of  every 
description,  made  payable  at  fixed  periods,  should  be  apportioned,  and  it  pro- 
vided for  the  recovery  of  the  apportioned  parts  from  the  last  period  of 
payment. 

•  This  was  the  provision  of  the  statute  of  4  Geo.  II.,  and  it'  is  adopted  in 
New-York,  {N.  Y.  Revised  Statutes,  vol.  ii.  505.,)  and  probably  in  several 
of  the  other  states. 

b  N.  Y.  Remscd  Statutes,  vol.  i.  747.  sec.  18—24.     Ibid.  vol.  ii.  500—505. 

«  In  Indiana  the  landlord  cannot  distrain  in  person  or  by  his  bailiff,  but 
under  the  statute  of  1824,  he  must  go  before  a  Justice  of  the  Peace,  and 
on  oath  obtain  a  warrant  to  a  constable  to  make  the  distress,  and  if  the 
tenant  replevies  the  goods,  he  gives  bond  to  prosecute  the  landlord  and  not 
th«  officer.     Harris  v.  M'Faddin,  2.  Blackf.  Ind.  Rep.  70. 
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Virginia,  and  South  Carolina  ;*  but  the  whole  law  has 
been  judicially  declared,  in  North  Carolina,  to 
be  irreconcilable  with  the  •spirit  of  their  law*  and  •473 
government,  and  to  be  of  no  force  in  that  state.^. 
It  is  deemed  to  be  equally  objectionable,  in  the  opinion 
of  judicial  authority,  in  South  Carolina,  and  fit  to  be 
abolished,  as  being  an  unreasonable  and  oppressive 
relict  of  the  feudal  system,  and  repugnant  to  the.  policy 
of  our  institutions.*^  The  common  law  method  of  distress 
for  rent  is  expressly  abolished  by  statute  in  Alabama.** 
In  Louisiana,  the  English  remedy  for  rent  essentially 
prevails,  for  the  lessor  has  a  right  of  pledge  on  the 
movable  effects  of  the  lessee  found  upon  the  premises, 
and  also  on  the  movable  effects  of  third  persons  being  in 
a  house  or  store  on  the  premises  by  their  consent,  express 
or  implied.  The  right  does  not  extend  to  goods  tran- 
siendy  or  accidentally  on  the  premises,  and  the  lessor 
may  exercise  his  right  of  seizing  the  goods  while  on  the 
land,  or  within  fifteen  days  after  they  are  removed, 
provided  they  continue  to  be  the  property  of  the  lessee.* 
In  the  New-England  states,  their  law  of  attachment  on 
mesne  process  may  have  superseded  the  law  of  distress 
for  rent ;  but  under  their  attachment  laws,  the  principles 


•  Hartshorn  v.  Kierman,  2  Hoisted' s  Rep.  29.  Hoskins  v.  Paul,  4  ibid, 
110.  Woglam  V.  Cowperthwaite,  2  Dallas^  Rep.  68.  jGarret  v.  Hughlet,  1 
Harr.  Sf  Johns.  3.  City  Council  of  Charleston  v.  Price,  1  M^ Cordis  Rep» 
299.  Dorsey  v.  Hays,  7  Harr.  8f  Johns.  370.  Neale  v.  Cautice,  iMd.  372, 
Smith  V,  Meanes,  16  iSerg.  8^  Rawhf  375.  Ridge  v.  Wilson,  1  Blackford^s 
Ind.  Rep.  409.  Wright  v.  Mathews,  2  ibid.  187.  Mayo  v.  Winfree,  2  Leigh, 
370.    Jones  v.  Murdaugh,  ibid.  447.     Cripps  v.  Talvande,  4  M^Cord,  20. 

*»  Dalgleish  v.  Grandy,  Cam.  S^  Nor.  Rep.  22. 

«  Youngblood  v.  Lowry,  2  AV  Cord's  Rep.  39.  But,  notwithstanding  this 
strong  language,  the  law  of  distress  is  still  in  force  in  South  Carolina,  and 
the  statute  of  1808,  even  allows  landlords  to  distrain  for  double  rent  from 
the  demand  of  possession,  when  the  t^ant  holds  over  for  three  months  after 
notice  to  quit.  Talvande  v.  Cripps,  3  AVCord,  147.  Reeves  -r.  M'Kenzie, 
1  BaXUy,  497. 

^  Totdmin's  Dig.  702.  act  1812. 

•  Civil  Cede  of  Louisiana,  art.  267.S»2679. 
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of  the  common  law  doctrine  of  distress  seem  to  have  been 
essentially  assumed,  subject  to  the  same  checks  and 
limitations  ivhlch,  under  the  English  statute  law,  and 
modern  decisions,  have  modified  and  improved  it.*  I 
shall,  therefore,  proceed  to  consider  the  remedy  by  dis- 
tress for  rent,  upon  the  principles  of  the  English  common 
and  statute  law,  as  being  incorporated  into  the  jurispru- 
dence of  most  of  the  United  States. 

The  exorbitant  authority  and  importance  of  the  feudal 
aristocracy,  and  the  extreme  dependence,  and  even 
vassalage  of  the  tenants,  was  the  occasion  of  introducing 
the  law  of  distresses,  and  which  summary  remedy  is 
applicable  to  no  other  contracts  for  the  payment  of  money, 

than  those  between  landlord  and  tenant.     The 
♦474     non-payment  of  rent,  or  non-performance  *of  any 

other  stipulated  service,  was  originally,  by  the 
feudal  law,  a  forfeiture  of  the  feud,  and  the  lord  was  at 
liberty  to  enter  and  re-assume  it.  The  severity  of  those 
feudal  forfeitures  was  then  changed,  and  intended  to  be 
softened  into  the  right  of  distress,  which  was  borrowed, 
as  Baron  Gilbert  supposes,*"  from  the  civil  law,  for  by 
that  law  the  creditor  had  a  right  to  seize  a  pledge  in  order 
to  obtain  justice.  So,  under  the  feudal  law,  instead  of 
insisting  upon  an  absolute  forfeiture  of  the  land,  or  even 
of  the  right  of  the  lord  to  enter  and  hold  the  lands  until 
the  tenant  had  rendered  his  service,  the .  law  substituted 
the  seizure  of  the  cattle,  and  other  movables  found  upon 
the  land,  and  allowed. them  to  be  detained  as  a  pledge 
until  the  damages  were  paid.  This  power  of  distress, 
as  anciently  used,  was  soon  found  to  be  as  grievous  and 
oppressive  as  the  feudal  forfeiture.  It  was  equally  dis- 
tressing to  the  tenant  to  be  stripped  in  an  instant  of  alj 

»  Potter  c.  Hall,  3  Pick.  Hep.  368.  The  regulation  of  the  law  of  distress 
was  made  by  statute  in  Massachusetts  as  early  as  1641.  Digest  of  Massa- 
ehusctts  LawSf  1675.  The  remedy  by  the  writ  of  replevin  for  goods  db- 
trained  or  impounded,  is  regulated  by  statute  in  Connecticut  Rteittd 
Statutssr  1821. 

*  Gilbert  on  DistrtsscSj  2. 
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his  good'§  and  chattels,  for  arrearages  of  rent,  as  it  was 
to  be  turned  out  of  the  possession  of  his  farm.  The  power 
of  distraining  for  rent,  and  other  feudal  services,  became 
an  engine  of  the  most  insupportable  tyranny  and  oppres- 
sion.* These  abuses  were  first  stated  in  the  statute  of 
61  Hen.  III.,  De  Districtione  Scaccariij  wherein  it  is 
mentioned,  that  the  commonalty  of  the  realm  had 
sustained  great  damage  by  wrongful  taking  of  distresses 
for  the  king's  debts ;  and  it  provided,  that  when  beasts 
should  be  distrained  and  impounded,  the  owner  might 
feed  them  without  disturbance ;  and  that  the  things 
distrained  should  not  be  sold  until  the  expiration  of  fifteen 
days ;  and  that  if  there  were  any  chattels  to  distrain, 
neither  beasts  of  the  plough,  nor  sheep,  should  be  dis- 
trained ;  and  that  the  distress  should  be  reasonable  in 
amount,  according  to  the  estimation  of  neighbours.  In 
the  following  year,  the  statute  of  Marlebridge,  in  the  52 
Hen.  III.,  was  passed,  providing  more  generally 
against  the  abuse  of  the  *right  of  distress,  and  *475 
that  statute  stated  the  abuses  of  landlords  in 
strong  language :  Magnates  graves  ultmics  fecerunt,  et 
districtiones  quosque  redeiniHioncs  recipei'unt  ad  voluntatem 
suam.  What  made  the  grievance  more  insupportable 
was,  that  the  lords  refused  to  permit  the  king's  courts  to 
take  cognizance  of  the  distresses  which  the}'^  had  made 
at  their  own  pleasure,  and,  therefore,  as  Sir  Edward 
Coke  observes,  they  assumed  to  be  judges  in  their  own 
causes,  contrary  to  the  solid  maxim  of  the  common  law.** 
This  statute  restored  the  authority  of  the  regular  courts, 
and  ordered  all  distresses  to  be  reasonable,  and  that 
whoever  made  an  excessive  distress,  should  be  grievously 
amerced.  The  distress  was  not  to  be  taken  or  driven 
out  of  the  county,  and  it  was  not  to  be  made  upon  the 


»  Gilbert  on  Distresses,  3. 
«>  2  Inst.  10-2,  10:J. 

Vol.  in.  G5 
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public  highway,  and  a  remedy  by  replevin  was  given  for 
a  wrongful  distress.  By  these  salutary  provisions,  the 
power  of  distress  was  confined  to  the  original  intention 
of  the  law,  which  was  to  seize  the  tenant's  goods  by 
way  of  pledge,  in  order  to  compel  him  to  perform  his 
feudal  engagements.* 

The  common  law  also  imposed  several  benign  restric- 
tions upon  this  summary  and  somewhat  perilous  autho- 
rity of  distress.  It  forbade  perishable  articles  to  be  dis- 
trained, because  all  pledges  ought  to  be  returned  in  the 
same  good  condition  as  when  taken.  It  forbade  the 
tools  and  implements  of  a  man's  trade,  as  well  as  the 
beasts  of  the  plough,  to  be  distrained,  provided  other 
articles  could  be  found ;  because  the  taking  of  such 
articles  would  tend  to  produce  an  utter  inability  in  the 
tenant  to  redeem  the  pledge.**  The  goods  were  also  to 
be  put  into  a  pound,  and  there  kept  safely,  without 
being  used  by  the  landlord,  until  they  were  redeem- 

ed.« 
*476  *But  if  the  tenant  was  disposed  to  controvert  the 
legality  of  the  distress,  either  by  denying  any  rent 
,  to  be  due,  or  by  averring  it  to  be  paid,  the  law  provided 
him  with  a  remedy  by  the  writ  of  replevin ;  which  was  a 
writ  authorizing  the  sheriff  to  take  back  the  pledge  and 
deliver  it  to  the  tenant,  on  receiving  security  from  him 
to  prosecute  the  writ  to  effect,  and  to  return  the  chattels 
taken,  if  he  should  fail  in  making  good  his  defence. 

In  modern  times,  the  whole  policy  of  the  law  respect- 
ing distresses  has  been  changed.  It  was  inconvenient, 
if  not  absurd,  that  property  should  be  kept  in  an  inactive 


*  Gilbert  on  Distresses,  4.  34. 

»  2  Inst.  132, 133.     Giibert  on  Distresses,  35, 36. 

*  Cro,  Jac.  148.  A  tender  of  amends  comes  too  late  afler  the  goods  are 
impounded,  for  they  are  then  in  the  custody  of  the  law.  PUkington's  case, 
5  Co.  76.  a.  It  is  good  while  the  chattels  remain  in  the  custody  of  the  dis- 
trainor. Browne  v.  Powoll,  12  B.  Moore,  454.  Hilson  r.  Blain,  2  Boct^V 
5.  C  RiBp.  168. 
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State  in  order  to  compel  a  man  to  perform  hid  stipulated 
payment.  A  distress  at  this  day  is  no  more  than  a  sum- 
mary mode  of  seizing  and  selling  the  tenant's  property, 
to  satisfy  the  rent  which  he  owes  ;  and  the  extent  and 
manner  of  the  operation  have  been  changed,  and  made 
entirely  reasonable  and  just,  and  equally  conducive  to 
the  security  of  the  landlord  and  the  protection  of  com- 
merce. 

When  rent  is  due  and  unpaid,  and  when  no  judgment 
in  a  personal  action  has  been  had  for  the  recovery  of  the 
same,*  the  landlord,  upon  demand,  may  enter  imme- 
diately, by  himself  or  his  agent,**  upon  the  demised 
premises,  and  distrain  any  goods  and  chattels  that  are  to 
be  found  there,  belonging  to  the  tenant  or  others ;  and  this 
right  of  the  landlord  to  distrain  any  goods  and  chattels 
upon  the  premises,  is  founded  upon  reasons  of  pub- 
lic convenience,  and  to  prevent  collusion  and  fraud.* 


■  New-York  Revised  Statutes^  vol.  ii.  500.  sec.  2.  In  Maryland,  by  statute, 
in  1832,  the  remedy  by  distress  for  rent,  payable  in  grain  or  other  produce, 
was  regulated.  In  Pennsylvania,  judgment  in  debt  for  rent,  without  satis- 
faction, does  not  take  away  the  remedy  by  distress.  Bantleon  v.  Smith,  2 
Binney^s.  Rep.  146. 

•»  As  a  check  to  abuse  in  the  exercise  of  the  right  of  distress,  the  NeW'York 
Revised  SUUtUeSf  vol.  ii.  501.  sec.  3.  8., -require  every  distress  to  be  made  by 
the  shoriif  or  one  of  his  deputies,  or  by  a  constable  or  marshal  of  the  city 
or  town,  and  upon  the  previous  affidavit  of  the  landlord  or  his  agent,  of  the 
nmoont  of  rent  due,  and  the  time  when. 

*^  Gorton T>.  Falkner,  4  Term  Rep.  565.  Jones  tJ.  Powell,  5  Barnw.  8^  Cress. 
647.  In  Virginia,  by  statute,  in  1818,  the  property  of  strangers  found  upon 
the  premises,  is  exempted  from  distress.  4  Randolphj  334.  In  Gorton  v. 
Falknrt",  Mr.  J.  Ashhurst  considers  the  foundation  of  the  principle  that 
the  goods  of  the  stranger  may  be  taken  to  he,  that  the  landlord  is  supposed 
to  give  credit  to  the  visible  stock  on  the  premises,  and  he  ought,  therefore, 
to  have  recourse  to  every  thing  he  finds  there.  But  the  Chief  Justice  in 
Pennsylvania,  in  Brown  r.  Sims,  17  Serg.  Sf  Ratcle,  138.,  was  of  opinion, 
that  the  right  of  distraining  a  stranger's  goods  on  the  premises,  rested  on 
no  principle  of  reason  or  justice,  and  he  thought  that  the  constantly  grow- 
ing exceptions  to  that  part  of  the  law  of  distress,  would,  in  the  end,  eat 
out  the  rule  itself.  In  New-Jersey,  by  statute,  the  goods  on  the  premises 
not  belonging  to  the  tenant  are  exempted  from  distress  for  retit  due  from 
the  tenant.  New-Jersey  Revised  Laws,  'iOl.  sec.  8.  In  Ohio,  the  writ 
of  replevin  lies  for  goods  and  chattels  wrongfully  detained,  but  I  do  not 
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I 
But  this  inconvenient  *privilege    is    sublet  to  many 

exceptions.  Articles  that  may  be  temporarily  placed 
upon  the  land  by  way  of  trade,  and  belonging  to 
third  persons,*  arc  exempted  from  distress,  on  the 
bi^oad  principle  of  public  convenience,  and  for  the  bene- 
fit of  commerce.  A  horse  at  a  public  inn,  or  sent  to  a 
livery  stable  to  be  taken  care .  of,  or  corn*  at  a  mill,  or 
^  cloth  at  a  tailor's  shop,  or  a  grazier's  cattle  put  upon  the 
land  for  anight,  on  tlie  way  to  market,  or  goods  deposited 
in  a  warehouse  for  sale,  or  on  storage  in  the  way  of 
trade,  or  goods  of  a  principal  in  the  hands  of  a  factor, 
are  not  distrainable  for  rent.^  With  respect  to  the  cattle 
of  a  stranger  found  upon  the  land,  there  is  this  distinction, 
that  if  they  broke  in  they  are  distrainable  inimediately, 
but  if  the  fences  were  bad,  they  are  not  distrainable, 
until  the  owner,  after  notice,  has  neglected  to  take  them 
away.^  Corn  and  grass,  whether  growing  or  cut,  are 
seizable  by  way  of  distress,  and  those  articles  and 
cattle  may  be  secured  or  impounded  upon  the  premises, 
and  there  sold.*^     The  distress  must  be  reasonable,  and 


perceive  in  the  '*  enacted  and  revised"  laws  of  Ohio,  of  1831,  any  allusion 
specially,  to  distress  for  rent.  The  Kentucky  statute  of  1811,  on  this  sub- 
ject, gives  the  landlord  a  right  to  disti'ain  the  goods  of  his  tenant  or  sub- 
tenant onJy,  and  thus  exempts  from  the  distress  warrant  the  goods  of  all 
other  persons,  even  those  bona  fide  purchased  of  the  tenant,  and  still  re- 
maining on  the  premises.  And  this  power  of  distress  for  rent  does  not  ex- 
tend to  tlie  interest  of  a  mortgjigor,  or  his  equity  of  redemption  in  goods 
mortgaged.  Snyder  v.  Hitt,  2  Dana's  Ken.  JRep.  204.  Craddock  v.  Riddles- 
barger,  ibid,  212. 

»  Hoskins  r.  Paul,  4  Hahted,  110. 

»»2  Saimd.  Rep.  289.  a.  n.  7.  Gisbourne  v.  Hurst,  1  Sedk.  Rep,  249.  3 
Blacks.  Com,  8.  Gilman  v,  Elton,  3  Brod.  8f  Bing,  75.  Co.  LUt,  47.  &. 
Thompson  v,  Mashiter,  1  Bing.  Rep.  283.  Matthias  r.  Mesnard,  2  Carr.  if 
PaynCf  353.  Brown  v.  Sims,  17  Serg.  Sf  RatcUy  138.  Youngblood  v.  Lowry, 
2M'Cord's  Rep.39. 

«  In  South  Carolina,  estrays,  though  levant  et  cmidwnt,  are  not  distraina- 
ble for  rent,  but  the  cattle  of  third  persons,  put  on  the  premises  with  the 
consent  of  the  owners,  are  liable  to  distress.  Reeves  r.  M'Kenzie,  1 
6ailey's  Rep.  497. 

•*  Corn  growing,  and  sold  on  fi-fa.,  is  not  distrliinable  for  rent  accrubig 
after  seizure  on  the  execution.  Wright ».  DeweSf  3  Xetille  Sf  Manning, 
790. 
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it  cannot  *be  made  in  a  public  highway,  or  removed  out 
of  the  county.*  The  highway,  in  particular,  ought  to  be 
secure  t9  the  tenant  for  the  intercourse  of  commerce,  and 
the  preservation  of  peace  and  good  order. 

Nor  can  beasts  of  the  plough,  sheep,  or  implements 
of  a  man's  trade,  be  taken  for  rent,  so  long  as  other 
property  can  be  found ;  but  they  may  be  distrained  if 
not  in  actual  use  at  die  time,  and  there  be  no  other 
sufficient  distress  on  the  premises.**  In  the  case  of  Simp- 
son V.  Hartopp,^  the  question  was,  whether  a  stocking 
frame,  in  the  actual  use  of  a  weaver  at  the  time,  was 
distrainable  for  rent ;  and  after  two  distinct  arguments,  at 
different  terms,  it  was  adjudged,  thatit  was  not.  Lord 
Ch.  J.  Willes  took  an  accurate  and  elaborate  view  of  the 
law  on  the  subject ;  and  it  was  stated,  that  there  were 
several  sorts  of  things  not  distrainable  at  common  law. 
1.  Things  annexed  to  the  freehold,  such,  for  instance,  as 
furnaces,  millstones,  and  chimney  pieces.  2.  Things 
delivered  to  a  person  exercising  a  public  trade,  to  be 
worked  up  or  managed  in  the  way  of  his  trade,  as  a 
horse  at  a  smith's  shop,  materials  sent  to  a  weaver,  a 
horse  brought  to  an  inn ;  though,  with  respect  to  a  car- 
riage at  a  livery  stable,  it  has  since  been  determined,** 


»By  the  Neto-York  Revised  Statutes ^  vol.  ii.  501.  sec.  5,  6.,  tbe  distress 
cannot  be  driven  out  of  the  town,  except  to  a  pound  within  three  miles 
distance,  and  within  the  same  county ;  and  all  beasts  and  chattels  taken  at 
one  time,  must  be  kept,  as  near  as  may  be,  in  the  same  place.  Nor  can 
goods  distrained  be  removed  if  tender  of  tlie  rent  be  made  before  they  are 
impounded  or  removed.     Vertue  v.  Beasley,  2  Moody  8f  Manikin,  21. 

''  Gorton  r.  Falkner,  4  Term  Rep.  565.  Fenton  r.  Logan,  9  Bing.  Rep. 
676.  2  Inst.  132,  133.  New-York  Revised  Statutes,  vol.  ii.  5(>2.  sec.  13. 
In  Louisiana,  the  landlord  has  a  privilege,  by  way  of  pledge,  on  the  tools 
of  a  tradesman  found  on  the  premises,  for  the  payment  of  rent.  Parker  v, 
Starkvireather,  19  Martin,  337. 

*  Willes'  Rep.  5)2. 

^  Francis  v.  Wyatt,  3  Burr.  Rep.  1498.  This  case  was  questioned  as  to 
the  accuracy  of  tlie  report,  by  Mr.  J.  Patterson,  in  Brown  v.  Shevil,  4  Neville 
8f  Manning,  277.,  where  it  was  held,  that  all  goods  sent  by  a  tradesman 
to  be  wrought  upon  in  the  trade,  were,  while  in  his  custody,  protected 
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that  it  was  not  privileged  from  distress  for  rent  by  the 
lessor  of  the  stable.  3.  Cocks,  or  sheaves  of  com.  4. 
Beasts  of  the  plough,  and  instruments  of  husbandry. 
6.  Insti'uments  of  a  man's  trade.     These  two  last  sorts 

were  only  exempted  from  distress  svb  mode; 
♦479     *that  is,   upon   the  supposition  that  there  was 

other  suflGicient  distress.  The  court,  in  that  case, 
held,  that  the  stocking  frame  was  privileged  from  distress 
while  the  party  wsis  actually  using  it,  even  though  there 
was  no  other  distress  on  the  premises.  If  it  had  not 
been  in  actual  use,  it  might  have  been  distrained ;  and  if 
things  in  actual  occupancy  could  be  distrained,  it  would, 
as  Lord  Kenyon  observed,*  perpetually  lead  to  a  breach 
of  the  peace.  The  case  of  Webb  v.  Bell,^  seems  to  have 
laid  down  a  contrary  doctrine  to  a  certain  extent ;  for  it 
was  there  held,  that  two  horses,  and  the  harness  fastened 
to  a  cart  laden  with  corn,  might  be  distrained  for  rent. 
But  Lord  Ch.  J.  Willes  doubted  the  law  of  that  case ; 
and  even  in  the  case  itself  a  doubt  is  suggested,  whether, 
if  a  man  had  been  upon  the  cart,  the  whole  team  would 
not  have  been  privileged  for  the  time.  In  Massachusetts, 
under  their  law  of  attachment  upon  mesne  process,  which 
is  analogous  to  the  common  law  doctrine  of  distress  for 
rent,  it  has  been  held,  that  a. stage  coach  at  a  tavern,  in 
preparation,  and  nearly  ready  to  depart,  might  be  at- 
tached ;  and  the  court  inclined  to  think,  that  stage 
coaches,  steamboats,  and  vessels  in  actual  use,  might  be 
attached,  though  the  decision  did  not  go  to  that  broad 
extent.*^ 


from  distress;  and  th^t  the  rule  applied  to  the  case  of  a  beast  sent  to  a 
butcher  to  be  slaughtered  for  the  sender. 

»  Storey  v.  Robinson,  6  Term  Rep,  138.  Fentonu.  Logan,  9  Bing,  Rtf. 
676.  S.  P. 

«» 1  Sid.  Rep.  440. 

<=  Potter  V.  Hall,  3  Pick.  Rep.  368.  The  New-York  Revised  StatuUs,  vol.  ii. 
501,  502.  sec.  10«  Ibid.  367.  sec.  22.,  specially  exempt  spinning  wheels, 
weaving  looms,  and  stoves,  kept  for  use  in  a  dwcUidg^house,  books  not  ex.- 
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After  the  distress  has  been  duly  made,  if  the  goods 
be  not  replevied  within  five  days  after  notice,  the  statute 
of  New-York  has  provided,  that  the  goods  shall  be 
forthwith  appraised,  and  sold  at  public  vendue,  under 
the  superintendence  of  a  sheriff  or  constable,  toward 
satisfaction  of  rent.*  And  this  law  of  distress  is  liable  to 
so  much  abuse  on  the  part  of  the  landlord,  and  tenants 
are  so  often  driven  to   desperate   expedients  to  elude 


ceeding  $50  in  value,  and  kept  and  used  as  part  of  the  family  library,  a  pew 
occupied  by  the  family  in  a  place  of  public  worship,  sheep  to  the  number 
of  ten,  with  their  fluecca,  and  the  cloth  manufactured  from  them,  one  cow, 
two  swine,  and  a  few  necessary  articles  of  provisions  and  furniture,  as  well 
as  wearing  apparel  and  bedding,  and  owned  by  a  householder,  and  the  ne- 
cessary tools  of  a  mechanic  to  the  value  of  $25,  from  distress  for  rent,  aa 
well  as  from  execution.  So,  certain  articles,  as  looms,  spinning  wheels, 
stoves,  wool,  flax,  &c.,  to  20  lbs.  weight,  loaned  or  furnished  to  indigent 
widows  and  females,  are  exempt  from  distress,  and  from  execution.  JVeio- 
York  StattUeSy  April  15th,  1814,  ch.  141.  But  things  annexed  to  the  freehold 
for  the  purpose  of  trade  or  manufacure,  and  not  fixed  into  the  wall  of  any 
building,  so  as  to  be  Essential  to  its  support,  and  grain,  grass,  and  roots,  whether 
growing  or  gathered  and  remaining  on  the  land,  may  be  distrained.  On 
the  other  hand,  personal  property  deposited  with,  or  hired,  or  lent  to  the 
tenant  with  the  consent  of  the  landlord,  cannot  be  distrained ;  nor  can  the 
property  of  others  which  accidentally  strays  on  the  premises,  or  is  deposited 
with  a  tavern-keeper,  or  the  keeper  of  a  warehouse,  in  the  usual  course  of 
their  business,  or  deposited  with  any  person  for  the  purpose  of  being  repaired 
or  manufactured.  Ibid.  vol.  ii.  502.  sec.  10. 14.  The  property  of  boarders 
at  taverns  and  boarding-houses,  is  also  exempted  in  New-York  from  dis- 
tress for  rent.  Laws  of  New-Yorkf  sess.  56.  ch.  200.  The  statute  laws  of 
the  other  states,  no  doubt,  exempt  from  execution  and  distress,  or  other  le- 
gal process,  necessary  articles,  requisite  to  keep  families  from  suJSering. 
The  statute  of  Alabama,  in  1832,  is  exceedingly  liberal  Jon  this  point.  It 
exempts  from  all  legal  process  "  two  cows  and  calves,  500  lbs.  of  meat, 
100  bushels  of  corn,a2/  bookSf  a  pair  of  work  oxen,  all  tools  or  implements 
of  trade,  20  head  of  hogs,"  &c. 

By  the  Roman  law,  the  landlord's  lien  for  his  rent  of  a  farm  was  confined 
to  the  produce  of  the  field.  Neither  cattle,  nor  implements  of  husbandry, 
nor  furniture,  were  included.  But  the  rule  varied  in  the  case  of  houses 
rented,  and  the  permanent  movables  within  the  houses  were  liable  to  dis- 
tress for  rent.     Dig.  20.  2. 7.  1. 

»  JV.  y.  Revised  StattUeSy  vol.  ii.  504.  sec.  24, 25, 26. ;  and  within  ten  days 
afler  the  sale,  the  officer  must  file,  in  the  office  of  the  town  clerk,  the 
original  warrant  of  distress,  and  the  original  affidavit  of  the  landlord  or  his 
agent.    Ihid.  501.  sec.  9. 
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the  promptitude  and  rapidity  of  the  recovery,  that  tlie 
law  has  been  obliged  to  hold  out  the  penalty  of  double 
damages  against  the  one,  if  he  distrains  when  no  rent  is 
due,  and  of  treble  damages  against  the  "other,  if  he  un- 
lawfully rescues  the. goods  distrained.*  If  the  tenant 
holds  over,  the  possession  may  be  recovered  in  New-  ^ 
York,  by  tlie  landlord,  under  a  new  and  summary  course 
of  proceeding.**  The  proceeding  applies  to  tenants  for 
years,  and  from  year  to  year,  or  for  part  of  a  year,  or  at 
will,  or  at  suSerance,  and  to  the  assigns,  under  tenants 
'  or  legal  representatives  of  such  tenant ;  and  it  applies 
to  holding  over  after  the  expiration  of  the  term  without 
permission,  or  after  default  in  the  payment  of  rent  pur- 
suant to  contract.  But  in  the  case  of  a  tenancy 
•481  *at  will,  or  sufferance,  one  month's  previous  notice 
in  writing  to  the  tenant,  to  remove,  must  have 
been  given  ;  and  in  case  the  proceeding  be  for  non-pay- 
ment of  rent,  there  must  have  been  a  previous  demand 
for  the  rent,  or  three  days'  notice  in  writing,  to  pay,  or 
deliver  the  possession.*^  This  summary  remedy  for  non- 
payment of  rent  applies  also  where  the  tenant  has  been 
discharged  under  any  insolvent  act,  as  to  his  debts  or 
person,  or  after  the  estate  has  been  sold  under  an  exe- 
cution against  such  person.**    But  it  does  not  apply,  w-hen 


"  N.  Y.  R^Ued  Statutes,  vol.  ii.  504.  ecc.  23.  27. 

•>  Ibid.  512.  sec.  28.  In  Coiineoticut  suininary  process  to  obtain  posses- 
sion is  also  given  in  favour  of  the  owner,  when  tlie  lessee  holds  over. 
Revised  Statutes  of  ConnectUnt,  1821.  p.  307.  There  is  probably  a  summary 
remedy  to  obtain  possession  as  against  a  lessee,  who  ought  to  quit,  given 
by  statute  in  the  States  generally. 

«  JV.  Y.  Revised  Stalutes,  vol.  i.  745.  sec.  7,  8,  9.  vol.  ii.  513.  sec.  28.  A 
mortgagor  after  forfeiture  is  not  that  kind  of  tenant  who  can  be  dispossessed 
in  this  summary  way.     Roach  v.  Cosine,  9  WendcWs  Rep.  227. 

<*  Ibid.  vol.  ii.  513.  sec.  28,  In  Pennsylvania  under  their  statutes,  a 
summary  remedy  for  recovery  of  possession  is  given  to  the  landlord  when 
the  tenant  removes  without  leaving  goods  sufficient  to  pay  three  months* 
rent,  and  the  tenant  refuses  to  give  security  to  pay  it.  Fray  tag  v.  Ander- 
son, 1  Ashmead,  98.  Black  v.  Anderson,  ihid.  127.  But  this  remedy  does 
not  deprive  the  landlord  of  his  action  fur  tlie  rent,  tliouiih  he  may  have  re- 
possessed himself  of  the  premises.     Rubicum  r.  Williams,  ihid.  230. 
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it  shall  appear  that  satisfaction  for  the  rent  might  have 
been  obtained  by  distress,  and  the  whole  provision  is 
general,  and  applies  to  every  part  of  the  state.     At  com- 
mon law,  distress  could  only  be  made  on  the  land  out 
of  which  the  rent  issues  f  but  now  by  statute,  if  the 
tenant  carries  away  his  goods,  before  or  after  the  rent 
becomes  due,  leaving  the  rent  unpaid,  the  goods  of  such 
tenant  are  not  only  liable  to  be  seized  wherever  found, 
at  any  time  within  thirty  days  after  the  rent  becomes 
due,  though  the  removal  may  have  been  at  any  time 
within   six  months  preceding,   but  the  tenant  forfeits 
double  the  value  of  the  goods  if  the  removal  was  frau- 
dulent.^ And  in  order  to  give  further  and  effectual 
♦security  to  the  rent  of  the  landlord,  the  statute       *482 
of  8  Anne  c.  14.,  declared,  (and  that  provision  has 
been  very  generally  re-enacted  in  this  country,)  that  no 
goods  of  a  tenant,  or  of  any  other  person  being  on  the 
premises,  and  liable  to  distress,  can  be  taken  on  an  exe- 
cution at  the  instance  of  a  creditor,  until  arrears  of  rent 
due  at  the  time,  and  not  exceeding  one  year,  be  pre- 
viously deducted.*"     The  sheriff  must  have  notice  of  the 


■  This  doctrine  waa  enforced  with  great  strictness  in  the  case  ofBuszard 
V.  Capel,  (8  Bamw.  8^  Cress.  14L  6  BinglMm,  150.  S.  C.  on  error,)  where 
it  was  decided,  that  a  barge  attached  to  a  wharf  by  a  rope  could  not  be 
distrained  for  rent  by  the  lessor  of  the  wharf,  though  the  land  on  which  the 
wharf  stood  was  demised,  and  the  tise  qfthe  land  in  the  river  Thames  oppo- 
site the  wharf,  between  high  and  low-.water  mark,  was  demised  as  appurte- 
nant to  the  wharf,  but  not  the  land  itself  over  which  the  barg«  floated  when 
it  was  distrained. 

•»  N.  Y.  Revised  Statutes,  vol.  ii.  502.  sec.  15.  503.  see.  16,  17.  Reynolds 
V.  Shuler.  5  Cowen's  Rep.  323  The  statute  of  New- York  goes  further  than 
the  English  statute  of  11  George  II..  or  the  statuteof  Pennsylvaniaof  1772, 
for  by  them  the  goods  must  have  been  removed  after  the  rent  was  due,  to 
authorize  the  landlord  to  distrain  .them.  Grace  v.  Shively,  12  Serg.  Sc 
Raiole,  217.  The  Pennsylvania  statutes  of  1772  and  of  1825  (the  last  being 
a  supplement  to  the  other)  require  the  removal  to  be  fraudulent.  Purfel  v. 
Sands,  1  Ashmead's  Rep,  i20. 

«  N,  Y.  Revised  Statutes,  vol.  i.  746.  sec.  12 — 17.  Russell  v.  Doty,  4 
Cowen's  Rep.  576.  Statutes  of  Virginia,  Kentucky,  &c. — 2  Dana's  Ken, 
/2cp.208.    • 

Vol.  m.  66 
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landlord's  claim,  otherwise  he  is  not  bound  to  know  who 
liae  landlord  is,  or  what  rent  is  in  arrear.*  The  one  yearns 
rent  to  the  landlord,  in  case  of  execution  against, the  per- 
sonal property  of  the  tenant,  refers  to  the  last  year's  rent  ;^ 
and  by  tie  Revised  Statutes  of  New -York,  if  the  tenant 
denies  that  rent  is  due  as  claimed,  he  may  tender  a 
bond  with  sureties  to  the  officer  to  pay  all  rent  due,  not 
exceeding  one  year's  rent.  The  bond  is  to  be  executed 
to  the  landlord,  and  delivered  to  him,  and  for  his  use,  by 
the  officer,  and  it  is  to  be  received  as  a  substitute  for  bis 
lien  on  the  execution.*^ 

This  power  of  the  landlord  does  not  extend  to  the 
seizure  of  goods,  as  a  distress  for  rent,  when  the  ^oods 
have  been  sold  bonujide,  and  for  a  valuable  consideration, 
either  by  the  tenant  himself,  or  by  execution,  before  the 

seizure  was  made."^  But  a  mortgage  of  the  goods 
•483     is  said  not  *to  be  a  sale  within  the  provision,  so 

as  to  protect  them  from  distress.*  And  if  the 
interest  of  the  tenant  in  the  term  has  ceased,  and  the 
tenancy  ended,  and  the  tenant,  with  his  goods,  removed 
from  the  premises,  a  distress  for  rent  could  not  formerly 
be  made,  though  it  be  within  thirty  days  from  the  termi- 


•  Smith  tJ.  Russell,  3  TatnU.  Rep.  400.  Alexander  r.  Mahon,  ll/oftw- 
Rtp.  la^.  iV.  Y.  Revised  Statutes,  vol.  i.  746.  sec.  12,  13.  Waring  t.  Dew- 
berry, Str.  97. 

^  Bradby  on  Distress  y  118. 

«  N.  Y.  Revised  Statutes,  vol.  i.  746.  sec.  12—17.  The  process  and  forms 
of  the  summary  proceeding  in  New-York,  to  oust  the  tenant  wrong^tully 
holding  over,  are  given  in  a  note  to  the  case  of  Nichols  r.Willi.ims,  8  Covxu, 
1.  If  the  tenant  for  life  or  years,  or  any  other  person  coming  in  under  or  by 
collusion  with  such  tenant,  wilfully  holds  after  demand  and  one  months 
notice  to  quit,  he  is  chargeable  at  the  rate  of  double  the  yearly  value  of  ihe 
land,  and  the  special  damages,  and  equity  cannot  afford  him  any  reiici- 
N.  Y.  Revised  Statutes,  vol.  ii.  745.  sec.  11.  Double  rent  is  likewise  given 
if  a  tenant  gives  notice  of  his  intention  to  quit,  and  does  not  remove  pur- 
suant to  noticei     IbitL  sec.  10. 

•»  N.  Y.  Revised  Statutes,  vol.  ii.  503.  sec.  16.  Neale  v.  Clautice,  7  Harr. 
Sf  Johns.  372.  S.  P.    Craddock  v.  Riddlesbarger,  2  Dana's  Ken.  Rep.  209.211 

*  Reynolds  v.  Shuler,  5  Covxn^s  Rep.  323. 
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nation  of  the  tenancy.*^  The  remedy  by  distress,  accord- 
ing tQ  the  common  law,  assumed  the  tenancy  to  continue, 
and  ceased  with  it  ;^  but  by  a  provision  in  the  statute  of 
8  Anne,,  (and  which  has  been  adopted  in  this  country,*) 
the  remedy  by  distress  is  extended  to  six  months  after 
the  determination  of  the  tenant's  lease,  whether  the  lease 
be  for  life,  for  years,  or  at  will/  It  was  made  necessary, 
under  the  statute,  that  the  landlord's  title  and  the  tenant's 
possession  should  equally  have  continued,  but  by  the 
New-  York  Revised  Statutes,  it  is  declared  generally,  that 
the  distress  may  be  made  upon  any  goods  remaining  or 
removed,  in  the  same  manner,  within  the  same  time, 
and  under  the  same  provisions  and  restrictions,  as  if 
the  tenancy  had  not  ended.*^  The  distress  may  also  be 
made,  under  the  above  limitations,  for  all  the  arrears  of 
rent  arising  during  the  tenancy,  though  the  rent  of  several 
years  should  happen  to  be  in  arrear.® 


»  Terboss  r.  Williams,  5  Cowen's  Rep.  407. 

»>  Co.  Litt.  47.  b.  Pennant's  case,  3  Co.  64.  StanfiU  v.  Hicks,  1  Lord 
Baym,  280. 

*  N.  Y.  Revised  Statutes,  vol.  ii.  500.  sec.  1. 

*  Ibid.  vol.  ii.  500.  sec.  1.  IbUl.  503.  sec.  16.  The  New- York  statutes 
have  likewise  given  a  summary  remedy  to  the  landlord,  with  the  aid  of  a 
magistrate,  in  cages  where  the  premises  are  deserted,  and  the  rent  left  in 
arrear.  iV.  Y.  Revised  StatiUes,  vol.  ii.  512.  A  like  summary  remedy  to 
obtain  posaessiion,  where  there  are  not  goods  on  the  premises  sufficient  to 
pay  the  rent,  is  given  by  statute  in  Pennsylvania,  in  1830. 

«  Braithwaite  v.  Copksey,  IH.  Blacks.  465.  Ex  parte  Grove,  1  Atk.  104. 
Wright  V,  Williams,  5  Cowen's  Rep.  501.  Blake  v.  De  Liesseline,  4  M'Cord, 
496.  The  English  real  property  tommissioners,  in  their  report  in  1829, 
proposed  that  no  person  should  bring  any  action,  or  distrain  for  any  arrears 
of  rent,  after  six  years  from  the  time  when  the  same  became  due.  This 
provision  was  incorporated  into  the  statute  of  3  and  4  William  IV.,  c.  27., 
but  it  does  not  apply  to  actions  of  debt  for  rent  upon  any  indenture  of  demise: 
they  may  be  brought  in  such  cases  within  20  years. 

There  is  a  variety  of  opinion  in  the  books  as  to  the  recovery  of  interest 
upon  rent  in  arrear.  In  covenant  for  rent  payable  in  money,  interest  has 
been. allowed.  Clark  v.  Barlow,  4  Johns.  Rep.'l83.  Obermyer  r.  Nichols, 
6  Binney,  159.  4  M' Cord's  Rep.  59.  S.  P.  On  the  contrary,  in  Cook  v. 
Wise,  3H.8^  Mumf.  463 — 501.,  interest  was  held  not  to  be  recoverable  by 
way  of  damages  in  debt  for  rent,  for  the  party  had  his  remedy  by  distress. 
But  all  the  cases  agree  that,  under  the  remedy  by  distress,  ihe  rent  only, 
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But  the  object  of  this  work  will  not  permit  me  to 
descend  into  gi'eater  detail,  and  I  am  obliged  to  be 
confined  to  a  general  view  of  the  law  on  the  subject  of 
rent,  and  the  remedy  to  recover  it.  The  contract  for 
rentj  and  the  remedy,  are  in  constant  use  and  application; 
and  in  the  cities  and  large  towns  there  are  few  branches 
of  the  law  that  affect  more  sensibly  the  interests  of  every 
class  of  the  people.*     The  law  may  be  deemed  rather 


and  not  interest  by  way  of  damages,  is  recoverable.  Braxthwaite  v.  Cooksey, 
1  H.  Blacks.  465.  Lansing  v.  Rattoone,  6  Johns.  Rep.  43.  All  the  statute 
provisions  relative  to  the  remedy  by  distress,  assume  this  principle.  It  w 
also  adjudged,  that  the  remedy  by  distress  exists  only  in  cases  whye  the 
rent  is  by  the  agreement  of  the  parties  made  certainy  either  in  money  or 
services,  or  can  be  reduced  to  certainty.  Valentine  v.  Jackson,  9  WenddSs 
Rep.  302.  The  N.  Y.  Revised  Staiuits,  vol.  i.  747.  sec.  18.,  give  the  remedy 
by  distress,  when  any  "  certain  services  or  certain  rent,"  reserved  out  of 
land,  is  due» 

Whenever  goods  are  wrongfully  distrained,  the  owner  may  recoverthem 
by  an  action  of  replevin.  This  action  of  replevin  lies  also  in  other  cases 
where  goods  have  been  tortiously  taken  or  detained.  Pangburn  v.  PatridgCt 
7  Johns.  Rep.  140.  See,  also,  6  Binney,  2. ;  16  Serg.  ^  Ratde,  300. ;  Baker 
».  Fales,  16  Mass.  Rep.  147.;  12  Wended' s  Rep.  32.;  U  Jolms.  Hep.  & '' 
15  ibid.  402. ;  19  ibid.  31 . ;  20  ibid.  467. ;  1  WendeWs  Rep.  109.;  to  the  same 
point.  Revised  Code  of  Indiana,  li^31,  2  Blackf.  Jnd,  Rep.  174. 176.,  note  3. 
.Statute  of  Ohio,  1831.  The  N.  Y.  Revised  Statutes,  vol.  ii.  522.,  have  ako 
granted  the  writ  of  replevin  whenever  goods  have  been  ^TongftiUy  taken, 
of  are  wrongfully  detained.  But  the  statute  provides  that  replevin  shall 
not  lie  for  goods  taken  by  warrant  for  any  tax,  assessment,  or  fine,  nor  lor 
goods  seized  on  execution  or  attachment,  unless  they  be  goods  eiempW" 
by  law  from  such  process,  nor  unless  the  party  hatli  a  right  at  tlie  tunc  to 
reduce  the  goods  into  his  possession. 

In  Indiana,  by  statute,  1831,  replevin  lies  for  goods  unlawfully  detained, 
though  they  may  have  been  lawfully  taken.  2  Blackf.  Jnd.  Rep.  176.  note  3. 
418.  note.  When  it  is  said  in  the  books  that  replevin  will  not  lie  for  goods 
taken  in  exeaUion,  the  rule  of  the  common  law  is  to  be  taken  to  be  linuted  to 
cases  in  which  the  writ  of  replevin  is  sued  out  by  the  defendant  in  the 
execution.  The  taking  of  the  goods  of  a  stranger  is  a  trespass,  and  replevin 
lies,  as  the  cases  above  cited  show,  when  goods  are  tortiously  taken,  ^d 
therefore  goods  taken  in  'execution  may  be  replevied  by  a  stranger  to  it- 
Winnard  r.  Foster,  2Lirf«j.  1191.  Rooke's  case,  5  Co.  99.  Piatt,  J.,  in  Clark 
V.  Skinner,  20  Johns,  Rep.  467.  Dunham  v.  Wyckoff,  3  WendelVs  Hep-  2^- 
L.  &  P.  Company  v.  Holbom,  2  Blackf.  Jnd.  Rep.  267.  American  Jurist, 
No.  23.  art.  4.,  where  this  point  is  elaborately  and  ably  discussed.  In 
Virginia,  by  statute  in  1823,  the  writ  of  replevin  is  confined  to  the  caacfiol 
distress  for  rent.     1  Robinson's  Pr.  408. 

•  The  modern  regulations  on  the  subject  of  distresses  for  rent,  arc  founded 
on  the  statutes  of  2  W.  &  M.  c.  5.;  8  Anne,  c.  14.;  4  Geo.  II.  C.28.J 
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prompt  and  strict  with  respect  to  the  interests  of  the 
landlord,  but  I  am  inclined  to  think  it  is  a  necessary 
provision,  and  one  dictated  by  sound  policy.  It  is  best 
for  the  tenant  that  he  should  feel  the  constant  necessity 
of  early  and  punctual  performance  of  his  contract.  It 
stimulates  to  industry,  economy,  temperance,  and  wake- 
ful vigilance ;  and  it  would  tend  to  check  the 
growth  and  prosperity  •of  our  cities,  if  the  law  *486 
did  not  afford  to  landlords  a  speedy  and  effectual 
security  for  their  rents,  against  the  negligence,  extrava- 
gance, and  frauds  of  tenants.  It  is  that  security  which 
encourages  moneyed  men  to  employ  their  capital  in  useful 
and  elegant  improvements.  If  they  were  driven  in  every 
case  to  the  slow  process  of  a  suit  at  law  for  their  rent, 
it  would  lead  to  vexatious  and  countless  lawsuits,  and 
be,  in  many  respects,  detrimental  to  the  public  welfare. 


1 1  Geo.  II.  c.  19. ;  and  those  statutes  have  been  re-enacted,  with  some 
improvements,  in  New- York,  and  doubtless  form  the  basis  of  our  American 
law  on  the  subject  of  distress  for  rent,  in  all  those  states  where  that  remedy 
prevails.  The  statute  of  11  Geo.  II.  c.  19.,  seems  to  have  been,  for 
instance,  very  strictly  adopted  and  followed  in  Pennsylvania  and  Maryland. 

12  Serg.SfRaule,  218.    7  Harr.  8f  Johns.  ^2,  273. 
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LECTURE   LIII. 


OF    THE    HISTORY   OF    THE    LAW    OF    TENURE* 

.  Tenure  is  inseparable  from  the  idea  of  property  in 
land,  according  to  the  theory  of  the  English  law.  All 
the  land  in  England  is  held  mediately  or  immediately  of 
the  king.  There  are  no  lands  to  which  the  term  tenure 
does  not  strictly  apply,  nor  any  proprietors  of  land,  except 
the  king,  Y^ho  arc  not  legally  tenants.  To  express  the 
highest  possible  interest  that  a  subject  can  have  in  land, 
the  English  law  uses  the  terms  fee  simple,  or  a  tenancy 
in  fee,  and  supposes  that  some  other  person  retains  the 
absolute  and  ultimate  right.  The  king  is,  by  fiction,  of 
law,  the  great  lord  paramount,  and  supreme  proprietor 
of  all  the  lands  in  the  kingdom,  and  for  which  he  is  not 
bound  by  services  to  any  superior.  Pradium  Domini 
Regis  est  directum  Dominium,  ctijus  nullus  author  est  nisi 
Deus."  So  thoroughly  does  this  notion  of  tenure  pervade 
the  common  law  doctrine  of  real  property,  that  the  king 
cannot  grant  land  tp  which  the  reservation  of  tenure  is 
not  annexed,  though  he  should  even  declare,  in  express 
words,  the  grant  to  be  absque  aliquo  inde  reddendo.^  Sir 
Henry  Spelman^  defines  a  feud  to  be  ustisfrtictus  rei  im- 
mobilis  svbconditione  Jidei;  vcl  jus  utcndi  pradio  alienor 
The  vassal  took  the  profits,  but  the  property 
♦of  the  soil  remained  in  the  lord,  and  the  seignory  .  ♦488 
of  the  lord  and  the  vassal's  feud  made  together. 


\ »  Co.  LUt.  i.  b.  65.  a.    2  Blacks.  Com.  105. 

»»  Bro.  tit.  Tenures,  3.  52.  6  Co.  6.  b.  9  Co.  123.  a.  Wright  on  Tenures, 
137, 138. 

«  Treatise  of  Feuds  and  Tenures  by  Knight  Service ^  c.  1.  Glossarium  Voce 
Ftodum. 
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saith  Spleman,   that    "absolute  estate  of  inheritance, 
which  the  feudists,  in  time  of  old,  called  aJlodium.^^ 

This  idea  of  tenure  pervades,  to  a  considerable  de- 
gree, the  law  of  real  property  in  this  country.     The  title 
to  land  is  essentially  allodial,  and  every  tenant  in  fee- 
simple  has  an  absolute  and  perfect  title,  yet,  in  technical 
language,  his  estate  is  called,  an  estate  in  fee-simple, 
and  the  tenure  free  and  common  socage.    I  presume 
this  technical  language  is  very  generally  interwoven 
with    the    municipal    jurisprudence    of    the   several 
states,   even  though  not  a  vestige    of  feudal  tenure 
may  remain.     In  many  of  the  states,  there  were  never 
any  marks  of  feudal  tenure,  and  in  all  of  them  the 
ownership  of  land  is  essentially  free    and  indepen- 
dent.    By  the  statute  of  New-York,  of  the  20th  Feb- 
ruary, 1787,*  entitled.  An  Act  Co7iceming  Tenures,  the 
legislature  re-enacted  the  statute  of  12  Car.  11.  c.  24., 
abolishing  the  military  tenures,  and  turning  all  sorts  of 
tenures  into  free  and  common  socage.  Under  that  statute, 
all  estates  of  inheritance  at  common  law,  were  held 
by  the  tenure  of  free  and  common  socage ;  but  all  lands 
held  under  grant  of  the  people  of  the  state,  (and  which 
included,  of  course,  all  the  lands  in  the  western  and 
northern  parts  of  the  state  which  have  been  granted 
and  settled  since  the  revolution,)  were  declared  to  be 
allodial  and  not  feudal,  and  to  be  owned  in  free  and  pure 
allodium.  The  Neiv-  York  Revked  Statutes,  which  took  effect 
on  the  first  day  of  January,  1830,  went  the  entire  length 
of  abolishing  the  existing  theory  of  feudal  tenures  of 
every  description,  with  all  their  incidents,  and  declaring 
all  lands  within  the  state  to  be  aljodial,  and  that  the 
entire  and  absolute  property  was  vested  in  the  owners, 
according  to  the  nature  of  their  respective  estates,  subject 
only  to  the  liability  to  escheat.**     But  though  the 
*489     distinction,  *in  this  country,  between  feudal  and 


•  Laws  of  New- York,  sess.  10.  c.  36. 

•>  New-York  Revised  StattUeSf  vol.  i.  718.  sec.  3. 
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allodial  estates,  either  docs  not  exist  at  all,  or  has 
become  merely  nominal,  it  will  be  impossible  for  the 
student  to  understand  clearly  and  accurately  tlie  doctrine 
of  real  property,  and  the  learning  which  illustrates  it, 
without  bestowing  some  attention  to  the  history  and 
character  of  feudal  tenures, 

L  0/  the  origin  and  establishment  of  Feudal  Tenures  on 
the  CpntinefU  of  Europe. 

Some  writers  have  supposed,  that  the  sources  offends 
were  not  confined  to  the  northern  Gothic  nations  who 
overturned  the  western  eujpire  of  the  Romans  ;  and  that 
an  image  of  feudal  policy  had  been  discovered  in  almost 
every  age  and  quarter  of  the  globe.*  But  the  resem- 
blances which  have  been  suggested  are  too  loosely  stated, 
and  are  too  faint  and  remote,  to  afibrd  any  solid  ground 
for  comparison.  The  institutions  which  seem. to  have 
been  most  congenial  to  tlic  feudal  system,  were  to  be 
found  in  the  Roman  policy.  The  relation  of  patron 
and  client  resembled,  in  some  respects,  the 
♦feudal    lord  and  vassal,  and  Niebuhr,  in  his    *490 


•  Voetf  in  his  Digressio  de  FewliSf  sec.  1.,  and  Mr.  Hargravt,  in  note  1.  to 
lib.  2.  Co.  Liu.,  hare  referred  to  the  several  autliors  by  whom  this  opinion 
has  been  advanced,  and  also  by  whom  it  has  been  refuted.     I  would  further 
add,  that  the  feudal  policy  is  declared  by  Dr.  Robertson  to  have  existed  in 
its  most  rigid  form  among  the  ancient  Mexicans ;  and  the  government  of 
the  Birman  empire  is  said  to  exliibit,  at  this  day,  a  faithful  picture  of  Europe 
during  the  feudal  ages.     The  same  resemblances  have  been  traced  among 
the  Malirattas,  and  the  Rajpoots  in  Hindostan,  and  also  in  the  island  of 
Ceylon.     Robertsoji's  History  ofAmericay  b.  7.  vol.  ii.  280.     CoL  Symes^  Em- 
bassy to  Ava,  vol.  ii.  356.  AsitUic  Annual  Register  for  1799,  tit.  MisceUaneoua 
Tracts,  IIG.     Col.  Tod's  Annals  of  Rajpootana,  reviewed  in  Edinburgh  Re- 
view, No.  103.   Nicbulir  says,  the  feudal  system  was  obstinately  preserved 
among  the  states  or  cities  of  the  Etruscans,  prior  to  the  dominion  of  the  Ro- 
mans.    The  governments  were  rigid  aristocracies,  with  kings  elected  for 
life,  and  the  labouring  classes  were  serfs.    History  of  Rome,  vol.  i.  99.  101. 
Gibbon   discovered  in    tlie  governments   of  the    ancient  Parthian  and 
Persian  empires,  the  essence  of  the  feudal  system,  in  grants,  by  the  king 
to  die  nobles,  of  lands  and  houses,  on  condition  of  service  in  war.     Gib 
ban's  History,  vol.  i.  329.  342. 

Vol.  III.  67 
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Histoiij  of  Rome,''  declares  tliat  relation  to  have  been 
the  feudal  system  in  its  noblest  form.  The  grams 
of  forfeited  lands,  by  the  Roman  conquerors  to  their 
veteran  soldiers,  as  a  recompense  for  past  service,  and 
more  especially  the  grants  of  the  Emperor  Alexander 
Severus,  and  in  the  time  of  Constantino,  on  the  condi- 
tion of  rendering  future  military  service,  aflbrd  the  most 
plausible  argument  for  deducing  the  feudal  customs  and 
tenures  from  the  Roman  law.  There  Avere,  however, 
strong  and  essential  marks  of  difTerencc  between  the  two 
systems.  The  connexion  between  the  patron  and  client 
was  civil,  and  not  militant  and  the  Roman  estates  and 
military  arants  were  stable,  and  of  the  nature  of  allodial 
property.  The  leading  points  of  dillerence  between  the 
lioman  and  feuded  jurisprudence,  in  relation  to  land,  have 
been  abundantly  shown,  by  the  most  able  and  the  most 
learned  pf  the  modern  legal  antiquaries.*' 


*VoI.i.  Oi). 

^  Hurgravc's  note  1.  to  lib.  2.  Co.  Litt.  Butler's  note  77.  to  lib.  3.  Co.  IM. 
Suliirtiu's  Traitisc  on  the  Feudal  Law,  lee.  3.  Mr.  Spence,  in  his  work 
ciitirliHl,  ^1m  Inquiry  into  thr.  Origin  of  the  Laws  aud  Political  Jfist'Utttiota  <f 
Modern  Liiropf:,  London,  182(3,  ]).  5.  IW.,  &c.,  has  examined  iJie  Roman  po- 
licy on  tliiri  sul)ject,  and  studied  the  Roman  laws,  and  particularly  the 
Theodosian  code,  with  the  utmost  attention.  He  has  drawn  from  that 
copious  source  of  legal  antiijuilies,  a  body  of  facts  to  sustain  and  illustrate 
tlic  theory,  that  the  barbarians  adopted,  in  a  great  degree,  tlie  laws  andin- 
•  fetitutions  of  the  Romans,  as  they  found  them  in  the  provinces  which  they 
invnded  and  tiubdued.  liia>  cont'lusion  would  apply  better  to  rraucetlian 
to  any  other  part  of  Kurope.  In  Spain,  it  is  said  that  the  ea/ly  Spanish 
lawsiivers  di.dik*'d  the  Roman  laws,  and  drove  them  from  tlicir  tribunale. 
The  Visi<;othri  prohibited  tlic  use  of  them.  tSce  Institutes  of  the  CicULa^ 
of  Spain,  by  Asso  if  Muuitcl,  jircf.  A  l/islorian  more  learned,  even  in  the 
anti(]ultie3  of  Spain,  than,  probably,  either  of  those  Spanish  doctors, 
admits  tJiatthc  Visigoths  of  Spain  indulged  their  subjects  at  first  with  the 
enjoyment  of  the  It,oman  law,  but  at  Icnjith  they  composed  a  code  of  civil 
and  criminal  jurisprudence,  which  superseded  tiiose  foreign  institutions. 
Gibbon's  History  of  the  Roman  Empire,  vol.  vi.  378.  The  CoUiic  king  of 
Spain,  licascijtto.  proliibited  the  use  of  the  Roman  law  in  the  courts,  and  the 
Visigothic  code  (of  wliicii  tlie  Fucro  Juzgo  was  a  Spanish  translation)  ^vas 
tiic  civil  and  criminiil  statu!»;  law  of  Spain  during  the  (lOthic  ages,  and  prior 
to  the  Partidas;  and  tlie  civil  part  of  that  code  contained  strong  marks  of 
the  irdluence  of  the  Roman  law  infused  into  it  by  the  Spanish  clergy 
See  Edinburgh  Hcriaw,  vol.  xxxi.  art.  5.,  on 'the  Gothic  laws  of  Spain, 
wiiich  the  subject  is  handled  witli  profound  Icaining. 


in 
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The  better,  and  the  prevailing  opinion,  is,  that  the 
origin  of  the  feudal  system  is  essentially  to  be  attributed 


On  tlie  other  hand,  the  Thcodosiai\  code,  aiul  the  books  of  the  jiiris-con- 
sultSj  authorized  by  that  code,  wore  the  law  of  (jiaul  when  it  was  contjiirred 
by  tlie  Visigoths,  Burgiindiaris,  and  Franks;  and  thoj^c  laws  continncd  to 
be  almost  universally  observed  under  the  kinjjs  of  the  first  race,  and  the 
Bfeciarium  contributed  to  preserve  the  knowledge  and  use  of  tliC  Roman 
law  among  the  West-(joths.  But  ev(!nlually  th<;  use  of  tlie  Roman  law 
was  interdicted  in  the  West-Gotbic  empire.  The  Fmperor  Charlemagne, 
in  the  year  788,  caused  the  Theodoi<ian  code  to  be  transcribed  from  tiie 
abridgment  of  it  in  the  edition  of  Alaric,  king  of  tlic  V'itfigoths;  and  that 
abridgment  of  tlie  code,  which  is  sometimes  called  the  Anitm  Breviary, 
or  the  /vy;  Rotnana  of  the  Vissigoths,  was  the  only  one  from  whirli  a  know- 
ledge of  the  civil  law  was  gair^ed  by  the  jurists  of  Gaul,  prior  to  the  recovery 
of  the  Pandects.  Histoire  du  Droit  Fran^aig,  jiar  VAbhc  Flcury,  c.  t>.  11. 
The  Brcviariiim  Aniani,  so  called  after  Anian,  tltc  fust  minir^ter  of  Alaric, 
was  published  at  the  beginning  of  the  sixtli  century,  by  order  of  Alaric,  and 
it  was  compiled  essentially  from  the  Theodosian  cotle,  and  partly  from  the 
codes  of  Gregorius  and  Ilermogenes,  and  the  writings  of  Roman  juris- 
consults ;  and  it  was,  in  its  turn,  superseded  by  the  more  popular  and  vigor- 
ous doctrines  of  the  feudal  system.  Its  poverty  is  incredible,  says  Savigny, 
when  viewed  in  connexion  with  the  rich  materials  from  wJiich  it  was 
formed.  There  is  no  doubt  that  villenage,  or  tlie  servitude  of  the  glebe, 
existed  in  the  Roman  provinces  before  the  German  conijuc-its.  This  ap- 
pears from  the  contents  of  the  code  De  Agricolis,  it  Ccnsitis,  ct  Colunis. 
Code,  lib.  2.  tit.  47.;  and  3Iontcsquieu  has  justly  and  sngaciously  inferred, 
even  from  the  laws  of  the  Buriiundinns,  that  predial  servitude  existed 
m  Gaul  before  it  was  invaded  by  those  barbarians.  Esprit  dcs  Loix,Viy. 
30.  c  10.  But  this  humble  service  bore  no  resemblance  to  crauts  bv 
military  chiefs  to  tlieir  freeborn  soldiers  and  companions,  on  condition  of 
rendering  future  military  service.  M.  >iaiifr7ii},  in  his  History  <fthr,  Uoman 
Law  during  tlie  Middle  Ages,  vol.  i.  (translated  from  the  German  by  E.  Calh- 
cart,)  contends,  from  a  full  examination  of  origiruil  documents,  tbat  tlie 
Roman  law  was  kept  up  after  the  German  conquests,  by  the  aid  of  Roman 
judges,  and  the  former  inhabitants  in  the  provinces  continued  in  the  pos- 
session of  their  personal  freedom  and  property  to  a  considerable  degree. 
They  preserved  their  separate  manners  and  laws,  and  there  aro-=c  a  system 
of  persanal  rigfits  and  laws.  The  Roman  and  his  German  conqueror  resided 
in  the  same  city  or  place,  each  under  his  own  laws.  It  often  happened, 
said  Bishop  Agobard,  in  his  letter  to  Louis  le  Deboniiaire,  that  five  men, 
each  under  a  dilferent  law,  mi^-ht  bo  I'ound  walkins:  or  sitting;  tojrether.  At 
first,  only  two  laws  were  admitted :  the  law  of  tlie  victors,  which  was  pro^ 
perly  a  territorial  law,  and  the  law  of  the  vanquished  pro\incials,  which 
was  personal.  lit  process  of  time,  the  laws  of  other  Cierman  races  con- 
quered by  the  Franks  were  acknowledged  along  with  the  laws  of  the 
victor  and  of  tlic  vanquished  Romans.  In  the  Burgundian  collection  of 
laws,  it  was  declared,  that  fntcr  Eomanos,  Romanis  legihus  pnpcipimusjudi- 
cari.  Ibid.  vol.  i.  100.  10'?.  With  the  Burgundians,  the  Roman  lands 
were  divided  between  the  Burgundians  and  Romans.    The  former  took 
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to  the  northern  *Gothic  conquerors  of  the  Roman  Empire. 
It  was  part  of  their  military  pohcy,  and  devised  by  them 
as  the  most  eflectual  means  to  secure  their  conquests. 
The  chieftain,  as  head  or  representative  of  his  nation, 
allotted  portions  of  the  conquered  lands,  in  parcels,  to 
his  principal  followers,  and  they,  in  their  turn,  gave 
smaller  parcels  to  their  sub-tenants  or  vassals,  and  all 
were  granted  under  the  same  condition  of  fealty 
and  military  service.*  The  rudiments  of  the  feudallaw 
have  been  supposed,  by  many  modern  feudists,  to  have 
existed  in  the  usages  of  the  ancient  Germans,  as  they 

were  studied  and  described  by  Caesar  and  Ta- 
♦493     citus.^  But  there  *could  not  have  been  any  thing 

more  among  the  ancient  Germans,  than  the 
manners  and  state  of  property  fitted  and  prepared  for 
the  introduction  of  the  feudal  tenures.  Land,  with  them, 
was  not  "subject  to  individual  ownership,  but  belonged 

half  of  the  house,  and  two-tliirds  of  tlie  cultivated  lands,  and  onci-thirdof 
the  bondnmcn.  The  West-Goths  also  deprived  the  Romans,  by  fillotnient 
or  partition,  of  two  thirds  of  their  lands.  Jbid.  279.  283.  In  Italy,  the 
East-Gotlis,  under  Odoacer,  took  one-tliird  of  the  land.  JUd,  315,  316.  But 
the  Lombards,  who  succeeded  to  the  Greek  dominion  in  Italv,  took  only  one- 
third  of  the  produce  of  the  Roman  estates,  and  the  Romans  were  apportioned 
among  the  Lombards  as  their  liospites,  or  guests,  and  were  chargeable  with 
the  above  tribute,  M .  Savigny  insists,  that  the  Roman  civil  institutions  in 
the  provincial  cities  were  generously  allowed  by  tlie  Burgundiajis,  West- 
Goths,  Franks,  and  Lombards,  to  be  retained  by  the  vanquished.  Jbid. 
3^7 — 434.  In  like  manner,  after  the  conquest  of  Lombardy  by  Charlemagne, 
it  was  left  to  the  inhabitants  to  choose  whether  they  would  be  judgcid  bj 
their  own,  the  Roman,  or  the  French  law. 

^  Craig's  Jus  Feudalcj  lib.  1.  Dieg.  4.  sec.  4.  De  Fcudonan  Origine  d 
Progressu, 

•*  Sir  Henry  Spelman,  on  Ftuds  and  Tenures  by  Knight  SermcCf  c.  2. — 
Glossariumf  voce  Feodum.  Grotius,  DtJure  Belli  et  PaciSj  lib.  1.  c.  3.  sec. 
23.  WriglU.  on  Tenures^  c.  1.  p.  6, 7.  Sullivan  on  Feudal  LaVj  lee.  3.  Dalr 
tymple^s  Essay  on  Feudal  Property j  c.  1.  Hie  contractus  (scilicet  feudalia) 
proprius  est  Gcrrnanicarum  Gentium, ne  que  usquam  inveniturj  nisivH  (rermani 
sedes posuerunt.  This  is  tlie  language  of  Grotius,  and  that  ofCraigisto 
the  same  effect:  Ha:c  sunt  juris  feudalis prima  cunabula,  htccfeudorumnh 
fantia  ab  usu  et  consuetudine  ferocissimarum  gentium^  quee  ab  AquUone  tat  Ro- 
manum  orbcm  incurrerantj  primum  nata  tt  introducla.  Jus  Feudale fl.  4,5, 
In  a  few  passages  of  Caesar  and  Tacitus,  concerning  the  customa  of  the 
Germans,  may  be  eteen,  says  Dr.  Sullivan,  the  old  feudal  law,  and  all  its 
original  parts,  in  embryo. 
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as  common  property  to  the  community,  and  portions  of 
it  were  annually  divided  among  the  members  of  each 
respective  tribe,  according  to  rank  and  dignity.*  The 
German  nations  beyond  the  Rhine  and  the  Danube, 
prescribed  limits  to  the  march  of  the  Roman  legions  ; 
and  while  the  latter  successfully  established  the  govern- 
ment, arts,  institutions,  and  laws  of  their  own  country, 
in  Spain,  Gaul,  and  Britain,  the  free  and  martial  Ger- 
mans resented  every  such  attempt,  and  preserved  un- 
impaired their  native  usages,  fierce  manners,  and 
independent  genius.** 

♦The  traces  of  the  feudal  policy  were  first  dis-  *494 
tincdy  perceived  among  the  Franks,  Burgimdians, 
and  Lombards,  after  they  had  invaded  the  Roman  pro- 
vinces. They  generally  permitted  the  Roman  institu- 
tions to  remain  in  the  cities  and  towns,  but  they  claimed 
a  proportion  of  the  land  and  slaves  of  the  provincials, 
and  brought  their  own  laws  and  usages  with  them.^  The 
crude  codes  of  the  barbarians  were  reduced  to  writing 
after  they  had  settled  in  their  new  conquests,  and  they 
supplanted,  in  a  very  considerable  degree,  the  Roman 


*  CcEsar  De  Bel.  Gal.  b.  6.  Tacitus,  Mor.  Get.  c.  5.  11. 26.» 
*»  VeUeius  Pater,  b.  2.  c,  117, 118.  It  was  their  custom,  said  the  Germans 
to  Julius  Cffisar,  delivered  down  to  them  from  their  ancestors,  to  oppose, 
not  to  implore,  whoever  made  war  upon  them.  Ctesar,  Dc  Bel.  Gal.  4.  6. 
The  German  tribes  had  national  institutions  before  tlieir  conquests,  and 
they  were  societies  of  freemen,  who  possessed,  in  their  collective  capacity, 
all  powers  legislative  and  judicial.  The  nobles,  as  to  power,  were  merely 
freemen.  The  land  was  divided  into  districts,  and  the  judicial  power  was 
in  all  the  freemen  of  the  district,  and  the  Count  presided  at  the  public  meet> 
ings,  and  commanded  the  ti'ibes  in  war.  The  other  classes,  distinct  from 
the  freemen,  were  bondmen  and  slaves.  Savigny's  History  of  the  Roman 
Lisw  during  (lit  Middle  Ages,  vol.  i.  c.  4. 

«  The  barbarian  conquerors  of  Gaul  and  Italy  generously  allowed  every 
man  to  elect  by  wbat  law  he  would  be  governed.  Esprit  des  Loix,  b.  28.  c. 
2.  Hallam  on  the  Middle  Ages,  vol.  i.  83.  But  Savigny  insists,  that  the  law  by 
which  every  man  was  to  be  governed,  was  determined  by  birth,  aftd  not  by 
election  or  free  choice,  and  he  enters  into  an  elaborate  and  critical  discus- 
sion of  the  point.    History  of  the  Roman  Law,  vol.  i.  134—150. 
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laws.*  The  conquered  lands  which  were  appropriated 
by  the  military  chiefs  to  ihcir  faithful  followers,  had  the 
condition  of  future  military  service  annexed,  and  this 
was  the  origin  of  fiefs  and  feudal  tenures.  The  same 
class  of  persons  who  had  been  characterized  as  volun- 
teers or  companions  in  German}'',  became  loyal  vassals 
under  the  feudal  trrants.^' 

These  grants,  which  were  first  called  benefices,  were, 
in  their  origin,  for  life,  or  perhaps  ojily  for  a  term 
♦495  of  vears.*^  *The  vassal  had  a  ridit  to  Use  the 
land,  and  take  the  profits,  and  he  was  bound  to 
render  in  return  such  feudal  duties  and  services  -as 
belonged  to  a  military  tenure.  The  property  of  the  soil 
remained  in  the  lord  from  whom  the  grant  was  received. 
The  right  to  the  soil,  and  to  the  profits,  of  the  soil,  were 
regarded  as  separate  and  distinct  rights.  This  distinction 
Continued  when  feuds  became  hereditary.  The  king  or 
lord  had  the  dominium  directum,  and  the  vassal  or  feuda- 
tory, the  domifiium  utile ;  and  there  was  a  strong  analogy 
between  lands  held  by  feudal  tenure,  and  lands  held  in 
trust,  for  the  trustee  has  the  technical  legal  title,  but  the 
cestui  q'ue  trust  reaps  the  profits.  The  leading  principle 
of  feudal  tenures,  in  the  original  and  genuine  character 
of  feuds,  was  the  condition  of  tendering  military  ser- 
vice.    Prior  to  the  introduction  of  the  feudal  svstem. 


»  Es^p^  des  Loix,  b.  28.  passim.  Jbid.  b.  30.  c.  6,  7.  9.  Monte?quten 
has  given  a  very  interesting  account  of  the  institutions  and  of  the  character 
of  the  laws  of  the  northern  nations,  which  they  introduced  and  established 
in  France,  Spain,  and  Italy,  and  the  struggle  which  those  laws  and  usages 
maintained  with  the  provincial  laws  of  the  Romans.  See,  also,  Spence's 
Inquiry,  b.  3.  c.  2,  3. 

*>  Esprit  des  Loix,  b.  3.  c.  10. 

p  Hallam  an  the  Middle  Ages,  vol.  i.  89.,  in.^ists,  in  opposition  to  most  of 
the  writers  on  the  feudal  system,  that  these  beneliciarv  grants  were  never 
precarious  and  at  will.  lie  controverts,  on  this  point,  the  position  of  Craig, 
Spelman,  Du  Cange,  Montesquieu,  Mably,  Robertson,  and  all  the  other 
feudists.  It  is  worthy  of  notice,  tliat  Lord  Ch.  B.  Gilbert,  in  his  Treatise  on 
Tenures,  2.  8.,  considered  feuds  to  have  been  originally  for  life. 
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lands  were  allodial,  and  held  in  free  and  absolute  owner- 
ship in  like  manner  as  personal  property  was  held. 
Allodial  land  was  not  suddenly,  but  very  gradufdly  sup- 
planted by  the  law  of  tenures,  and  some  centuries 
elapsed  between  the  first  rise  of  these  feudal  grants  and 
their  general  cstabhshment.* 

They  were  never  so  entirely  introduced  as  to  abolish 
all  vestiges  of  allodial  estates.  Considerable  portions  of 
land  in  continental  Europe  continued  allodial,  and  to 
this  day,  in  some  parts  of  it,  the  courts  presume  lands  to 
be  allodial  until  they  are  shown  to  be  feudal,  while,  in 
other  parts,  they  presume  the  lands  to  be  feudal  until 
they  are  shown  to  be  allodial.^ 

*The  precise  time  when  benefices  became  here-    *496 
ditary,  is  uncertain.  They  began  to  be  hereditary 
in  the  age  of  Charlemagne,  who  facilitated  the  conver- 
sion of  allodial  into  feudal  estates.*^     The  perpetuity  of 


*  Hallam,  vol.  i.  97. 112.,  says,  that  five  centuries  elapsed  before  allodial 
estates  had  given  way,  and  feuds  had  attained  to  maturity ;  and  he  consi- 
ders that  the  establishment  of  feuds  on  the  continent  was  essentially  con- 
fined to  the  dominions  of  Charlemagne,  and  that  they  had  not  great  influ- 
ence, either  in  tlie  peninsula  or  among  the  Baltic  powers. 

*>  Voety  m  his  Digressio  dt  Feudis,  sec.  4.  Com.  ad.  Pand.  lib.  38.,  says, 
that  if  it  be  uncertain  whether  an  estate  be  feudal  or  allodial,  the  presump- 
tion is  in  favour  of  its  being  allodial,  as  being  the  free  and  natural  state  of 
things.  And  in  Germany  allodjal  estates  are  prevalent  even  to  this  day. 
{Heinec.  Elcin.  Jur.  Germ.  tom.  vi.  230,  231.)  The  feudal  tenures  and  ser- 
vices existed  in  France  down  to  the  period  of  the  late  revolution ;  but  in 
those  parts  of  France  governed  by  Ic  droit  ecriti  all  lands  were  presumed  to 
be  allodial  until  the  contrary  was  shown  ;  wliile  in  the  pays  coutumiers  the 
rule  was,  that  there  was  no  land  without  a  lord,  and  tliose  who  pretended 
their  lands  were  free  were  bound  to  prove  it.  {Inst,  au  Droit  Frangais,  par 
ArgoUf  tom.  i.  19i>.)  But  now,  in  France,  the  feudal  law,  with  all  its  rights 
and  incidents,  is  abolished,  as  being  incompatible  with  freedom  and  social 
order.     TouiUier  Droit  Civil  Frangais,  tom.  iii.  64.     Ibid.  tom.  vi.  192. 

«  Craig,  Jus  Fevdale,  lib.  1.  Dieg.  4.  sec.  10.  The  Altby  de  Mably,  in  his  Obser- 
vations sur  VHist.  de  France,  b.  2.  c.  5.  note  3.,  says,  that  Louis  le  Debon- 
naire,  the  son  and  successor  of  Charlemagne,  first  rendered  fiefs  hereditary 
in  France ;  but  a  greater  authority  says,  tliat  hereditary  benefices  existed 
under  the  first  race  of  French  kings,  or  before  Pepin,  the  father  of  Char- 
lemagne.    JIaUamon  the  Middle  Ages,  vol.  i.  91. 
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fiefs  was  at  last  established  by  a  general  law,  which 
allowed  fiefs,  in  imitation  of  allodial  estates,  to  descend 
to  the  children  of  the  possessor.*  The  perpetuity  of 
fiefs  was  established  earlier  in  France  than  in  Germany ; 
but  throughout  the  continent,  it  appears,  they  had  be- 
come hereditary,  and  accompanied  with  the  right  of 
primogeniture,  and  all  the  other  incidents  peculiar  to 

feudal  governments,  long  before  the  era  of  the 
*497     Norman  conquest.**     The  *right  of  primogeniture, 

and  preference  of  males  in  the  line  of  succession, 
became  maxims  of  inheritance  in  pursuance  of  the  origi- 
nal military  policy  of  the  feudal  system.  It  was  the 
object  of  these  rules  to  preserve  the  fee  entire  and  mi- 
divided,  and  to  have  at  all  times  a  vassal  competent, 
from  his  sex  and  age,  to  render  the  military  services 


*  This  was  by  a  capitulary  of  Charles  the  Bald,  A.  D.  877.    Esprkdts 
Laiz,  b.  31.  c.  25. 

b  Craigy  in  his  Jus  Feudale,  lib.  1.  Dieg.  4.,  Dc  Feudorum  Orighte  et  Pro- 
gressu,  has  given  an  interesting  summary  of  the  history  of  feuds.    He 
traces  tliem  from  their  infancy,  when  they  were  precarious,  or  at  will,  to 
their  youth,  when  they  were  for  life,  or  descended  to  tlie  sons  only,  between 
the  yeaf  650  and  the  ascension  of  Charlemagne,  in  tiie  year  800 ;  and  to 
their  advancement  towards  maturity  under  the  reign  of  the  Emperor  Con- 
rad II.,  when  they  descended  to  grand-children  and  to  brotiicrs  in  the  case  of 
paternal  feuds — infeudopaUmo,  el  non  infeudo  novUer  acquisUo.    The  last 
step  in  tlie  advancing  progress  of  feuds,  was  when  they  were  clothed  with 
the  general  attributes   of  hereditary  estates.     See,  also,   Consuetrndines 
Feudorum,  b.  1.  tit.  1. 8. ;  b.  2.  tit.  11.'   Esprit  des  LoiXy  b.  31.  c.  28,  29.  31, 
32.     hist,  au  Droit  Fran^ais,  par  ArgoUy  torn.  i.  b.  2.  c.  2.,  Des  Fiefs. 
Hallam  on  the  State  of  Europe  during  Uie  Middle  Ages,  vol.  i.  91.  96.    The 
Book   of  Fiefs,  under  the  title  of  Consuetudines  Feudorum,  is  supposed 
(Spdman^s  Glossary,  Voce  Feodum)  to  have  been  compiled  by  two  Milanese 
lawyers,  A.  D.  1170,  from  the  law  of  fiefs  in  Lombardy ;  but  Voet,  in  his 
Digressio  de  Feudis,  sec.  2.,  says,  tliat  it  is  uncertain  who  were  tlie  authors 
of  the  collection.    This  code  of  feudal  law  is  usually  annexed  to'the  Corpus 
Juris  CioUis,  and,  therefore,  conveniently  accessible  to  the  American 
lawyer.    It  is  tlie  source  from  which  modern  lawyers  and  historians  have 
drawn  much  of  their  knowledge  of  the  feudal  jurisprudence  of  continental 
Europe.    Mr.  Butler  says,  it  attained  more  authority  in  the  courts  of  justice 
than  any  other  compilation,  and  was  taught  classically  in  most  of  the  aca- 
demics of  Italy  and  Germany.    It  has  justly,  according  to  Craig,  the  force 
and  authority  of  law,  by  the  consent  of  almost  all  nations — czconsensupau 
omnium  gentium. 
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which  might  be  required.  The  practice  of  subinfeuda- 
tions, or  arriere  Jtefs,  by  the  higher  ranks  of  feudal  vas- 
sals, grew  with  the  growth  of  tenures,  and  they  were 
created  on  the  same  condition  of  mihtary  service  by 
the  inferior  vassals  to  their  immediate  lords.  The  feudal 
governments  .  gradually  assumed  the  appearance  of 
combinations  of  military  chieftains,  in  a  regular  prder  of 
subordination,  but  loosely  connected  with  each  other, 
and  feebly  controlled  by  the  monarch,  or  federal 
head. 

It  would  appear,  at  first  view,  to  be  very  extraordinary, 
that  such  a  frep  and  rational  species  of  property  as- 
allodial,  and  which  was  well  calculated  to  meet 
the  natural  wants  of  •*individuals,  and  the  exi-  *498 
^'  gencies  of  society,  should  ever,  in  any  one  in- 
stance, have  been  voluntarily  laid  aside,  or  exchanged 
for  a  feudal  tenure.  As  a  general  rule,  the  allodial  pro- 
prietor  had  the  entire  right  and  dominion.  He  held  of  no 
superior  to  whom  he  owed  homage,  or  fealty,  or  mihtary 
service.  His  estate  was  deemed  subservient  to  the  piur- 
poses  of  commerce.  It  was  alienable  at  the  will  of  the 
owner.*    It  was  a  pledge  to  the  king  for  the  good  beha- 

*  The  term  allodial  is  said  to  have  been  derived  from  al^  which  signified 
integer,  and  od,  which  signified  status,  or  posscssio  ;  so  that  al-od,  ov  allodium ^ 
signified  in^fl^ra  j?ossc5sio,  or  absolute  dominion.  This  etymology  of  the 
word,  Dr.  Gilbert  Stuart  says,  was  communicated  to  him  by  a  learned  Scotch 
judge.  {StuarCs  View  of  Society  in  Europe,  20.5.)  Whetlier  this  idea  be  well 
founded,  or  be  merely  ingenious,  (for  Dr.  Robertson,  m  his  View  of  Society, 
prefixed  to  his  history  of  Charles  V.,  note  8.,  quotes  a  German  Glossary 
which  makes  aUodium  to  be  compounded  of  the  German  particle,  an  and 
lot,  i.  e.  land  obtained  by  lot,)  it  at  least  corresponds  with  the  character  of 
allodial  estates.  Mr.  Crabh,  in  his  History  of  Uic  English  Laws,  (p.  11.) 
gives  another  origin  of  allodium.  He  says  it  was  derived  from  a  privative, 
andiodc,  or  Imde,  a  vassal,  that  is,  without  vassalage.  This  he  took  from 
^pdman,  who  in  his  Glossary,  T?oce^Wo<fii«m,  mentions  the  same  derivation. 
Mr.  Hallam  says,  that  allodial  lands  are  commonly  opposed  to  beneficiary 
or  feudal,  and  in  that  sense  the  words  continually  occur  in  ancient  laws 
and  documents.  But  it  sometimes  stands  simply  for  an  estate  of  inherit- 
ance, and  hereditary  fiefs  are  frequently  termed  allodia.  ^See  his  View  of 
ike  State  of  Europe  during  the  Middle  Ages,  (vol.  i.  80.)  a  work  which  appears 
to  be  equally  admirable  for  vigour  of  mind— for  profound  research— for 

Vol.  m.  '      6S 
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viour  of  the  subject,  and  was  liable  to  forfeiture  for 
crimes  a2;ainst  the  state.  It  w  as  a  security  to  individuals 
for  the  performance  of  private  contracts,  and  might  be 
taken  and  sold  for  debt.  It  passed  to  all  the  children 
equally  by  inheritance.  In  these  respects  allodial  estates 
were  the  very  reverse  of  lands  held  by  a 
•499     feudal  *tenure. 

,  •  "Land  under  that  servitude  was  locked  up  from 
comn^erce,  and  from  that  control  over  it  by  the  owner, 
which  is  so  necessary  in  the  intercourse  and  business  of 
social  life.  But  it  appears  to  be  well  ascertained,  that 
the  feudal  policy  was  gradually  adopted  throughout 
Europe,  after  the  overthrow  of  the  western  empire,  upon 
the  principle  of  self-preservation*  The  turbulent  state 
of  society,  consequent  upon  the  violent  fall  of  that  empire, 
and  the  want  of  regular  government  competent  to  pre- 
serve peace  and  maintain  order  and  justice,  encouraged 
and  recommended  the  feudal  association.  A  feudal  lord 
and  his  vassals,  connected  by  the  mutual  obligation  of 
protection  and  service,  acted  in  concert  and  with  eflScacy. 
The  strength  and  spirit  of  these  private  combinations 
made  amends  for  the  weakness  of  the  civil  magistrate. 
A  proud  and  fierce  feudal  chief  was  sure  to  revenge  any 
injuiy  offered  to  himself  or  any  of  his  dependants,  by  the 
united  force  of  this  martial  combination.  Much  higher 
compositions  were  exacted,  even  by  law  and  in  the 
courts  of  justice,  for  injuries  to  vassals,  than  to  allodial 
proprietors.*     They  were,  in  some  measure,  in  the  con- 


manl}'  criticism,  and  for  the  spirit  of  freedom.  In  the  French  law,  Freat- 
aleu  signiiies  allodial  land,  or  un  estate  entirely  free,  and  not  holden  of  any 
superior,  and  wholly  exempt  frojn  all  seignorial  rights  and  services.  JuA. 
au  Droit  Franrais,  par  Argou,  torn.  i.  194.  Allodium  estpropriefasqu^anuUo 
recoffnoscitur.     Ferrierc's  Did.  tit.  Franc-alcu. 

•Montesquieu,  in  his  acconntofthe  changes  of  allodial  into  feudal  estates, 
says,  it  was  the  privilege  of  a  vassal  of  the  king,  by  the  Salic  and  ripuartan 
laws,  to  pay  600  sous  for  the  murder  of  a  vassal,  and  200  sous  for  killing  a 
freeman  or  allodial  proprietor,  whether  Frank  or  Barbarian,  and  only  100 
sous  for  killing  a  Roman  !     Esprit  des  Loix,  b.  31.  c.  8. 
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ditioQ  of  aliens  or  outlaws,  in  the  midst  of  society ;  and 
the  feudal  tenants,  united  by  regular  subordination  under 
a  powerful  chieftain,  had  the  same  advantage  over 
allodial  proprietors,  as  has  been  justly  observed  by  an 
eminent  historian,"  which  a  disciplined  army  enjoys  over 
a  dispersed  multitude ;  and  were  enabled  to  commit, 
with  impunity,  all  injuries  upon  their  defenceless  neigh- 
bours. Allodial  proprietors,  being  thus  exposed  to 
violence,  without  any  adequate  legal  protection, 
were  forced  to  *fly  for  shelter  within  the  enclosure  *600 
of  the  feudal  association.  They  surrendered  iheir 
lands  to  some  powerful  chief,  paid  him  the  reverential 
rites  of  homage  and  fealty,  received  back  their  lands 
under  the  burdensome  services  of  a  feudal  tenure^  and 
partook  of  the  security  of  vassals,  at  the  expense  of  the 
dignity  of  freemen.  Allodial  estates  became  extinguished 
in  this  way  and  from  these  causes,  and  the  feudal  system 
gradually  spread,  and  was  extended  over  the  principal 
kingdoms  of  Europe.** 

A  state  of  anarchy,  according  to  Mr.  Hallam,  was  the 
cause,  rather  than  the  effect,  of  the  general  establishment 
of  feudal  tenures.  The  original  policy  of  the  system 
was  generous  and  reasonable,  for  it  had  in  view  public 
defence  and  private  protection.  Very  able  and  eloquent 
champions  of  the  cause  of  civil  libcrL}'',  have  admitted, 
that  the  feudal  system  was  introduced  and  cherished  by 
the  spirit  of  freedom ;  and  that  it  had  a  tendency,  before 
the  original  design  of  it  was  perverted  and  abused,  to 


•  Homers  History  of  England,  appendix,  vol.  ii. 

•»  Esprit  dea  Loiz,  b.  31.  c.  8.  Robertson* s  History  of  Charles  F.,  vol.  i. 
note  8,  annexed  to  his  View  of  Society.  HallanCs  View  of  Society  in  the 
Middle  Ages,  vol.  i.  c.  2.  93,  94.  Stuart's  View  of  Society  in  Europe,  b. 
1.  c.  2.  sec.  3.  Spencers  Inquiry,  346.  This  last  writer  shows,  from  the 
capitularies  of  Charlemagne,  that  in  his  time  there  was  scarcely  a  person  in 
his  widely  extended  empire,  who  was  not  the  vassal  either  of  the  monarch 
or  of  some  bishop,  or  count,  or  otlier  powerful  individual. 
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promote  good  faith,  to  purliy  public  morals,  and  to  refine 
and  elevate  social  sympathies.* 

But  this  same  loyal  association,  which  was  so  auspi- 
cious in  its  beghinini^s  as  in  a  great  degree  to  destroy  the 
value  of  allodial  pro])crty,  degenerated  in  process 
*501  of  time,  and  became  *the  parent  of  violence  and 
.anarchj^  promoted  private  wars,  and  led  to  a 
system  of  the  most  grievous  oppression.  Except  in 
England,  it  annihilated  the  popular  liberties  of  eveiy 
nation  in  which  it  prevailed,  and  it  has  been  the  great 
effort  of  modern  times  to  check  or  subdue  its  claims,  and 
recover  the  free  enjoyment  and  independence  of  allodial 
estates. 

(2.)  Of  the  History  of  Feudal  Tenures  in  England* 
England  was  distinguished  above  every  part  of  Europe 
for  the  universal  establishmAit  of  the  feudal  tenures. 
There  is  no  presumption  or  admission  in  the  Engusb 
law,  of  the  existence  of  allodial  lands.  They  are  all 
held  by  some  feudal  tenure.  There  were  traces  of  feudal 
grants,  and  of  the  relation  of  lord  and  vassal,  in  the  time 
of  the  Anglo-Saxons,  but  the  formal  and  regular  esta- 
blishment of  feudal  tenures  in  their  genuine  character, 
and  with  all  their  fruits  and  services,  was  in  the  reign  of 
William  the  Copqueror.** 


»  Dr.  Stuart's  VieWj  b.  2.  c.  1.  sec.  1.  Hallam,  ub.  sup.  vol.  i.  99. 17?- 
179.  Sir  Hmry  Spdman,  in  his  Treatise  of  Fciids  and  Tenures,  c.  2., 
viewed  the  feudal  law  in  the  same  light.  "  It  was,"  he  obsen'es,  "carried 
by  the  Lombards,  Saliques,  Franks,  Saxons,  and  Goths,  into  every 
kingdom,  and  conceived  to  be  the  most  absolute  law  for  supporting™* 
royal  estate,  preserving  union,  confirming  peace,  and  suppressing  rol^^ery, 
incendiaries,  and  rebellions." 

^  The  ordinances  of  William  the  Norman,  establishing  the  feudal  tenure 
of  lands,  to  be  held  jwre  hcrcditario  in  pcrpctmim,  are  quoted  as  authentic  by 
the  most  learned  of  the  Ensli.sh  lawyers;  (WriafUon  Tenures,  Ci>^'^' 
Blacks.  Cam.  vol.  ii.  50. ;)  and  tlicy  are  collected  in  Lombard's  Aremmo- 
mia,  170.  L.  L.  Conq.  Wrn.  I.,  c.  52.  .55.  Those  laws  purport  to  have 
been  enacted,  per  communa  concilium,  totius  re^rni. 

It  has  been  a  subject  of  great  di.spute,  and  one  which  has  occasioned  the 
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The  tenures  which  were  authoritatively  established 
in  England,  in  the  time  of  the  Conqueror,  were  prin- 


most  laborious  investigations,  whether  feudal  tenures  were  in  use  among 
the  Saxons.     This  is  to  us  a  question  of  no  moment,  and  it  is  no  where  any 
thing  more  than  a  point  of  speculative  and  historical  curiosity;  but  even  in 
that  view  it  may  command  tJie  attention  of  the  legal  antiquarian.    Though, 
in  a  general  sense,  military  services  and  feuds  might  have  been  known  to 
the  Anglo-Saxons,  yet  the  weiglit  of  authority,  even  in  opposition  to  such 
names  as  Coke  and  Seldcn,  would  rather  seem  to  be  in  favour  of  the  con- 
clusion, that  hereditary  fiefs,  with  tlicir  servitudes,  such  as  aid,  wardship, 
marriage,  and  perhaps  relief,  (for  Sir  Henry  Spelman  and  Mr.  Hallam 
differ  on  that  point,)  were  introduced  by  the  Conqueror.     SpelrMn  wrote 
his  great  work  on  Feuds  and  Tenures  by  Knifrht  Service^  to  refute  the  argument 
of  the  Irish  Judges,  and  to  support  the  position  in  his  Glossary,  that  feuds 
were  introduced  at  the  Norman  conquest,  and  he  insists  that  feuds  were 
not  hereditary  in  England  under  the  Saxon  dynasty.     lie  declares,  that 
there  is  not  a  single  charter  in  the  Saxon  tongue,  before  the  conquest,  in 
which  any  feudal  word  is  apparently  expressed.     His  discussion  of  the 
general  question  is  distinguished  for  its  aruteness  and  research,  and  he  has 
been  followed  in  his  opinion,  either  wholly  or  in  a  great  degree,  by  Sir 
Matthew  Hale,  Sir  Martin  Wright,  Sir  William  Blackstone,  and  Mr. 
Butler.    To  these  great  authorities  may  he  added  the  equal  name  of  Mr. 
Burke,  who,  in  his  admirable   Abridgment  of  English  History,  b.  2.  c.  7., 
maintains  the  position,  that  tlie  Anglo-Saxons,  those  ruthless  conquerors, 
who  swept  before  them  the  laws,  language,  and  religion  of  the  ancient 
Britons,  and   lived  in  savage  ignorance  amid  the  ruins  of  Roman  arts  and 
magnificence,  knew  notliing  of  hereditary  fiefs,  or  any  thing  analogous  to 
feudal  tenures.     Craig,  in  his  learned  and  elaborate  work  on  the  feudal 
law,  is  equally  of  opinion  witii  Spelman,  (and  he  preceded  Spelman  in  this 
inquiry,)  that  the  feudal  law  was  first  introduced  into  England  by  William 
the  Conqueror.     (Jus  FcudaU,  lib.  i.  Dieg.  7.) 

Mr.  Turner,  on  the  other  hand,  in  his  History  of  the  Anglo-Saxons,  throws 
the  weight  of  his  authority,  and  great  Saxon  learning,  into  the  opposite 
scale.  He  says,  there  can  be  no  doubt,  that  the  most  essential  part  of 
what  has  been  called  the  feudal  system,  actually  prevailed  among  the 
Anglo-Saxons.  He  admits,  that  though  all  their  lands  were  charged  with 
the  trinoda  necessitas,  yet  that  the  military  service  (the  most  material  of 
those  three  servitudes)  might  be  commuted  by  a  pecuniary  mulct,  and  lands 
were  hereditary  without  primogeniture.  These  admissions  destroy  the 
force  of  his  conclusion.  {Tumer^s  History,  vol.  ii.  541,  54*2.,  or  appendix. 
No.  4.  b.  6.  c.  3.)  In  the  recent  History  of  Boroughs  and  Municipal  Cor- 
porations  in  England,  by  H.  A.  Mcrcicctfier  and  A.  J.  Stepfiens,  (vol.  i.  69.,) 
they  are  also  of  opinion,  that  the  material  parts  of  the  feudal  tenure  did 
exist  before  the  conquest,  and  that  the  Normans  brought  over  only  some  of 
the  more  severe  provisions,  and  heavier  services  of  the  feudal  tenure,  Mr. 
Reeve  and  Mr.  Hallam  |)erceive,  in  the  dependence  in  which  free,  and 
even  noble  tenants,  held  their  estates  of  other  subjects  under  the  Anglo- 
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cipally  of  *tWD  kinds,,  according  to  the  services  annexed. 
They  were  either  tenures  by  knight  service^  in  which  the 


Saxon  constitution,  much  of  the  intrinsic  character  of  the  feudal  relation, 
though  in  a  less  mature  and  systematic  shape  than  it  assumed  aAer  the 
Norman  conquest.  {Reeve's  History  of  the  English  Late,  vol.  i.  9.  Hallam 
en  the  Middle  Ages,  vol.  ii.  c.  8.  part  1.)  It  would  be  presumption  in  me, 
even  if  the  occasion  called  for  it,  to  attempt  much  discussion  of  such  a 
question,  inasmuch  as  I  have  no  means  of  access  to  original  documents. 
There  is  one,  and  only  one  Saxon  monument  which  I  have  examined,  and 
I  would  suggest,  though  with  very  great  diffidence,  that  tlie  Anglo-Saxon 
laws,  as  collected  and  translated  from  Saxon  into  Latin,  by  William  Lam- 
hardy  in  his  Archaionomia,  (Whelock's  edit.  Cambridge,  1644,)  seem  to 
show  sufficiently,  by  their  silence  on  the  topic  offends,  and  by  the  general 
tenor  of  their  provisions,  that  tlie  feudal  system  was  nqt  then  in  any  kind 
of  force  or  activity.  These  laws  are  the  crude  productions  of  a  semi-bar- 
barous race.  Their  chief  objects  were,  (1.)  The  preservation  of  the 
peace.  (2.)  The  settling  the  rate  of  pecuniary  mulcts  or  compositions  for 
all  sorts  of  crimes,  and  when  corporal  punishment  was  res(»rted  to,  the 
prescription  was  cruel.  (3.)  The  settling  the  ceremonies  of  religioiu 
observances,  and  the  oaths  of  purgation  and  i>roof  in  judicial  trials.  (4.) 
The  regulation  of  the  fraternities  of  frank  pledges.  Those  laws  are  evidence, 
however,  of  the  existence  and  great  extent  of  the  evils  of  predial  and 
domestic  servitude ;  and  they  show,  also,  even  amidst  their  gross  super- 
stitions, numerous  indications  of  the  civilizing  genius  of  Christianity,  and 
the  effect  of  religious  discipline  and  restraint,  in  taming  savage  manners, 
and  inculcating  upon  the  minds  of  a  rude  and  illiterate  people  the  obligations 
of  peace,  good  order,  and  justice.  As  the  Anglo-Saxon  laws  contained 
very  few  regulations  concerning  private  civil  ri<rhts,  it  has  been  supposed 
that  those  rights  were  under  the  government  of  Roman  laws  remaining 
with  the  original  natives. 

It  is  worthy  of  observation,  and  goes  in  confirmation  of  the  conclusion, 
that  the  English  law  of  feuds  was  essentially  of  Norman,  and  not  of  Anglo- 
Saxon  origin;  that  allodial  lands  were  changed  into  feudal,  throughout  the 
kingdom  of  Scotland,  and  the  feudal  structure  completed  tliere,  about  the 
same  time  with  the  like  revolution  in  landed  property  in  England.  This 
event  took  place  under  Malcolm  ILL,  who  begaii  his  reign,  A.  D.  Itl57. 
Dalrymple's  Essay  on  the  History  of  Feudal  Property ,  20, 21.  Though  Craig 
admits  that  the  feudal  law  was  unknown  in  Scotland  before  the  year  1000, 
yet  he  is  of  opinion  that  it  was  introduced  into  Scotland  before  it  was  used 
in  England ;  arid  he  insists  that  it  existed  in  Scotland,  with  the  incidents  of 
wardship,  marriage,  and  relief,  some  time  before  the  conquest.  JusFendaU, 
lib.  i.  Dieg.  8. 

Another  question  arising  in  the  ancient  history  of  the  English  law  is, 
whether  the  great  similarity  between  the  ancient  laws  of  England  and  those 
of  the  Duchy  of  Normandy,  was  produced  by  the^  exportation  of  the  English 
laws  into  Normandy,  or  the  importation  of  the  Norman  laws  into  England. 
Sir  MaUhcw  Hale,  in  his  History  of  the  Common  Law,  c.  6.,  wiD  not  allow, 
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services,  *though  occasionally  uncertain,  were  altogether 
of  a  military  nature,  and  esteemed  highly  honourable, 
according  to  the  martial  spirit  of  the  times ;  or  they  were 
tenures  by  socage^  in  which  the  services  were  defined  and 
certain,  and  generally  of  a  predial  or  pacific  nature.* 
Tenure  by  knight  service,  in  addition  to  the  obligation 
of  fealty  and  the  military  service  of  forty  days  in  a  year, 
was  subject  to  certain  hard  conditions.  The  tenant  was 
bound  to  aflbrd  aid  to  his  lord  by  the  payment  of  money, 
when  his  lord  stood  in  need  of  it,  on  certain  emergent 
calls,  as,  when  he  married  his  daughter,  when  he  made 
his  son  a  knight,  or  when  he  was  taken  prisoner.  "So, 
when  a  tenant  died,  his  heir  at  law  was  obliged  to  pay 
a  relief  lo  the  lord,  being  in  the  nature  of  a  compensation 
for  being  permitted  to  succeed  to  the  inheritance.  If  the 
heir  was  under  age,  the  lord  was  entitled  to  the  wardship 
of  the  heir,  and  he  took  to  himself  the  profits  of  the  land 
daring  the  minority.  Various  modes  were  devised  to 
elude  the  hardships  of  this  guardianship  in  chivaJry, 
incident  to  the  tenure  by  knight  service.  The  lord  had 
also  a  right  to  dispose  of  his  infant  ward  in  marriagCy 
and  if  the  latter  refused,  he  or  she  forfeited  as  much  as 
was  arbitrarily  assessed  for  the  value  of  the  match.  If 
the  tenant  aliened  his  land,  he  was  liable  to  pay 
a  fine  to  the  lord,  for  the  privilege  of  *selling.  •505 
Lastly,  if  the  tenant  died,  without  leaving  an  heir 
competent  to  perform  the  feudal  services,  or  was  con- 


as  Lord  Coke  had  refused  to  allow  before  him,  that  the  English  took  their 
laws  from  the  Norman  race,  and  he  insists  that  the  laws  of  Normandy  were, 
in  the  greater  part  thereof,  borrowed  from  the  English.  He  appeals  to  the 
Grand  Coustuinier  de  Normandie,  and  which,  he  says,  was  compiled  after 
the  time  of  King  John.  This  venerable  code  of  Norman  laws  and  usages 
is  interesting  to  those  persons  who  are  fond  of  the  study  of  legal  antiquities. 
I  am  indebted  to  the  kindness  of  an  English  lawyer  for  the  possession  of  a 
copy  of  the  work,  in  Norman  French,  with  a  Latin  commentary,  neatly 
printed  at  Rouen,  A.  D.  1539. 
•  Wright  on  Tenures,  139—142. 
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victed  of  treason  or  felony,  the  land  escJiecUed  or  reverted 
to  the  feudal  lord.* 

The  greatest  part  of  the  lands  in  England  were  held 
by  the  tenure  by  knight  service ;  and  several  of  these 
fruits  and  consequences  of  the  feudal  tenure,  belonged 
also  to  tenure  in  socage.  The  oppression  of  the  feudal 
conditions  of  rdirf,  wardsluj)^  and  marriage^  was  enor- 
mously severe  for  many  ages  after  the  Norman  conquest, 
and  even  down  to  the  reign  of  the  Stuarts.  Upon  the 
death  of  the  tenant  in  cajnte,  his  land  was  seized  by  the 
crown,  and  an  inquisitio  ^lost  mortem  taken  before  the 
escheator,  stating  the  description  and  value  of  the  estate, 
and  the  name  and  aoe  of  the  heir.  The  adult  heir 
appeared  in  court  and  did  homage  to  the  king,  and  paid 
his  relief  and  recovered  the  estate.  If  the  heir  was  a 
minor,  the  land  remained  in  wardship  until  he  was  of  age, 
and  sued  out  his  writ  de  cBtate  probanda,  and  under  that 
process  he  procured  his  release  from  wardship.  The 
sale  of  the  marriage  of  the  heir,  whether  male  or  female, 
was  a  valuable  perquisite  to  the  king  or  his  grantee. 
The  ward  was  in  contempt  if  he  or  she  refused  the 
proffered  match.  In  the  reign  of  Henry  11.,  the 
*506  crown  wards  were  inventoried  *like  the  slaves 
of  a  plantation,  and  according  to  the  assizes  of 
Jerusalem,  the  matron  of  sixty  years  might  refuse  a 


*  Littleton^ s  Tenures,  b.  2.  JVright  on  Tenures,  passim.  2  Blacks.  Com. 
c.  5.  Mr.  Hallam,  vol.  i.  101 — 106.,  vol.  ii.  23.,  says,  that  reliefs,  fines 
upon  alienation,  escheats,  and  aids,  were  feudal  incidents  belonging  to 
feuds,  as  established  on  the  continent  of  Europe ;  and  that  wardship  and 
marriage  were  no  parts  of  the  grant  or  feudal  system,  but  were  introduced 
into  England,  and,  perhaps,  invented  by  the  rapacious  feudal  aristocracy, 
under  the  Norman  dynasty.  He,  howeyer,  gives  instances  of  their  preva- 
lence afterwards  all  over  Europe. 

The  Master  of  the  Rolls,  in  the  great  case  of  Bnrgcss  r.  Wheate,  1  Edeiii 
Rep.  177.,  says,  that  the  right  of  escheat  was  not  founded  on  want  of  an 
heir,  but  of  a  tenant  to  perform  tlie  gervicos;  and  iliat  the  words  had  been 
used  promiscuously,  because,  before  the  power  of  alienation,  want  of  tenant 
and  heir  was  the  same  thing,  for,  at  the  d^ath  of  the  ancestor,  none  but  fhc 
heir  could  be  tenant. 
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husband  without  incurring  the  penalties  of  a  coiltempt.* 
The  abuses  of  the  feudal  connexion  took  place  equally 
in  other  parts  of  Europe,  but  the  spirit  of  rapacity  met 
with  a  more  steady  and  determined  resistance,  by  the 
English  of  the  Saxon  blood,  than  by  any  other  people. 
This  resistance  produced  the  memorable  national  com- 
pact of  Magna  Ckarta,  which  corrected  the  feudal  policy, 
and  checked  many  grievances  of  the  feudal  tenures  ; 
and  the  intelligence  and  intrepidity  of  the  House  of 
Commons,  subsequent  to  the  era  of  the  great  charter, 
enabled  the  nation  to  struggle  with  better  success  than 
any  other  people  against  the  enormous  oppression  of  the 
system. 

A  feoflOnent  in  fee  did  not  originally  pass  an  estate  in 
the  sense  we  now  use  it.  It  was  only  an  estate  to  be 
enjoyed  as  a  benefice,  without  the  power  of  alienation, 
in  prejudice  of  the  heir  or  the  lord ;  and  the  heir  took  it 
as  an  usufructuary  interest,  and  in  default  of  heirs  the 
tenure  became  extinct,  and  the  land  reverted  to  the  lord. 
The  heir  took  by  purchase,  and  independent  of  the 
ancestor,  who  could  not  alien,  nor  could  the  lord  alien 
the  seignory  without  the  consent  of  the  tenant.  This 
restraint  on  alienatipn  was  a  violent  and  unnatural  state 
of  things,  and  contrary  to  the  nature  and  value  of  pro- 
perty, and  the  inherent  and  universal  love  of  inde- 
pendence. It  arose  partly  from  favour  to  the  heir,  and 
partly  from  favour  to  the  lord,  and  the  genius  of  the 
feudal  system  was  originally  so  strong  in  favour  of 
restraint  upon  alienation,  that  by  a  general  ordinance 
mentioned  in  the  Book  of  Fiefs^^  the  hand  of  him  who 
knowingly  wrote  a  deed  of  alienation,  was  directed  to 
be  struck  off. 


»  SuUivan's  Lectures,  lee.  13.     Harg.  n.  Go.  to  lib.  2.  Co.  Lin.     Q.  fierieWj 
No.  77.  p.  59. 
»»  yb.  2.  tit.  55. 

Vol,  hi.  69 
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The  first  step  taken  to  mitigate  the  severe  re- 
•507  striction  upon  *alienation  of  the  feudal  estate, 
was  the  power  of  alienation  by  the  tenant  with 
leave  of  the  lord,  and  this  tended  to  leave  the  heir  de- 
pendent upon  the  ancestor.  The  right  of  alienation 
was  first  applied  to  the  lands  acquired  by  the  tenant  by 
purchase  ;  and  Glanville  says,*  that,  in  his  time,  it  was, 
generally  speaking,  lawful  for  a  person  to  afien  a  reason- 
able part  of  his  land  by  inheritance,  or  purchase,  and  il 
he  had  no  heirs  of  his  bfxly ,  he  might  alien  the  whole  oi 
his  purchased  lands.  If,  however,  he  had  a  son  and 
heir,  he  could  not  disinherit  him,  and  alien  tlie  whole, 
even  of  his  purchased  Uuids.  The  restraint  was  almost 
absolute  when  the  tenant  was  in  by  descent,  and  quite 
relaxed  when  he  was  in  by  purchase ;  and  there  was 
no  distinction  on  this  subject,  whether  the  fief  was  held 
by  a  military  or  socage  tenure.  The  fi^ee  alienation  of 
land  commenced  with  burgage  tenures,  and  was  dictated 
by  the  genius  of  commerce.**  The  next  variation  in 
favour  of  the  tenant  was  the  right  to  alien  without  the 
lord's  license,  when  the  grant  was  to  him  and  his  heirs 
and  assigns,  and  the  general  right  of  alienation  seems  to 
have  been  greatly  increased,  and  extensively  establish- 
ed, in  the  age  of  Bracton.*^  The  tenant  gained  succes- 
sively the  power  of  alienation,  if  the  grant  was  only  to 
him  and  his  heirs  ;  and  the  power  to  charge,  or  encum- 
ber the  land.  The  lord's  right  was  still  further  afleeted 
by  acts  of  Parliament,  and  judicial  determinations,  for 
the  fee  was  made  subject  by  elegit  to  the  tenant's  debts, 
and  also  by  process  under  the  statutes  merchant  and 
staple.**  It  was  further,  and  as  early  as  the  reign  of  Edw. 
III.,  made  subject  to  the  dower  of  the  wife.®     Subin- 

•  B.  7.C.  1. 

.    ^  Dalrymple's  Essay  on  Feudal  Property  ^  c.  3.  sec.  J. 

e  BracUntf  b.  2.  c  5.  sec.  4.  7. ;  c.  6.  fo.  18.  b. ;  c.  27.  sec.  I. 

^  West.  2.  13  Edw.  I.  c.  18. ;  also,  13  Edw.  I.    De  MercatorHms,  and 
27  Edw.  III. 

•  Bro.  tit.  DoiDcrf  pi.  64. 
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feudalion  was  also  an  indirect  mode  of  transferring 
the  fief,  'and  resorted  to  as  an  artifice  to  elude  *508 
the  feudal  restraint  upon  alienation  ;  and  by  the 
time  the  statute  of  Quia  Emptorcsy  18  Edw.  I.  was  en- 
acted, prohibiting  subinfeudations  to  all  but  the  king's 
vassals,  this  feudal  restraint  had  essentially  vanished, 
and  the  policy  of  that  statute  was  to  recall  the  stabihty 
and  perpetuity  of  landed  estates.'^ 

Successive  improvements  in  the  character  of  the  estate, 
and  the  condition  of  the  tenant,  greatly  relieved  the 
nation  from  some  of  the  prominent  evils  of  the  feudal 
investiture.  But  the  odious  badges  of  the  tenure  still 
existed ;  and  Lord  Bacon,  in  his  speech  at  a  conference 
before  the  Lords,  on  behalf  of  the  Commons,  in  the  reign 
of  James  L,  strongly  recommended,  by  way  of  compo- 
sition with  the  crown,  the  abolition  of  wards  and  tenures, 
as  having  become  troublesome  and  useless.**     At  length, 


■  Sir  Thomas  Clarke,  ihc  Mastrr  of  the  Rolls,  in  Burgess  v.  Wheate,  1 
Eden's  Rep.  J9].,  has  given  a  short,  but  clear  view  of  the  progress  of  tlie 
fiRudal  estate  in  its  recovery  from  the  feudal  restraint  of  non-alienation. 
See,  also,  Mr.  Butler's  note  77.  lib.  3.  Co.  Lift.  V.  No.  0,  7,  8,  9,  10,  11.  ; 
and  see,  especially,  the  able  and  learned  history  of  the  alienation  of  land, 
in  Dalrymph's  Essay  on  Fendql  Property,  c.  3. 

•»  Lord  Bacon^s  Works,  vol.  iii.  359.  It  appears,  by  the  directions  given 
by  order  of  James  I.  to  the  Master  of  the  Wards,  that  the  king,  while  he 
sought  to  restrain  the  abuses,  set  a  high  value  on  his  prerogative  rights  of 
wardship  and  marriage.  There  was  a  yearly  inquisition  directed  to  be 
laken  by  persons  of  credit,  for  each  county,  of  the  persons  and  lands  in 
wardship,  to  be  certified  and  returned  uito  the  exchequer ;  and  though 
Lord  Bacon  declared  that  the  policy,  spirit,  and  utility  of  the  military 
tenures  were  entirely  gone,  yet  it  appears  that  the  people  were  grievously 
oppressed  by  *'  feudaries,  and  other  inferior  ministers  of  like  nature,  by 
colour  of  the  king's  tenures  ;**  and  the  royal  instructions  were,  that  "  the 
vexations  of  cscheators  and  feudaries  be  repressed,  which  upon  no  sub- 
stantial ground  of  record  vex  the  country  with  inquisitions  and  otlier  extor- 
ti*»nB  ;  and  that  the  Master  of  Wards  take  special  care  to  receive  private 
information  from  gentlemen  of  quality  and  conscience  in  every  shire, 
touching  these  abuses."  So  late  as  the  reign  of  Charles  I.,  the  Earl  of 
Warwick,  as  grantee  of  the  wardship  of  an  heiress,  extorted  10,00(W. 
sterling  for  his  consent  to  a  marriage  on  every  account  desirable.  Lord 
RacoiCs  Works,  vol.  iii.  3(>4 — 3^8.  StUliran^s  f^rtureson  Frwlaf  Lofrjlpr. 
13. 
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upon  the  restoraikai  ol*  Charles  IL,  *tenure  by  knight 
service,  with  all  its  grievous  incidents,  was  by  statute 
abolished,  and  the  tenure  ofland  wa5,  for  the  most  part, 
turned  into  free  and  common  socage,  and  every  thing 
oppressive  in  that  tenure  was  also  abolished-  The  sta- 
tute of  12  Charles  IL  essentially  put  an  end  to  the 
feudal  system  in  England,  although  some  j&ctions,  (and 
they  are  scarcely  any  thing  more,)  founded  on  the  an- 
cient feudal  relation  and  dependence,  are  still  retained 
in  the  socage  tenures. 

(3.)  Of  the  Doctrine  of  Tenure  i?i  these  United  States. 
Socage  tenure  denotes  lands  held  by  a  fixed  and  de- 
terminate service,  which  is  not  military,  nor  in  the  power 
of  the  lord  to  vary  at  his  pleasure.     It  was  the  cer- 
tainty, and  pacific  nature  of  the  service,  duty,  or  render, 
which  made  this  species  of  tenure  such  a  safeguard 
against  the  wanton  exactions  of  the  feudal  lords,  and  r^n- 
dcred  it  of  such  inestimable  value  in  the  view  of  the 
ancient  English.     It  was  deemed  by  them  a  point  of  the 
utmost  importance,  to  change  their  tenures  by  knight 
service  into  tenure  by  socage.     Socage  tenures  are,  how- 
ever, of  feudal  extraction,  and  retain  some  of  the  leading 
properties  of  feuds,  as  has  been  shown  by  Sir  Martin 
Wright,  in  his  learned  treatise  on  tenures  ;*  and  which 
work  has  been  freely  followed  by  Sir  WiUiam  Black- 
stone,  in  his  perspicuous  and  elegant,  and  we  may  truly 
add,  masterly  disquisitions  on  the  feudal  law.     Most  of 
the  feudal  incidents  and  consequences  of  socage  tenure, 
were  expressly  abolished  in  New-York,  by  the  act  of 
•1787;  and  they  were  wholly  and  entirely  annihilated 
by  the  Ncvj-York  Revised  Statutes,  as  has  been  ah-eady 
mentioned.^     They  were  also  abolished  by  statute,  in 


•  P.  141—144. 
•»  Supra,  p.  378. 
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Connecticut,  in  1793 ;  and  they  have  never  exist- 
ed, or  they  •have  ceased  to  exist,  in  all  essential  •610 
respects,  in  every  -other  state.  The  only  feudal 
fictions  and  services  which  can  be  presumed  to  be  retain- 
ed in  any  part  of  the  United  States,  consist  of  the  feudal 
principle,  that  the  lands  are  held  of  some  superior  or  lord, 
to  whom  the  obligation  of  fealty,  and  to  pay  a  determi- 
nate rent,  are  due.  The  act  of  New- York,  in  1787,  pro- 
vided, that  the  socage  lands  w6re  not  to  be  deemed  dis- 
charged'of  "  any  rents  certain,  or  other  services  incident, 
or  belonging  to  tenure  in  common  socage,  due  to  the  people 
of  this  state,  or  any  mean  lord,  or  other  person,  or  the 
fealty  or  distresses  incident  therunto."  The  Revised  Sta- 
ttUes^  also  provide,  that  "  the  abolition  of  tenures  shall  not 
lake  away  or  discharge  any  rents  or  services  certain, 
which  at  any  time  heretofore  have  been,  or  hereafter 
may  be,  created  or  reserved."  The  lord  paramount  of 
all  socage  land  was  none  other  than  the  people  of  the 
state,  and  to  them,  and  them  only,  the  duty  of  fealty  was 
to  t)e  rendered  ;  and  the  quit-rents  which  were  due  to  the 
king  on  all  colonial  grants,  and  to  which  the  people  suc- 
ceeded at  the  revolution,  have  been  gradually  diminish- 
ed by  commutation,  under  various  acts  of  the  legislature, 
and  are  now  nearly,  if  not  entirely  extinguished. 

In  our  endeavours  to  discover  the  marks  or  incidents 
which  with  us  discriminated  socage  tenure  from  allodial 
property,  we  are  confined  to  the  doctrine  of  fealty,  and 
of  holding  of  a  superior  lord.  Fealty  w£is  regarded  by 
the  ancient  law  as  the  very  essence  and  foundation 
of  the  feudal  association.  It  could  not  on  any  ac- 
count be  dispensed  with,  remitted,  or  discharged,  be- 
cause it  was  the  vinculum  commune^  the  bond  or  cement  of 
the  whole  feudal  policy.'*  Fealty  was  the  same  osjldelitas. 


•  N.  Y.  Rtmsed  Statutes,  vol.  i.  718.  sec.  4. 
»>  Wright  on  Tenures,  35.  55.  138. 140. 145. 
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It  was  an  oatli  of  fidelity  to  the  lord,  and,  to  use  the 
♦511     words  of  Littleton,*  when  a  freeholder  dotli  •fealty 

to  his  lord,  he  shall  lay  his  right  hand  upon  a 
book,  ^nd  shall  say,  *.*  Know  ye  this,  my  lord,  that  I  shall 
be  faithful  and  true  unto  you,  and  faith  to  3''0u  shall  bear, 
for  the  lands  which  I  claim  to  hold  of  you,  and  that  I 
shall  lawfully  do  to  you  the  customs  and  services  which 
I  ought  to  do  at  the  terms  assigned :  so  help  me  God 
and  his  saints."  This  oath  of  fealty  everywhere  fol- 
lowed the  progress  of  the  feudal  system,  and  'created 
all  those  interesting  ties  and  obligations  between  the  lord 
and  his  vassal,  which,  in  the  simplicity  of  the  feudal 
ages,  they  considered  to  be  their  truest  interest  and  great- 
est glory.  It  was  also  the  parent  of  the  oath  of  allegiance, 
which  is  exacted  by  sovereigns  in  modern  times.  The 
continental  jurists  frequently  considered  honiage  and 
fcalty  as  synonymous ;  but  this  was  not  so  in  the  English 
law,  and  the  incident  of  homage  was  expressly  abolished 
in  New-York  by  the  act  of  1787,  while  the  incident  of 
fealty  was  as  expressly  retained.  Homage,  according  to 
Littleton,  was  the  most  honourable  and  the  most  humble 
service  of  reverence  that  a  Frank  tenant  could  make  to 
his  lord ;  but  it  is  quite  too  abject  and  servile  a  ceremony 
of  submission,  allegiance,  and  reverence,  to  be  admissi- 
?")le  at  this  day. 

Lands  held  by  socage  tenure  (and  all  lands  granted 
or  patented  before  the  revolution  arc  so  held)^  would 


*  Sec,  91. 

^  The  tenure  prescribed  in  all  the  early  colonial  charters  or  patents,  was 
free  and  common  socage,  being  "  according  to  tli«  free  tenure  of  lands  of 
EASt-Grccnwich,  in  tlie  county  of  Kent,  in  England ;  and  not  in  capiU  or 
by  knight's  service."  See,  the  great  patent  of  New-England,  granted  by 
king  James  in  1620  ;  the  charter  of  Massachusetts  in  1629  ;  the  prior 
charter  of  Virginia  in  1606 ;  the  charter  of  the  Province  of  Maine  in  1639 ; 
the  Rhode  Island  charter  in  1663;  the  Connecticut  charter  in  1662;  the 
Maryland  charter  in  1632;  the  act  of  the  General  Aesemby  of  the  colony 
of  New- York,  of  13th  May,  1691 ;  (Bradford's  edit,  of  Colony  Lavss^  printed 
1719;)  the  charter  of  Pennsylvania  in  1681;  the  patent  of  1662,  of  Cam- 
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seem,  in  theory,  to  have  been  chargeable  with  this  oath 
of  fealty ;  and  every  tenant,  whether  in  fee,  for  life,  or' 
for  years,  was,  by  the  EngUsh  law,  obliged  to  render  it 
when  required,  as  being  an  indispensable  service,  due 
to  the  lord  of  whom  he  held.     Fealty  was  at  common  law 
deemed  inseparable  from  tenure  of  every  kind,  except 
the  tenure  in  Frankalmoigne ;  but  a  tenant  at  will  was 
not  bound  to  it,  as  his  estate  was  too  precarious  ;  and 
though  Littleton  says,  that  a  tenant  for  years  was  bound 
to  render  fealty  to  the  lessor,  Mr.  Hargrave  has  re- 
ferred  to  some  cases  which    raise  a  doubt  upon  that 
point.*    He  also  observes,  that  no  statute  has 
♦ever  varied  the  law  of  fealty,  and  that  the  title     •512 
to  fealty  still  remains,  though  it  is  no  longer  the 
practice  to  exact  its  performance.     However,   if  re- 
quired, it  must  be  repeated  on  every  change  of  the 
lord,  and  the  remedy  for  compelling  the  performance 
of  fealty  is  by  distress.**    Sir  Matthew  Hale*=  says,  the 
oath  of  fealty  may  be  due  to  an  inferior  lord,  and  then 
the  oath  must  have  the  saving  salvajide  et  Ugentia  domini 
regis.     It  may  be  exacted  in  England  by  landlords,  and 
lords  of  manors,  froni  tenants  other  than  tenants  at  will, 
or  from  year  to  yeaLi*.     The  New-York  statute  of  1787 
saved  the  services  incident  to  tenure  in  common  socage, 
and  which  it  presumed  might  be  due,  not  only  to  the 


Una ;  the  charter  of  Georgia  in  1732.  These  charters,  or  the  substance  of 
them,  arc  to  be  seen  in  most  of  our  early  colonial  documentary  collections, 
annalists,  and  historians ;  and  the  substance  of  them  is  accurately  con- 
densed and  stated  in  Siory*s.  Commentaries  on  the  CoristUution  of  the  United 

States t  vol.  i. 

>  Liitletau,  «ec.  117. 130, 131, 132. 139.  Co.  Litt,  63.  a.  67.  b.  Harg,  a. 
13.  to  lib.  2.  Co,  Liu. 

^  Harg.  n.  20.  to  lib.  2.  Co.  Litt.  The  distress  was  also  the  remedy  of  the 
feudal  lord  for  enforcing  his  claim  to  relief  ,  and  the  validity  of  his  title  was 
tried  on  the  part  of  the  heir  in  the  aclioh  of  replevin.  Case  of  The  Provost 
ofBeeerly,  40  Edw.  III.  9.  By  the  JV.  Y,  Revised  Statutes,  vol.  i.  747.  sec.  18., 
distress  is  a  remedy  given  for  all  certain  services,  as  well  as  certain  rent 
reserved  out  of  lands,  and  due. 

c  H,  P.  C.  vol.  i.  67. 
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people  of  the  state,  but  to  any  mean  lord,  or  other 
private  person,  and  it  saved  the  feallj  and  distresses  in- 
cident thereunto.  But  this  doctrine  of  the  feudal  fealty 
was  never  practically  appUed,  nor  assumed  to  apply  to 
any  other  superior  than  the  chief  lord  of  the  fee,  or,  in 
other  words,  the  people  of  the  «tate,  and  then  it  resolved 
itself  into  the  oath  of  allegiance  which  every  citizen,  on 
a  proper  occasion,  may  be  required  to  take;  Lord  Coke 
did  not  designate  any  very  material  difference  between 
the  oath  of  fealty ,  and  the  general  oath  of  allegiance,  though 
he  raised  the  question  as  to  the  difference  which  might 
exist  between  them  ;*  but  Sir  Matthew  Hale,**  in  a  long 
and  learned  dissertation,  undertakes  to  explain  the  dif- 
ference between  the  oath  of  allegiance  and  the  oath  of 
fealty.    Under  the  New- York  statute,  1787,  fealty,  in  the 

technical  sense  of  the  feudal  law,  was  a  dormant 
*513     and  exploded  incident  of  feudal  •tenure  f  and  by 

the  Revised  Statutes,  even  the  fiction  has  become 
annihilated,  unless  it  may  be  supposed  to  be  lurking  iii 
the  general  declaration,  that  "  the  people  of  this  state, 
in  their  right  of  sovereignty,  are  deemed  to  possess  the 


»  Co.  Liu.  68.  b. 

«•  H.  p.  C.  vol.  i.  6a— 70. 

«  In  Cornell  v.  Lamb,  2  CovBCtCs  Rep.  652.,  it  was  declared,  by  Wood- 
worth,  J.,  that  fsalty  was  not.  In  fact,  due  on  any  tenure  in  this  state,  and 
had  become  altogether  fictitious.  The  statute  of  1787  would  seem,  accord- 
ing to  the  feudal  theory,  not  to  have  been  penned  with  philological  accu- 
racy, when  it  declared,  that  the  tenure  of  all  lands  derived  from  the  people 
of  this  state  should  be  allodial,  and  not  feudal.  Allodial  oiitatcs  have  no 
mark  of  tenure,  and  are  enjoyed  in  absolute  right,  and  tenure  signifies  the 
holding  of  a  superior  lord.  Sir  Henry  Spclman  says,  that  the  iirst  place  in 
which  he  met  witli  tentire  in  a  feudal  sense,  was  among  tlic  Jaws  of  the 
Saliques  and  Germans,  in  the  constitution  of  the  Emperor  Conrad,  about  the 
year  915,  when  benrjicia,  -afterwards  called  fcudSj  first  became  hcreditarv. 
(Spdman's  I'reatise  on  Feuds,  c.  3.  Tenure  est  la  manierc  par  quoy  les  ttm- 
menls  sont  tonus  ties  Seigneurs.  Custum.  de  Nomt.  cited  by  Sir  Martin 
H^right  OH  Tenures f  139.  note.)  But  the  statute  did  not  commit  any 
mistake,  because  it  used  the  word,  not  in  a  feudal,  but  in  the  popular  sense, 
for  right  or  title,  in  like  manner  as  in  England,  the  king,  whose  inheritance 
cannot  possibly  import  a  tenure,  is  said  to  be  seized  in  his  demesne  as  of 
fee. 
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original  and  ultimate  property  in  and  to  all  lands  within 
the  jurisdiction  of  tJie  state."* 

Thus,  by  one  of  those  singular  revolutions  incident  to 
human  afiairs,  allodial  estates,  once  universal  in  Europe, 
and  then  almost  universally  exchanged  for  feudal  tenures, 
have  now,  after  the  lapse  *of  many  centuries,  regained 
their    primitive   estimation  in  the  minds  of  freemen. 
Though  the  doctrine  of  a  feudal  tenure  by  free  and  com- 
mon socage  may  be  applicable  to  the  real  property  in 
this  country,  chartered  and  possessed  before  our  revo- 
lution, and  though  every  proprietor  should  be  considered 
as  holding  an  estate  in  fee  simple,  none  of  the   incon- 
veniences of  tenure  are  felt  or  known.     We  have  very 
generally  abolished  the  right  of  primogeniture, 
♦and  preference  of  males,  in  the  title  by  descent,     *514 
as  well  as  the  feudal  services,  and  the  practice  of 
subinfeudation,  and  all  restraints  on  alienation.     Socage 
tenures  do  not  exist  any  longer,  in  some  of  the  United 
States,  while  they  still  exist,  in  theory  at  leasts  in  others ; 
but  where  they  do  exist,  they  partake  of  the  essential 
qualities  of  allodial   estates.     An  estate  in  fee  simple 
means  an  estate  of  inheritance,  and  notliing  more,  and 
in  common  acceptation  it  has  lost  entirely  its  original 
meaning  as  a  beneficiary  or  usufructuaiy  estate,  in  con- 
tradistinction to  that   which  is  allodial.     It  was  used 
even  by  Littleton  and  Coke,  to  denote  simply  an  inherit- 
ance ;  and  they  are  followed  by  Sir  Martin  Wright,  and 
Sir  WiUiam  Blackstone.**     Whether  a  person  holds  his 
land  in  pure   allodium,   or  has   an  absolute  estate  of 
inheritance  in  fee  simple,  is  perfectly  immaterial,  for  his 
title  is  the  same  to  every  essential  purpose.     The  dis- 
tinction between  the  two  estates  has  become   merely 
nominal,   and   a  very  considerable  part  of  Littleton's 


■  N.  Y.  Jiemsed  StatuteSj  vol.  i.  718.  sec.  1. 
^  Co.  Liu.  1.    2  Blacks.  Com.  106. 
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celebrated  txeatise  on  tenures,  on  which  Lord  Coke  ex- 
hausted his  immense  stores  of  learning,  has  become  obso- 
lete. But  those  parts  of  it  which  have  ceased  to  be  of 
modern  application,  will,  nevertheless,  continue,  like  the 
other  venerable  remains  of  the  Gothic  system,  to  be 
objects  of  examination  and  'study,  not  only  to  the  pro- 
fessed antiquarian,  but  to  every  inquisitive  lawyer,  who, 
according  to  the  advice  of  Lord  Bacon,  is  desirous  "  to 
visit  and  strengthen  the  roots  and  foundation  of  the 
science."* 


*■  Cesi  im  heau  spectacle  que  celtU  des  laixfiodales :  un  chene  anlique  s'ffm : 
Ufautpercer  la  terre  pour  les  radnes  trouver.  Montesquieu's  account  of  the 
feudal  laws  is  the  best  and  most  solid  part  of  his  work.  He  traces  them  up 
to  the  forests  of  Germany,  and  shews  that  they  were  suggested  by  the 
usages,  promoted  by  the  policy,  and  matured  by  the  martial  genius  of  the 
ancient  Germans.  Those  fierce  tribes  of  barbarians,  having  lot^  been 
inured  to  turbulent  warfare,  at  length  broke  tlirough  the  restraints  imposed 
by  disciplined  valour,  put  to  flight  the  Roman  eagles  in  all  the  northern 
provinces  of  the  empire,  and  finally  prostrated  the  most  extensive  and  best 
cemented  monarchy  which  had  ever  insulted  and  enslaved  mankind. 
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